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[7] 


[Opening remarks of Presiding Examiner]: The Public 
Utilities Commission of California, the Public Service Com- 
mission of Nevada and Sierra were invited to comment upon 
the proposed increase. The California Commission stated 
that Pacific had filed a similar application with it and re- 
fused comment at this time. 

[15] 

Presiding Examiner: Thank you, sir. 

Now, may we have a[n opening] statement from Mr. 
Chanler for the Sierra Company? 

Mr. Chanler: As I believe you know, sir, the Sierra Com- 
pany objected to this proceeding, and this procedure before 
the Commission, on the ground that this is not a situation 
in which a public utility may avail itself of the ordinary 
rate-making process under 205 of the Federal Power Act to 
increase its rates by a mere showing that the new rates are 
reasonable, which is what they tell us they propose to do. 

We contended that in this situation it was first necessary 
for the Pacific Company to show that its existing contract, 
which includes many things besides the rate, was unreason- 
able and should be set aside. Our reason is this: In 1945, the 
Pacific Company, confronted by the threat of competition 
of both Diesel power and from Government power, appeared 
before the California Public Utilities Commission— 

Mr. Searls: Mr. Examiner— 

Presiding Examiner: I suggest, counsel, that you allow 

[16] 
Mr. Chanler to complete his opening statement without 


interruption. After that you may reply later, sir. 
. * * ® = 6 = 
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[27] 

Thank vou. 

Presiding Examiner: * * * Now, I interrupted you. Did 
you have something you think should be said in response to 
Mr. Chanler? 

Mr. Searls: Mr. Examiner, I wanted to interrupt because 
I felt that Mr. Chanler was merely rearguing a petition 
which the Commission denied last week. I should say this: 
We do not expect that the evidence will support all of Mr. 
Chanler’s statements. I would like to make this correction 
too: The name of the applicant company here is the Pacific 
Gas and Electric Company, not the California-Pacific Com- 
pany. 

Mr. Chanler: Thank vou. 

Mr. Searls: In a case such as this we often hear the 
epithet repudiation, but this is strictly a ease for the regu- 
latory powers of the Federal Power Commission, and it is 

[28] 
our position and belief that when circumstances justify a 
general increase in a company’s rates, that each of the cus- 
tomers may be required to bear a portion of that burden, 
and that no one may escape simply because it could be con- 
tinued at the old rate because its portion of the business is 
small enough so that it would not seriously affect the com- 
pany as a whole. We do not believe that the evidence will 
support the contentions that the schedule, FPC No. 3, was 
non-compensatory at the time that it was established. We 
do not believe that the evidence will support the contention 
that Schedule FPC No. 3 was established to meet a competi- 
tive situation. And if it becomes necessary, we expect to 
introduce evidence to show that Sierra Pacific made this 
contract with the Pacific Gas and Electric Company because 
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it was the only source of power which was practical under 
the circumstances. 
[31] 

Mr. Wahrenbrock: I am sorry to arise again, but if I 
understand Mr. Chanler’s opening statement, as I recall, I 
- did not understand that he proposed to put on any evidence 
- that the rate increase as it is proposed to be increased will 
[32] 

' be unjust or unreasonable, or unduly discriminatory or 
preferential. May I ask if I understood correctly? 

Mr. Chanler: I think it will develop that the new rate, if 
permitted, will be discriminatory as between Sierra Pacific 
and some 20 municipalities in California which have similar 
contracts, but which, being within California, cannot apply 
to this Commission and have been excluded from an increase 
by the California Commission. So there will be diserimi- 
nation there, and I expect that will appear in evidence. Our 
primary contention is that the increase, speaking in the 
words of 205 now, proceeding under that, is unlawful. They 
have no right to seek an increase. 

Presiding Examiner: Because they are unreasonable? 

Mr. Chanler: Because they are bound by a binding con- 
tract. 

[33] 

Mr. Chanler: We are standing here squarely on our con- 
tract rights, and the only respect in which the question of 
rates entered into it at all is to show that the existing rates 
—and I think it is conceded in their exhibits—the existing 
rates more than meet operating costs for this service. That 
is the only respect in which I believe that the question of 
rates enters into this hearing at all, under our theory of the 
law. 





36 
[36] 


Mr. Searls: We will ask that the proposed exhibit en- 
titled “Contracts between Pacific Gas and Electric Company 
and Sierra Pacific Power Company and its predecessors” 
be marked as Exhibit No. 5. 

Presiding Examiner: That will be identified as Exhibit 
5. 

(The document above referred to was marked as Exhibit 
No. 5, for identification. ) 

Presiding Examiner: This document embraces several 
contracts, does it not? 

Mr. Searls: Yes, it does. I can give the dates of those if 
you wish. 

[37] 

Presiding Examiner: I suggest that you do it at this 
point. 

Mr. Searls: Exhibit No. 5 for identification contains a 
contract between Pacific Gas and Electric Company and the 
Truckee River General Electric Company dated November 
18, 1922. 

Presiding Examiner: That company is a predecessor of 
Sierra Pacific Power Company? 

Mr. Searls: It is either a predecessor or the same com- 
pany under a different name. 

Presiding Examiner: All right. 

Mr. Searls: I believe the Company has changed its name 
several times. 

Presiding Examiner: Very well, the next one. 

Mr. Searls: The next contract in that exhibit is a contract 
between Pacific Gas and Electric Company and the Truckee 
River Power Company, and that contract is dated March 
23, 1923. 
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Presiding Examiner: All right. Next? 

Mr. Searls: That contract, I would state, constitutes 
Pacific Gas and Electric Company’s FPC Rate No. 1. 

The next contract in Exhibit No. 5 is between Pacific Gas 
and Electric Company and Sierra Pacific Power Company 
and it is dated June 6, 1938, and that contract constitutes 
Pacific Gas and Electric Company’s rate FPC No. 2. The 
last contract contained in Exhibit No. 5 is between Pacific 

[38] 
Gas and // Electric Company and Sierra Pacific Power 
Company and is dated March 4, 1948, and it constitutes FPC 
Rate No. 3 of Pacific Gas and Electric Company. 

[230] 

Q. [By Mr. Searls] Turning now to the third page [of 
Exhibit 8] which is headed Schedule P-31: Was that sched- 
ule in effect for service by the company at the time the 
contract of March 4, 1948 with the Sierra Pacific Power 
Company, which has been filed with the Federal Power 
Commission as FPC No. 3 was executed? A. [By Mr. 
Pollard] Yes, it was. 

Presiding Examiner: Was it in effect at all times during 
the negotiations leading up to the making of that contract? 
The Witness: Yes, sir, it was. 

By Mr. Searls: I would like to ask you to compare this 
Schedule P-31 with the original schedule of charges in FPC 
No. 3. Will you refer to Exhibit No. 12 <A. Yes, I have it 
here. 

Q. Turn to page 3 of the eontract in that exhibit. You 
will find in paragraph 4 several subdivisions. A. Yes, sir. 

Q. I would like to ask you to compare first the demand 
charge in FPC No. 3 which appears on that page with the 
demand charge in Schedule P-31 contained in Exhibit 8. 


b) 
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[231] 
A. The demand charge is exactly the same when // com- 
puted in a similar manner to my earlier testimony this 
morning of another schedule of like form. I can go through 
the computations—I don’t have them here—but Schedule 
P-31 provides for the first [50] kilowatts or less at $75, the 
next 150 at $1.50 per kilowatt per month—and I won’t read 
those because it is in the exhibit here—and when computed 
for the first 2,000 kilowatts and reduced by 15 percent as 
provided under special condition “B” for voltage at higher 
than 25,000, it would result in this $1,338.75 which appears 
as the demand charge on page 3 of FPC tariff No. 3. 

Likewise, if we reduce the mills per kilowatt hour— 

Q. Let’s keep it in cents, Mr. Pollard. A. The schedule 
is stated in mills in this ease. 

Q. Excuse me. 

Presiding Examiner: Go ahead. 

A. Schedule P-31 provides for the first 150 kilowatt hours 
per kilowatt per month at 7 mills per kilowatt hour. 

By Mr. Searls: Q. Wait a minute. I don’t think we had 
finished with the maximum demand, Mr. Pollard. You ex- 
plained the comparison on the first 2,000 kilowatts of maxi- 
mum demand. How about the provisions for excess demand 

[232] 
over 2,000 kilowatts per month? // A. In Schedule P-31 it 
is 40 cents, subject to the 15 percent discount which makes 
it equivalent to 34 cents mentioned in the FPC tariff. 

Presiding Examiner: Just a minute. You said 34 cents 
mentioned in the FPC tariff? The Witness: Yes. 34 cents 
is the rate. 

Presiding Examiner: In the FPC tariff? The Witness: 
Yes (indicating). Page 3. 
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Presiding Examiner: FPC No. 3, yes. The Witness: 
That is right. 

By Mr. Searls: Q. Now in FPC No. 3 there is a provision 
for standby charge. Is that the same amount as that pro- 
vided in Supplement No. 1 to FPC No. 3? A. It is, and it 
is based on the same reasoning. 

Q. Is there any provision corresponding to that standby 
charge in Schedule P-31? A. No, sir, except that P-31 
applies where the entire service is rendered by Pacific Gas 
and Electric Company, which is not the case here. 

Q. So that under P-31 there would be no standby service 
furnished because the consumer would have no generating 
facilities of its own? A. That is true. 

[233] 

Q. Now will you compare the energy charges in // these 
two schedules. A. Similarly to the other P-31 that we 
talked about this morning, the first 150 kilowatt hours per 
kilowatt in this P-31 is 7 mills per kilowatt hour and is 
subject, under special condition (B) is subject to a discount 
of 3 percent. Excuse me. That is under Rate (b) I would 
like to correct what I said about special condition. It is 
under Rate (b) which is for delivery over 25,000 volts. 

Presiding Examiner: On Schedule P-31? The Witness: 
Yes, that is right. 

By Mr. Searls: Q. Perhaps we eould correct that most 
easily by asking you where the discount appears in Sched- 
ule P-312 A. It appears under the caption Rate (B). 

Q. And that discount applies to the energy charge as how 
much? A. It is 3 percent applied to 7 mills, becomes the 
6.79 mills stated in the FPC tariff for the first 150 kilowatt 
hours per kilowatt per month. Likewise the 5 mills with 
the discount becomes 4.85. 
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Q. Where is the 5 mills? A. On P-31. —becomes 4.85 
mills on the FPC tariff. 4 mills on Schedule P-31 becomes 
3.88 mills on the FPC tariff for that block of energy. 

[234] 

Q. Will you continue? A. While it is not provided for in 
Schedule P-31 there is a discount for delivery in the FPC 
tariff of more than 8 million kilowatt hours per month, 
which is a discount of .485 mills per kilowatt hour in the 
contract. 

Q. How about the minimum charge which appears in the 
FPC tariff No.3? A. There is a minimum charge there of 
$1 per kilowatt of maximum demand per month. 

Q. Is there a corresponding provision in Schedule P-31? 
A. Special Condition (b) in P-31 provides the maximum 
demand in any month will be the average—excuse me. That 
is not a minimum charge, that is a demand provision. No, 
there is no minimum in P-31 that I can find. 

Presiding Examiner: Are you going to leave those two 
pages now, Mr. Searls? Mr. Searls: Yes, sir, I am. 

Presiding Examiner: I want to ask a question and see 
if I understand it. Look at Schedule P-31, Mr. Pollard. 
The Witness: Yes, sir. 

Presiding Examiner: “Energy Charged (to be added to 
the demand charge).” Does that when computed have any 
[235} 
effect upon the amount $1338.75 which you gave as the 
computed demand charge for kilowatts up to 2,000? The 

Witness: It is for the first 2,000 kilowatts. 

Presiding Examiner: All right. The Witness: You say 
does the energy charge have any effect on the demand 
charge? 
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Presiding Examiner: Yes. The Witness: It is added to 
the demand charge. 

Presiding Examiner: Then what effect does it have upon 
$1338.75? The Witness: It has no effect on that figure. 

Presiding Examiner: Simply because that is in excess 
of 2,000 kilowatts? The Witness: No. The excess over 
2,000 is 34 cents per kilowatt per month, but that is not an 
energy charge, that is a demand charge for the excess over 
2,000. The energy charge on FPC No. 3 is the third para- 
graph below that. 

Presiding Examiner: Now will you tell me in a nutshell 
what advantage Sierra Pacific got by its new contract which 
is filed as FPC Rate Schedule No. 3 over your schedule, 
Pacific Gas and Electric Schedule P-31, which you say was 
in effect for resale of power at the time you made the con- 
tract with Sierra? The Witness: The only difference lies 

[236] 
in the standby // charge. You see in the case of Sierra 
Pacific they have to have standby for their own generation. 
P-31 doesn’t contemplate any generation by the customer. 

Presiding Examiner: When you say that is the only 
difference, do you really mean that? The Witness: Well, 
there is also this difference of the— 

Presiding Examiner: I am talking about dollars and 
cents, you understand. The Witness: Yes, I understand 
what you mean. There is this difference of .485 mills per 
kilowatt hour for deliveries in excess of 8 million kilowatt 
hours per month which is in the Schedule P-31 as it was in 
1945. 

Presiding Examiner: All right, Mr. Searls. The Wit- 
ness: May I make a slight correction in my previous testi- 
mony. I think I was asked whether the Schedule P-31 in 
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effect in 1945 was exactly the same as it was in 1948 when 
we made the contract and I believe that P-31 was amended 
within that period so as to provide for this discount of 
-485 mills per kilowatt hour for over 8 million at that time, 
so that when the contract was made I think it was exactly 
the same as the filed schedule in effect at that time. 

I think I said before that P-31 of 1945 was in effect but 
I think that change was made in the meantime. 

[237] 

Mr. Searls: I think, Mr. Examiner, we had better try to 
straighten out this confusion about Schedules P-31 and we 
will endeavor to supply, if we may at a later date, a copy of 
the Schedule P-31 as it was actually in effect in March of 
1948. I think the witness is correct as far as my own 
knowledge is concerned—that is, that Schedule P-31 in 
March 1948 did have a discount for deliveries in excess of 
8 million kilowatt hours, identical with that provided to 
Sierra Pacific Power Company. 

[245] 

Q. [By Mr. Chanler] The second contract of that Exhibit 
is the 1923 contract? A. [By Mr. Pollard] Are you asking 
me? 

Q. Yes. A. Yes, it is. 

Q. Will yuu look at the last page of that contract? You 
will find Schedule P-6 right after the signature page of that 
contract. A. Yes, sir. 

Q. You will note that that became effective on February 

[246 } 
20,1923. // A. That is right. 

Q. Refreshing your recollection from that: there was a 

form of Schedule P-6 in existence in 1923 and the 1923 con- 
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tract was made in accordance with that rate, was it not? 

A. Yes, sir. 

 Q. It was a contract for a term of years—10 years? 

A. Ten years, with the right to renew for five years. 

Q. And it was renewed for five years, was itnot? <A. Yes. 
[269] 

By Mr. Chanler: Q. I believe you told, Mr. Pollard, one 

of the reasons advanced for this low rate [P-31] was that 

it would enable Pacific Gas & Electric Company to keep 

- eertain business, the loss of which was threatened by com- 

petition? A. That is true. 

Q. And the threat of competition came, did it not, at 
that time, partly from the threat of the use of diesel plants 
and partly from government power that was being offered 
competitively in some of the areas? A. Yes, sir. 

[279] 


Mr. Searls: Mr. Examiner, may I read one sentence 


which Mr. Chanler skipped over in his first excerpt? 
Presiding Examiner: What page? 
Mr. Searls: Page 62. 
Presiding Examiner: Of Exhibit 10? 
Mr. Searls: Of Exhibit 10, at the bottom of the page. 
Mr. Beckett also said: 


“While filing at this time is made to meet a particular 
situation, that is, the threatened loss of business which 
the company has long served, it is not out of line with 
the general policy which has been followed in rate 
making of this company and which may be regarded 
as anticipating, for this particular group, what prob- 
ably would be done at some later date anyway.” 


My point here, Mr. Examiner, is that if we are to discuss 
the matter here I would like to make clear that our position 
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is that Schedule P-31 was adopted to meet a particular 
competitive situation. 

Presiding Examiner: Yes. 

Proceed, Mr. Chanler. 

Mr. |\Chanler: My position, to keep the record clear, is 

[280] 
that that is exactly the same situation which confronted 
them when they made the contract with Sierra and I shall 
now attempt to demonstrate that. 

Presiding Examiner: All right. 

[294 

Q. [By Mr. Chanler] As a result of these various dis- 
cussions among your own engineers and with Mr. Tracy, 
there was made a formal suggestion by Mr. Fisher on 
January 22 [1947] in the letter on pages 20 and 21 [of 
Exhibit 11], in which he suggests that a third circuit be con- 
structed for 110 kv operation, and he suggests that P.G.&E. 
construct it as far as Summit and Sierra Pacific construct 
it beyond Summit at 110 kv, is that right? A. [By Mr. Pol- 
lard} Yes, sir. 

Q. Then he goes on— A. Let me modify that answer 
by saying that in addition, he also suggests the alternate 
possibility of another 60 kv. circuit. 

Q. That is right. <A. So that that was not the firm pro- 
posal on 110. 

Q. After proposing the 110 kv. he writes as follows, does 
he not: “As a condition of our making this additional in- 
stallation, we will want a new long-term contract for, say, 
15 years beyond January 1, 1949 at substantially the same 
rates as those described in your present contract.” That is 
the 1938 contract, is it not, Mr. Pollard? A. Where are 
you reading from? 
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[295 ] 

Q. The top of page 21. Page 21 at the lower right // hand 
corner of the exhibit. A. I find it now. I thought you 
turned over to another exhibit. 

Q. I am sorry. A. What was the question about that 
paragraph you just read? 

Q. I read the first sentence and said that as a “eondition 
of making the additional installation they would want a 
long-term contract for, say 15 years at substantially the 
same rates as those described in our present contract. 2 
A. That was a suggestion, yes. 

Q. And that means the rates of the 1938 contract? 

A. That is right. 

Q. And this morning I think we firured that was a little 
higher than P-6? A. Including the standby charge, ves. 

Q. Including the standby? A. Yes. 

[304] 

Q. [By Mr. Chanler] That is the contract that was ulti- 
mately executed* on March 4, 1948 and is in evidence as a 
part of Exhibit No. 1 and is known here as FPC rate sched- 
ule No. 3? A. [By Mr. Pollard] Yes. 

Q. That contract, I think you testified yesterday, provides 
for service at rates that are substantially P-31 rates, isn’t 
that right? A. Yes, with the addition of the standby charge. 

Q. With the addition of the standby charge? A. Yes. 

[306 } 

By Mr. Chanler: Q. I will put it this way: Isn’t it a fact 
that there were conferences during October and November 
—mostly in October of 1947—at which representatives of 
Sierra refused to enter into a 15-year contract at existing 


*Transcript has ‘‘excluded’’ here, obviously a transcription error. 
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rates with a fuel escalator clause, stating that they were 
under pressure from people in Nevada to accept federal 
power, and that they could not enter into an agreement with 
you unless your rates were reduced to some comparable 
rate comparable to that which they could obtain from the 
federal bureau? Is that not so and were you not present at 
such conferences? 

Mr. Searls: I would object to that question on the 

[307] 

ground that that has nothing to do with the reasons why 
the Pacific Gas & Electrie Company took any position in this 
matter. 


Presiding Examiner: Objection is overruled. Answer the 
question, please. A. [By Mr. Pollard] There were a num- 
ber of conferences. I was not present at all of them. I think 
Mr. Sutherland on one occasion went to Reno and had a 
conference with Mr. Tracy and his associates when I was 


not present, so that I can’t answer your question. I will say, 
however, that Schedule P-31 which is a general schedule, 
has no escalator clause and Schedule P-31 was incorporated 
in this contract ultimately. 

By Mr. Chanler: Q. Schedule P-31 was never incorpo- 
rated in this contract as a schedule. A. That is right, but 
the rates and charges in the contract are identical with the 
Schedule P-31 rates and charges, with the exception of the 
standby charge. 

Q. Standby charges? A. Yes. 

Q. And the 15-year term? <A. That is right. There is no 
15-year term prescribed in P-31: it is a d-year term. May I 
explain the 15-year term by saying that that was a condition 

[308] 


to // protect us in the very large investment we had to make 
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at that time in making additional power available over the 
110 kv line. 

Q. You insisted if you made that investment you would 
have to have a 15-year contract, is that right? A. That was 
the consideration, yes, sir. 

Q. And although on January 22, you wanted the same 
rates, you finally reduced the rates to P-31 rates, isn’t that 
right? A. When you talk about January 22 you are talking 
about a very preliminary letter that was written by Mr. 
Fisher to Mr. Tracy and in all such negotiations both sides 
start out asking for a lot of things that ultimately, when 
they come to a meeting of the minds, there is give and take 
on both sides, and that is the whole basis of that point that 
I think, if I understand you, you are trying to make. 

Q. It is a fact, is it not, that at the time PG&E entered 
into this contract at these rates, it was for the same reason 
stated to the Commission before—in order to hold the busi- 
ness? A. Not against competition, no. 

Q. It was not? <A. No. 

Presiding Examiner: Are you talking about Sierra’s 

[309] 
contract, FPC Rate Schedule 3? 

Mr. Chanler: Yes, sir. 

Presiding Examiner: All right. Proceed. 

By Mr. Chanler: Q. You say there was no threat of com- 
petition at that time? A. No serious threat, no, sir. 


Q. And they stated that they thought Sierra Pacific 
should get cheaper power from the federal power bureau, 
[310] 
didn’t they? // A. They said they thought they should get 

cheaper power, yes. 
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Q. And they said particularly through the Colorado 
River Commission, didn’t they, from the Federal Bureau of 
Reclamation? A. They may have referred to that. 

Q. That was not discussed between vou and Mr. Tracy 
and your representatives and Sierra’s representatives as 
one of the situations that might develop? A. As I remem- 
ber the discussions, it was about to this effect: that there 
had been some talk about Colorado River Power which 
might be transmitted by delivering it from Boulder Dam to 
the Southern California Edison Company and from the 
Southern California Edison Company to the Pacific Gas & 
Electric Company and ultimately to a line to be built by 
Sierra Pacific. 

There was also some discussion of the possibility of se- 
euring power from Shasta Dam from the Bureau of Recla- 
mation, but in that event the stickler was that it was not 
feasible nor economical to build the line from Shasta clear 
over into Nevada to deliver that power and while there 
were other possibilities mentioned in the course of our 
negotiations, our proposal was the most feasible and there- 
fore was accepted by Sierra Pacific. In a nutshell that is my 
opinion of the basis of this contract. 

[314] 

Q. {By Mr. Chanler] So while the [1938] contract still 
had seven years to run you entered into these negotiations, 
whereby in part to carry out your agreement and in part, I 
think you have said at other times, to hold the business? 

A. [By Mr. Pollard] No. 

Q. Youhaven’t A. I didn’t say that. 

Q. All right. A. You tried to get me to say that and I 
didn’t do it. 

Q. For whatever reason—we will bring that out later— 
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[315] 
you reduced your rates from the P-6 rates in // the 1938 
contract although it still, at the time the new contract was 
entered into, had five years to run to the lower P-31 rate? 

A. Under entirely different circumstances. 

Q. And you say that the threat of competition from the 
Bureau had nothing to do with it whatever? A. Yes, I said 
that. 

Q. Youdo say that? A. Yes. 

Q. Mr. Pollard, do you recall that during the spring and 
summer of 1946, important people in the government and in 
public life in Nevada—chambers of commerce, state engi- 
neers, and others—were attempting to persuade Sierra to 
enter into a contract to purchase all their power from them 
at the postage stamp rates stating that if they got such a 
contract from Sierra they then could accept the proposal 
from the Bureau to sell power from the Bureau to the 
Colorado River Commission. Do you know that? 

Mr. Searls: I object on the ground that the matters to 
which counsel refers are clearly immaterial to this contract. 

Presiding Examiner: It all goes to the question of his 
denial that federal power was involved. Do you know the 
last recitation he made? 

[316] 

The Witness: No. I was not present at any of those meet- 
ings. 

Presiding Examiner: You never heard of it in the papers 
or otherwise? 

The Witness: Yes. I saw accounts in the papers of meet- 
ings in Nevada with the Colorado River Power Commission 
and other interested parties, but I am satisfied that we were 
satisfied that it just wasn’t practical for the Bureau to de- 
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liver power to Nevada on account of the difficulty of trans- 
mission, and it was not a consideration of Bureau competi- 
tion that made us make this contract. 

By Mr. Chanler: Q. Do you recall, Mr. Pollard, that the 
interest in this proposal that I have just outlined to you, 
that you say you did read and hear about, was so great that 
the legislature of the State of Colorado amended the statute 
establishing the Colorado River Commission so as to enable 
it to purchase power from the Bureau for this purpose? 

A. They may. 

Mr. Searls: Do you mean State of Colorado? 

By Mr. Chanler: Q. State of Nevada amended the statute 
establishing the Colorado River Commission so as to give 
it power and authority to enter into a contract with the 

[317] 
Bureau of // Reclamation for this precise purpose? A. I 
have no direct knowledge of that. I believe they did pass 
some such statute but I had no knowledge of it. 

Q. You heard of it at the time, didn’t you? A. I heard 
that they passed the statute. 

Q. You heard those rumors of pressure to use that power, 
didn’t you? A. That is right. 

Q. But you now state that that had nothing whatever to 
do in inducing Pacific Gas & Electric to reduce its rates from 
P-6 to P-31? A. That is my opinion, because, as I stated, I 
think we were satisfied that even under the statute that you 
referred to and all this other pressure, it wasn’t practical 
to deliver Shasta power to Nevada on account of the cost 
and the delay in time. 

Q. If it wasn’t practical in your judgment for Sierra to 
get power from anywhere else, why did you reduce your 
rate? A. Because we had in the meantime established P-31 
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as a resale rate and we had offered it not only to customers 
under competitive conditions but to all of our resale custo- 
mers who could qualify. 
Q. Are you saying that you ever offered it yourselves? 
[318] 


A. Yes. 

Q. Isn’t it a fact that Sierra demanded it? A. I don’t 
know about whether they demanded it or not but we did 
offer P-31 because it was a resale rate that was on file as 
one of our regular rate schedules, and it fit this customer’s 
requirements and we gave it to them on that basis. They 
may have also urged us to give it to them. I won’t say they 
didn’t. 

[321] 

By Mr. Chanler: Q. Now turning to Page 12 of Exhibit 
12, Mr. Pollard, you there testified [at the 1948 hearings on 
the contract before the California Commission], did you 
not, as follows: “Now what were some of the reasons for us 
entering into the agreement of March 4, 1948? 

“Answer: Of course, the primary reason was that 
the load of the Sierra Pacifie Power Company has 
grown to the point where it is very little less than the 
total combined capacity of the two 60 k.v. lines and the 
anticipated future growth is—I mean anticipation as 
to future growth is that it will continue to increase 
rapidly and by October, 1949, without an additional 
transmission line, it will not be possible to supply the 
entire load, and the purpose of entering into it was to 
give better service to the Sierra Pacific Company and 
to retain its business.” 


You so testified, did vou not? A.Iso testified. 
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Q. That one of the purposes was to retain its business, 
was it not? A. Yes. 

Presiding Examiner: You so testified. That is the ques- 

[322] 
tion. That is right. // The Witness: Yes, I did. 

By Mr. Chanler: Q. And that is one of the reasons, was 
itnot? A. Thatis what I said. 

Q. Do you say it now? <A. Yes, I might add: Not, how- 
ever, for the purpose of meeting competition but because we 
wanted to have the load, wanted to serve our customer well 
and retain his load. 

Q. Just what does the word “retain” the business mean 
toyou? <A. Keep it on our line. 

Q. Does it mean otherwise you would lose it? A. Keep it 
on our lines. 

Q. In order to make sure that you don’t lose it, isn’t that 
right? <A. Yes. 

Q. Lower down on that same page you were asked : “What 
was the reason for making the contract effective for a 15- 
year term after the date that the new proposed transmission 
line is placed into service?” Will vou state now in your own 
words what was the reason for that? A. I said: “Well, of 
course,| that was—on our part was in order to guarantee 
that we would have business for a long enough period of 

[323] 
time to warrant us in making the // investment in the cost 
of the new line and amortizing it. And, furthermore, fol- 
lowed the same pattern as previous contracts we have had 
in each of which instances a substantial investment was 
made for service of this customer. And, similarly, 15-year 


contracts were taken at each of those times for that reason.” 
s * * * * & . 
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Q. But you say now that you did not agree to that reduc- 
tion [to the P-31 rate for the 1948 contract] because of the 
fear of any competition or of losing the business to another 
supplier? <A. Yes, I do say that, and as I explained, we had 
in the meantime adopted a new resale rate the equivalent 

[324] 
of // which we made available to Sierra Pacific, plus the 
30,000 standby charge which differentiated its loads from 
those of others served directly just under the terms of P-31. 

Q. But you obtained approval of that rate in 1945, did 
you not? A. Yes. 

Q. 2% years before this? <A. Yes. 

Q. There had been no change of any kind since January 
99 of 1947 when Mr. Fisher said that you would require a 
15-year contract at the same rates plus an oil escalator 
clause in order to build a new line, was there? A. I think 
it would be repetitious, but I will repeat that in the case of 
the 1938 contract we continued—I mean that the load had 
gone to a point where we had to spend more money and that 
is the reason we had to make a new contract at this time 
before the old contract by its specified terms had expired, 
and it was in connection with the additional investment that 
we made this proposal, with the 15-year contract, and as I 
explained before, what Mr. Fisher said in his first letter on 
these negotiations was the starting point for a trade. 

[327] 

Q. [By Mr. Wahrenbrock] Yes. So that under the terms 
of this [1938] contract, Pacific complied with its obligation 
to build the second 60 kv line, but that wasn’t sufficient to 
enable it to sell Sierra Pacific all the power Sierra Pacific 
in 1945 was going to need? A. [By Mr. Pollard] 1948. 

Q. In 1948 was going to need? <A. That is right. 
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Q. So it is your position that because of that change in 
factual circumstance it was necessary to alter the contract? 
[328] 

A. It was necessary to extend it for at least a 15-year period 
beyond that date. 

Q. To alter it, to begin with? <A. Yes. 

Presiding Examiner: Because of additional investment 
by Pacific Gas? The Witness: That is correct. 

[345] 

Q. [By Mr. Chanler] Do you still deny, in the light of 
what you have just read, that one of the reasons for enter- 
ing into this contract was to meet competition under similar 
conditions? 

Presiding Examiner: You mean the Sierra contract? 

Mr. Chanler: Yes, the Sierra contract. A. [By Mr. 
Pollard] Yes, I do so deny because it wasn’t under similar 
conditions, because the Sierra point of delivery was not 
within twelve miles of Shasta Dam and the source of power 
from the government and in my opinion then and in my 
opinion now it was not practical to deliver power from 
Shasta Dam to Sierra Pacific so in that respect it was not 
similar to the Redding contract. 

Presiding Examiner: Because of the what? The Wit- 
ness: Because of the ease of delivery of government power 
to Redding and the impossibility of practical delivery by 
the government to Sierra. 

Presiding Examiner: Why impossible to deliver to 
Sierra?, The Witness: Because it was such a long distance 
and the, cost of the transmission line, even at government 

[346] 
rates, would // have cost Sierra more than the cost of 
power under our contract. 
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Presiding Examiner: Weren’t the transmission lines in 
being? The Witness: No. 

By Mr. Chanler: Q. Mr. Pollard, I think you stated— 
vou have said several times—that because Redding was 
only 12 miles from Shasta, Redding’s contract was 5 per- 
cent below P-31. Now, I am not contending, and nobody is 
suggesting, that the Sierra contract is 5 percent below P-31, 
and I ask you again: Do you now state that Mr. Moulton 
was not stating the fact when he told the California Com- 
mission [in the 1949 proceeding] that the reason for adding 
Sierra [to those customers which P.G.&E. asked to be 
excluded from the 6% rate increase] was that the contract 
was negotiated under conditions much the same as those 
which existed in the case of the Redding contract and those 
other contracts which I have described? A. What was 
your question? 

Q. Do you say he was not telling the truth? A. No, I 


don’t say he was not telling the truth. There were similar 
conditions, but competition was not one of them. 

Q. Let’s go back and see what conditions Mr. Moulton 
is referring to. Will you go back to Page 40 [of Exhibit 14]? 
At the bottom of Page 40, Mr. Moulton says, does he not, in 


[347] 


answer // to a question: 
“Yes, I will have to describe those customers either 
individually or by groups as the systems differ.” 


Then he lists them. I don’t want to go into too many of 
them. Will you begin reading at the top of Page 41, “The 
company sells electric energy.” I think I will have to ask 
you to read that. 

A. “The company sells electric energy for resale to 
the Cities of Alameda, Biggs, Gridley, Healdsburg, 
23 





Lodi, Lompoc, Palo Alto, Redding, Santa Clara and 
Ukiah and to the Plumas-Sierra Rural Electric Co- 
operative under new five-year contracts which were 
negotiated during the last six months of 1949. The 
Plumas-Sierra contract, which is listed in Exhibit K 
as being then under negotiation, has since been exe- 
eauted and approved by the Rural Electrification Ad- 
ministrator and delivered to us. The contract so de- 
livered is dated October 26, 1949, although we received 
it perhaps two weeks ago.” 


Q. Go right ahead. I believe I am going to have to ask you 
to read what he said. 


A. “Question: Pardon me, Mr. Moulton. Is it a fact 

that that contract is now pending before this Com- 

mission in connection with a formal application for 
[348] 

authorization to carry it out? 

“Answer: It is. Of the group of contracts I have 
described the first to be signed was that with the City 
of Redding. That contract was offered to the city in 
order to avoid the loss of Redding as one of Pacific’s 
electric resale customers. At about the same time the 
company offered the contract which was subsequently 
accepted the Bureau of Reclamation offered a form 
of power contract. The Redding City Council, following 
a consideration of the two proferred contracts called 
a special election and submitted to the voters the prop- 
osition of from what source the city should purchase 
electric energy for resale. At the election on June 28, 
1949, a majority voted in favor of purchase from 
Pacific. A contract was then executed, subject to the 
approval of this Commission, which then authorized 
it in Decision 43,147. The opinion in that decision 
stated in part: ‘We need not repeat here the references 
to prior decisions in proceedings which involved the 
right of a utility to reduce its rates in order to meet 
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competition. A clear statement of the Commission’s 
position was given in Decision No. 38,305 (46 C.R.C. 
120).’ The company, following the approval of the 
Redding contract, likewise offered new five-year con- 
tracts to the other cities named and to the Plumas- 
[349 } 

Sierra Co-op in order to insure retention of them as 
electric resale customers. This Commission approved 
each of the city contracts and, as I have stated, appli- 
cation requesting approval of the Plumas-Sierra con- 
tract is now before the Commission. The language in 
the several decisions approving the city contracts is 
substantially the same in each of them as to the reasons 
for approval. Because of the competitive conditions 
under which these contracts were negotiated”— 


Presiding Examiner: You have read the other. 
[350] 

By Mr. Chanler: Q. Now I ask you again: When Mr. 
Moulton said that the Sierra contract was entered into— 
“was negotiated under conditions much the same as those 
which existed in the case of the Redding contract and those 
other contracts which I have described” do you agree that 
he was referring to the conditions which vou have just been 
reading? A. Not all of them, no. 

Q. Not all of them. What other conditions? A. The 
Sierra Pacific didn’t have any election at which the people 
voted and there were many other things that are mentioned 
there as a reason for differentiating these contracts, which 
do not apply to Sierra Pacific, and I still maintain that the 
Sierra Pacific contract was made because of the fact that 
is was the resale contract on file for public service to resale 
companies. 
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Q. Is there any reason given for entering into these con- 
tracts, in the testimony of Mr. Moulton which you have 
just read, which deals with anything except competition— 
the necessity of getting the low rates to meet competition? 
Is any other reason given? A. Yes, I think so. The Redding 
election was one difference. 

Q. The Redding election was an election of which— 

[351] 

Presiding Examiner: Let him give them. You have asked 
him for them. Then you can tear it apart if you want to. 

Mr. Searls: Perhaps we could clarify this by having the 
witness take up each of these cities and stating whether 
there was actually competition with respect to those cities 
listed. A. Would you please give me the page at which I 
started reading? 

By Mr. Chanler: Q. I think it was page 41. At the top 
of page'41. A. There has never been any competition in 
connection with Alameda. I think there was an offer of a 
contract! by the Bureau to Biggs. There was one to Goodley.* 
There was never any competitive condition as to Healds- 
burg. There was a contract offered to Lodi—in fact Lodi 
signed the contract and later the Bureau was unable to carry 
out its terms and it was canceled. There was never a com- 
petitive condition in regard to Lompoc. There was no offer 
to Palo Alto. Redding there was. 

There was no offer to Santa Clara nor to Ukiah. In fact, 
Healdsburg, Ukiah and Lompoc are not in the area under 
which our so-called wheeling contract would apply. There 

[352] 
was no way that the Bureau could deliver power to // those. 


*Should read ‘‘Gridley’’. 
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So that there are only a few of these cities that are men- 
tioned in this list where there was any actual competition. 

By Mr. Chanler: Q. Is there any reason given for giving 
them the low rate in the five-year contract by Mr. Moulton 
other than that it was to meet competition, whether it was 
by election or by offer of another contract? That is the 
question I am asking you. A. I am looking at Mr. Moulton’s 
testimony to see if I can find such. He said—the lines are 
blurred here—at the ninth line on page 42: “The company 
following the approval of the Redding contract likewise 
offered new five-year contracts to the other cities named 
and to the Plumas-Sierra Co-op in order to insure retention 
of them as electric resale customers,” but—I am inserting 
my words now—but not on a competitive basis. 

By Mr. Chanler: Q. You mean that you offer low rates 
to retain business even though there is no possibility of 
losing the business, is that your proposition? A. It might 
be, yes. 

Q. Seriously? A. No immediate chance of competition. 

[353] 
These // cities, several of them, as I pointed out, were not 
even subject to Bureau contracts, they couldn’t have had 
Bureau power. 

Q. Then why did Mr. Moulton tell the California Com- 
mission that the reason he wanted to exclude them from this 
increase was that they had given these low rate contracts 
to meet competition? A. Because it was the company’s pol- 
icy at that time to treat all of these cities in the same way 
and when they gave a special contract to Alameda they 
offered it to all of the other resale customers, city cus- 
tomers, municipality customers, and Plumas-Sierra and the 
Sierra Pacific, because in fairness those customers would 
have felt aggrieved that because of competition in one case 
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we gave a special rate and we didn’t give it to all customers 
of the like class. 

Q. So that the statement of Mr. Moulton given here under 
oath: “Because of competitive conditions under which these 
contracts were negotiated, which reasons were recognized 
by the Commission in authorizing them, we believe that the 
contracts with all those cities and with the Plumas-Sierra 
Corporation, should be exempted from the requested in- 
crease”, was not entirely a truthful statement then, was it? 

Mr. Searls: Mr. Chanler, I submit that Mr. Moulton 

[354] 
didn’t say anywhere in here that each of the cities did in- 
volve a competitive situation. 

Mr. Chanler: I think I have just read it. 

Presiding Examiner: I don’t see, counsel, that you are 
making much headway. The testimony of Mr. Moulton is 
here, we have the testimony of Mr. Pollard on the stand, 
and he has made his qualifications, and you have repeated 
many times now, trying to get him to change it. I don’t 
think you are making headway and I think you should aban- 
don it. 

Mr. Chanler: I will turn to something else. 

Presiding Examiner: Very well. 

Mr. Chanler: I don’t think I will abandon it. The conten- 
tion I make, I think, is sustained by the evidence. 

Presiding Examiner: When you get down to the end, 
though, it is a question of what was the situation with re- 
gard to Sierra and not Redding, Alameda, and Lodi. 

By Mr. Chanler: Q. Now, Mr. Pollard, could you turn to 
Exhibit 15, page 541? A. I have it. 

Q. Beginning at the top of the page, the fourth line, page 
541. 
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[355] 
Presiding Examiner: The question and the answer. //1s 
that what you want? 
Mr. Chanler: I would like the question and then the 
answer. 
Presiding Examiner: One at a time. 
A. “Question. Just exactly as applied to that particular 
company, what justification is there for asking that 
the 6 percent, or whatever you may be allowed in this 
proceeding, should be accepted in that contract?” 


Mr. Chanler: May I interrupt for a moment? I want to 
State on the previous page that they are talking about 
Redding. I didn’t want to clutter up the record. 

Presiding Examiner: So far as I am concerned, if I got 
to reading this I would go back to this original and read it 
all but go ahead. 

Mr. Chanler. I wanted to ask the witness’ view on it. 

Presiding Examiner: Now read the answer. 

A. “Answer. For the reason that I stated in my direct 
examination, Mr. MacKay. That goes largely to the fact 
that the contract along with the contracts such as with 
the City of Redding, which you heard something of this 
morning, were obtained under competitive conditions 
with those groups in Nevada which were activelv inter- 
[356 } 
ested in trying to // get the Bureau of Reclamation to 
give service to the Sierra Pacific area in Nevada from 
the Central Valley Project in California. We made a 
longer contract because we undertook”—it should be 
“undertook” although it is “understood” here—“be- 
cause we undertook to build an additional line to sup- 
ply them and we felt we needed that protection of a 
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long contract. J am very sure that those competitive 
conditions existed then and that there is still agitation 
among certain groups in Nevada to get a line and 
that—” 

[357] 

By Mr. Chanler: Q. Will you read the next question and 
answer? A. May I ask who is the witness here? 

Q. Mr. Moulton. A. “Question: Do you think there was 
any reason for the Federal Government building a line 
over the mountains to supply that area with electricity in 
view of the conditions that prevail, as far as the govern- 
ment furnishing any similar type of energy to the people 
of California? 

“Answer: Yes, I do.” 


Q. Give me the next question. 

A. “Question: What groups in Nevada, if you recall, 
what particular groups was it that acted in that behalf? 

“Answer: It was either an official—I think, any offi- 
cial State body known as Nevada-Colorado River Com- 
mission. They held a series of meetings on that matter. 
Met with the Bureau of Reclamation representatives, 
according to the information that reached me. Also 
at that time two United States Senators in Nevada, 
Senator McCarren and Senator Maloney have both 
personally given time and attention to that matter.” 


By Mr. Chanler: Q. I will ask you once more: In reading 
that testimony by Mr. Moulton, do you still deny that the 
[358] 
contract // here in question was entered into to meet com- 
petitive conditions? A. Well, I think that, as I stated this 
morning, there was much talk about the possibility of power 
available to the Colorado River Commission. I believe they 
have some 30,000 kilowatts or such a matter allocated to 
30 
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them from Boulder—maybe it is more than that—but it 
was my opinion and it is my opinion now, that it was not 
practical to get that power up to Sierra Pacific and that 
the contract in reality was not made to meet competition. 

Q. You disagree with Mr. Moulton on that point then, is 
that right? A. As the sole main reason for the contract, 
yes, I do. There was some threat of competition, but as I 
said before—and I think I have been consistent—I think it 
was not a real threat. 

[370] 

By Mr. Chanler: Q. Mr. Pollard, when you were dis- 
cussing [at yesterday’s hearing] this list of resale cus- 
tomers that were excluded in Pacific Gas & Electric appli- 
cation made in 1949 for the 6 percent increase, you stated, 
and I call your attention to the fact that Mr. Moulton had 
generally described these as being situations where com- 
petitive conditions prevailed, and you read through the 
list and you stated that among others Alameda and Palo 
Alto did not have competitive conditions? A. Yes, I 
think I said that. 

Q. Have you before you your copy of Exhibit 10 which 
is the testimony in the 1945 proceedings before the Califor- 
nia Commission? A. Yes, I have it here. 

Q. Would you turn to page 73? I would ask you to read 
the question and answer, the last question on the page, line 
19, beginning: 

“Right there, Mr. Beckett, what additional facilities 
do you have in mind in the service of the customers 
that you have testified to and Mr. Pollard testified to? 

[371] 

“Answer: Until now, for some years, the company 
has felt reasonably assured holding these resale ecus- 
tomers. Going back ten years or more, there was 
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danger of losing this or that one to isolated plants. 
That is to say, that City of Palo Alto, City of Alameda, 
might put in its own electric generating plant, but 
gradually the costs of construction have risen and par- 
ticularly during the war period, so that the business 
was stablized and no five-year contract was necessary, 
but now we are—the war is over, we are going to a 
period in which two things are expected. First is the 
competition, perhaps of the federally-owned transmis- 
sion system at rates such as have been put in the record 
this morning.” 


Q. Would you read the next question and answer? 


A. “Mr. DuVal: You mean production system? 
“Answer: How is that?” 


Q. Just one more. 


A. “Question: You mean production system? 

“Answer: I said transmission system. It is trans- 
mission to the customers that we are of course con- 
cerned with in competition and, in addition to that also 
is the possibility that the isolated plant threat may 

[372] 
come up again after the war and after // materials, 
engines possibly may be improved, more efficient 
engine, possibly the lower costs become available, so 
again this five-year contract then becomes desirable.” 


Q. Mr. Beckett at that time was rate engineer? A. Yes, 
sir. 


Q. What is his present position? A. He has retired. He 
has been retired for several years. 

Q. Do youknowhim? A. Yes. 

Q. Was he a competent engineer? <A. Very. 

Q. Would you still insist there was no competitive situa- 
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tion in Palo Alto and Alameda and the other cities to 
which Mr. Moulton referred? 

Mr. Searls: I object to pursuing this line of questioning 
on the line that it is immaterial in this proceeding as to 
whether Palo Alto or Alameda were competitive situations, 
and if we are to pursue every one of the statements that 
were made by Mr. Moulton in this proceeding we could be 
here for weeks and weeks on end. I don’t see that it is 
material in this proceeding and I don’t see why we should 
have to go into all these matters. I do object on the ground 
of immateriality. 

[373] 

Mr. Chanler: May I say, Mr. Examiner, that I think this 
is the last question on this subject. 

Presiding Examiner: It may be the last, and I hope it is. 
I think on the question of materiality, Mr. Searls, we 
covered that maybe yesterday or the day before. The 
Examiner was disposed to allow it to come in. The Ex- 
aminer believes at this time that it is becoming repetitive. 
We have covered this question with this witness. You have 
at least identified certain testimony which presumably you 
will later offer. What it shows is that material with respect 
to PG&E and Sierra is one matter, one thing. I think you 
are now repeating yourself a good deal, Mr. Chanler. 

Mr. Chanler: This particular statement of Mr. Beckett’s 
I had not called to Mr. Pollard’s attention. 

Presiding Examiner: We will allow this but I hope that 
you will keep in mind that we have covered this question 
of competitive conditions, mainly with the very cities in 
California. At the moment the Examiner doesn’t see the 
direct connection between such contracts and the contract 
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that is of primary interest in this proceeding. The question 
will stand and the witness will answer. 

Do you have it in mind, Mr. Pollard? The Witness: Yes, 
I think I do. I would like to say that when I spoke— 

[374] 

Presiding Examiner: I would like you to answer the 
question. If it becomes necessary to qualify it, you may. 
The Witness: Perhaps I had better have the question read. 

Presiding Examiner: Would you read the question? 
(Question Read.) A. I think I will have to answer that 
by more than just yes or no. I say yes, that I insist from 
the standpoint of the thought that I had in mind when I 
answered the question yesterday. Mr. Beckett’s testimony 
here refers to competition with diesel engine and isolated 
plants. Of course, we are also under that threat of competi- 
tion with any large customer, whereas what I was referring 
to was governmental competition. 

So far as I know, neither Alameda nor Palo Alto had any 
approach from the Bureau for Bureau power at that time. 
That was the answer to my question. 

By Mr. Chanler: Q. I guess we misunderstood each 
other. I was trying to ask you whether or not these con- 
tracts were entered into to hold the business against any 
kind of competition. 

Presiding Examiner: You are speaking of contracts with 
the various cities? 


[375] 

Mr. Chanler: The reason, Mr. Examiner, that I am re- 
ferring to the contracts with the cities now, if I may explain 
very briefly, is that the testimony previously read from Mr. 
Moulton and Mr. Beckett, was that the Sierra contract was 
entered into for the same reasons, referring back to these 
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other cities, and I therefore want to show what the reasons 
that they were referring to were. They didn’t, except in one 
case that I read yesterday, go into details as to Sierra, they 
said the Sierra contract was entered into on competitive 
conditions similar to those we have just talked about. So I 
figure that I have to show what that reference was. The 
reference was to these other cities. That is the reason I am 
putting it in. 

Presiding Examiner: All right. 

Mr. Chanler: I will get to Sierra as soon as he answers 
my present question. 

Presiding Examiner: The question has been answered. 
It is up to you to put another one. 

By Mr. Chanler: Q. Your present position, I take it, is 
that there was danger of what we might call internal com- 
petition as distinguished from federal power competition in 
all these situations, is that it? A. No more than there is 

[376] 
danger of competition // at all times with all customers if 
they can find a substitute source of power that is as good 
and as cheap as what the company has to offer. 

Presiding Examiner: When you say “in all these situ- 
ations”, Mr. Chanler, do you include Sierra Pacific? 

Mr. Chanler: Yes, Mr. Examiner. I am now speaking of 
the group that were excluded—that were included in the 
competitive situations either by the 1945 or the 1948 hear- 
ing, referring directly to Sierra, and excluded from the in- 
crease from the 1949-1950 hearing on the ground that they 
were all competitive situations. 

Presiding Examiner: Go ahead. 

[377] 


By Mr. Chanler: Q. You remember the memorandum 
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that you prepared for Mr. Fisher, the second document in 
Exhibit 11, the memorandum report you prepared on May 
13, 1946? A. Yes. 

Q. On page 3 of that memorandum, in the middle of the 
page, you have a list of items and then you say, “There are 
other possible sources from which Sierra might secure addi- 
tional power. 1) build their own steam plant at Reno.” That 
was at that time a possibility, was it not? A. That was 
under consideration as one of the alternatives, yes, sir. 

Q. So! there was always a possibility of that kind of com- 
petition also, was there not? A. Surely, I say it was con- 
sidered as an alternative. 

[381] 

Q. [By Mr. Searls] Can you state whether the rates pro- 
vided by Schedule P-6, as they were in effect in 1923, which 
is the schedule that appears attached to the second contract 
in Exhibit 5—that is, the 1923 contract—was there any 
change in that schedule P-6 between the date in 1923 when 
that contract was executed and 1937? A. [By Mr. Pollard] 
I think not. 

Q. Did Schedule P-6, as it existed in 1923, exclude cus- 
tomers which had generating facilities of their own? 

Mr. Chanler: You are speaking now of Exhibit 5? 

[382] 

Mr. Searls: The same Schedule P-6 which I just // re- 
ferred to which is attached to the second contract in Ex- 
hibit 5, a part of FPC Schedule No. 1. A. The answer to 
your question is, No. 


[385] 
Q. [By Mr. Searls] Was it not a fact that if there was to 
be any possibility of the Sierra Pacific Power Company ob- 
taining power from the Bureau of Reclamation, that such 
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power would have to be obtained through the State of Ne 

vada or some agency of the State of Nevada as an inter- 
[386] 

mediate purchaser? // A. [By Mr. Pollard] That would 

be true if the Bureau didn’t have enough power to satisfy 

applicants of the preferred class and also satisfy the re- 

quirement of the Sierra Pacific? 

Q. As far as you are informed, is it not a fact that the 
only proposals ever considered by the Sierra Pacific Power 
Company did involve the Nevada-Colorado River Commis- 
sion as an intermediary in some capacity? A. I think the 
discussions were on that ground. I would like to qualify 
that answer a little. I think the pressure for power came 
from the direction of the Colorado River Commission and 
was not being urged by Sierra Pacific. I do understand that 
there was some talk of a transmission line directly from one 
of the Bureau plants to Reno which was abandoned or 
turned down because of the relatively high cost and the 
long time to accomplish it. 

Q. Which one of the Bureau installations did vou have 
in mind when you just referred to a transmission line? 

A. The Shasta Dam plants. 

Q. Was it possible for the Bureau of Reclamation to build 
a transmission line from Shasta Dam to serve the Sierra 
Pacific Power Company in 1949 or 1950? A. No, I think 
it was not, because it would have involved the Bureau se- 
curing an appropriation from Congress for the money to 
finish such line. 


[387] 
Q. Do you have any idea how long it would have taken 
the Bureau to have constructed such a line after obtaining 
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an appropriation? A. No, I don’t know definitely. It would 
have taken a considerable time. 

Presiding Examiner: That is very indefinite. You are a 
practical man in this utility business over many, many 
years. You know the distance involved. While you may not 
be a construction engineer, you certainly can give something 
better than you have stated. 

The Witness: These were not my negotiations. I don’t 
really know even the length of the line that was involved. I 
think it was quite a long line, possibly 175 or 200 miles, 
something of that order. 

[392} 

Q. [By Mr. Searls] In other words, if the Bureau of 
Reclamation was offering power from Shasta Dam over a 
two-circuit transmission line, you would not consider that 
the cost of such power could be compared directly with the 
cost of power furnished by the Pacific Gas and Electric 
Company because the cost of some standby power would be 
required? A. [By Mr. Pollard] That is what I understood 
when I said Yes. 

[395] 

Q. [By Mr. Searls] To your knowledge, was it ever sug- 
gested at any stage of these negotiations that the contract 
should be for a lesser term than 15 years? A. [By Mr. 
Pollard] Not to my knowledge, no. Not to my personal 
knowledge. 

Q. Will you state, Mr. Pollard, whether during the period 
when Schedule P-31 was first placed in effect, to 1948 when 
the contract was made with Sierra, any customers were 
served under Schedule P-31 who were not in a competitive 
situation? <A. Yes. 





396 


Q. Can you give some examples of that, or do you have 
a list? 

Mr. Chanler: I think the question is incompetent, irrele- 
vant and immaterial. 

Presiding Examiner: The objection will be overruled. 

A. The question was customers who were not subject to 
competition? 

By Mr. Searls Q. Yes. A. Coast Counties Gas and Elec- 
tric Company, Indian Valley Light and Power Company, 
Northern Counties Utility Company—they were not on P- 

[396] 
31. Pinole Light and Power // Company; City of Healds- 
burg; City of Santa Clara; City of Ukiah; City of Lompoc. 
Those are some that were not subject to any possibility of 
securing Bureau power at that time. 

Q. I refer you now to Exhibit 9, the opinion of the Cali- 
fornia Public Utilities Commission. 

Presiding Examiner: Excerpts from, you mean? 

By Mr. Searls: Q. Excerpts from that opinion in 1945, 
on the occasion of the establishment of Schedule P-31. I call 
your attention to page 348 of that exhibit and to the sen- 
tence which begins at the end of that page. Will vou read 
that? A. “As noted above, Pacifie intends to make its 
Schedule P-31 available to all private and public resale cus- 
tomers which now have Schedule P-6 available.” 

Q. Is it true, then, that Schedule P-31 was applied after 
it came into existence, without regard to whether a com- 
petitive situation actually existed? A. Yes. In the follow- 
ing paragraph of that same document it so states. 

Q. Would you read that? A. “It justifies the offer of re- 
duced rate to resale customers primarily in order to safe- 
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[397] 
guard existing business // and likewise to generally pre- 
serve the uniformity of its resale rate classification, even 
where competition is not as yet as imminent as in the North- 
ern Sacramento Valley portion of Pacific system—” 

Presiding Examiner: Go on. 

A. “where Shasta-generated power can most readily 
be supplied.” 

By Mr. Searls: Q. Then would you say that the fact that 
a customer is offered or placed upon the Schedule P-31 rate 
has anything to do with whether a competitive situation 
exists with respect to that customer? A. It does not, no. 

[399 } 

Q. [By Mr. Chanler] You spoke of these several pur- 
chasers which were given the P-31 rate, but as to which 
there were no competitive conditions. You listed quite a 
number? A. [By Mr. Pollard] Yes, sir. 

[400] 

Q. Were any of those customers excluded from the // six 
percent rate increase authorized in 1950? A. Yes. 

Q. Which ones? Will you look at the list? On page 8, 
Exhibit 18, I think you will find them listed. Alameda, Biggs, 
Gridley—were the ones you listed as being non-competitive, 
included among those whose rates were not increased, which 
were excluded from the increase in that order. A. What 
is your question? 

Q. Were any of the purchasers that you described a 
moment ago as non-competitive purchasers which had been 
given the P-31 rate, which you said were non-competitive 
included in the list of purchasers which were excluded from 
the rate increase sought by Pacific in 19497 A. I think 
most of them were excluded. Most of those that I mentioned. 
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Q. Let’s get that list. On page 8 of Exhibit 18 they are 
listed. Will you point out which of those are among the ones 
that you have just listed? I may not have heard you. I want 
to know which ones they are. The list beginning “Alameda, 
Biggs” that I started to read. A. Yes. 

Q. Which of those, which of the ones that you listed a few 

[401] 
minutes ago, are included in that list? // A. 1 think J men- 
tioned Healdsburg, Lompoc, Santa Clara, Ukiah. Those I 
am sure I mentioned. 

Q. Those you say were not competitive in any sense, 
either from internal* competition or Bureau competition? 

A. Yes, there was no threat of competition in those cases. 

Q. If in requesting that they be excluded, requesting the 
California Commission that they be excluded, witnesses for 
PG&E stated that these contracts have been entered into 
under competitive conditions, they were in error? 

Mr. Searls: We have been all over this before. I object to 
the repetition, Mr. Examiner. 

Mr. Chanler: I would like to ask him now. 

Presiding Examiner: I think it is repetitive, but I will 
let you ask him again. 

Mr. Chanler: I have not stated it in this way. 

[402] 

Presiding Examiner: Answer the question. 

The Witness: I would answer the question this way by 
saying that my interpretation of what our representatives 
said as to the competition and so forth, that competition 
was not the only thing that was mentioned in their testi- 
mony, and all of these changes or lack of changes, lack of 


*The transcript has ‘‘international’’ here, obviously a transcrip- 
tion error. (See reference to ‘‘internal competition’’ at Tr. 375) 
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increases, were not based on competitive conditions, at least 
imminent competitive conditions. 
[ 403} 

Q. [By Mr. Chanler] The California Commission stated 
that P.G. and E.’s representatives had stated to it that P-31 
would |be made generally available to resale customers. 

A. [By Mr. Pollard] What order are you talking about? 

Q. The order authorizing P-31. A. Yes, we offered it to 
everybody, to everybody who could qualify. 

[404] 

Q. When did you first offer it to Sierra? A. In the 1948 
negotiations. 

Q. You testified before the recess as to various charges 
that led you to believe, or the thought was generally ac- 
cepted, leading to the conclusion that the suggestion that 
power be obtained from the Bureau through the Colorado 
River Commission was not as practical or as good a pro- 
posal as the P. G. and E. contract. Is that correct? A. That 
is my understanding, yes, sir. 

Q. You mentioned the distance from Reno to the source 
of power and the fact that there would only be two lines and 
one source of power, and the length of time that it would 
take and so forth, did you not? A. Those were factors in 
the consideration undoubtedly. 

[408] 

Q. [By Mr. Wahrenbrock] Mr. Pollard, I would like to 
get a clear statement in one place and ask you to take what- 
ever time is necessary to refer to any papers that may be 
available for the purpose of making an answer, as to what 
other sales or resales P. G. and E. now makes, and whether 
they are under the R Schedule which appears as the fourth 
sheet of Exhibit 8, or whether they are at some other rate. 
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A. I think I have a list here that I can read from, Mr. 
Wahrenbrock, in answering that question. 

Q. Will you proceed, Mr. Pollard? A. Those which are 
now under the so-called R rate are: Vallejo Electric Light 
and Power Company, Bay Point Light and Power Company, 
California-Pacifie Utilities Company, Coast Counties Gas 
and Electric Company, Indian Valley Light and Power 
Company, Northern Counties Utilities Company—that com- 
pany has been sold, so you can strike that off; that is now a 
part of the California-Pacifie’s properties; the Pinole Light 
and Power Company, California-Oregon Power Company. 
Those are all that are on Schedule R at the present time. 

Q. That is seven present companies? A. Yes, sir. 

[409] 

Q. Each of those companies purchases its entire require- 
ments to serve its utility load from P. G. and E.? A. No. 
California-Pacifie Utilities Company operates a number of 
properties and those that are on the R Schedule are those 
that are within our territory, within Pacific Gas and Electric 
Company territory. In other words, all California-Pacifie’s 
properties are not in our territory. 

Presiding Examiner: So that they do buy from others? 
The Witness: Yes. 

Presiding Examiner: Others than P. G. and E.? 

The Witness: Yes, but not in our territory. 

By Mr. Wahrenbrock: Q. Their properties are separate 
isolated properties, not interconnected with each other? 

A. Yes. 

Q. So far as their properties are located wholly within 
what you regard as your territory, they purchase their en- 
tire energy requirements from you? A. Yes. 

Q.. Is there any other company that does not purchase its 
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total requirements from you in this list? A. Yes. Califor- 
nia-Oregon Power Company. I think California-Oregon 
Power Company is not under Schedule R. It is under all the 
[ 410} 

rate terms of Schedule R, but Schedule [R] // is not men- 
tioned except to say that if Schedule R is ever changed by 
order of the Commission, either modified or another sched- 
ule substituted therefor, then the California-Oregon Power 
Company rate will be changed in like manner, commensurate 
therewith, I believe is the word. 

Mr. Searls: Mr. Pollard, there is already a full expla- 
nation of what the rates to California-Oregon Power Com- 
pany under the contracts contained in Exhibit 6 are, isn’t 
there? The Witness: Yes. The whole contract is there. 

Mr. Wahrenbrock: I think there are some differences 
between what Mr. Pollard has just said and what is shown 
by Supplement No. 1 to FPC No. 6, which is the last sheet 
in Exhibit No. 6. I will let that pass at the moment. 

Mr. Searls: I am sure it is unintentional. 

By Mr. Wahrenbrock: Q. That completes your statement 
as to the purchasers for resale who take under the R Sched- 
ule? A. Yes, sir. 

Q. Will you continue? A. The contract with Sierra- 
Pacific Power Company is a special contract, and it is in the 
record. We have special contracts with the City of Alameda, 
City of Biggs, Gridley. 


[411] 
Q. Isthatacity? A. Yes. Healdsburg. 
Q. Indicate which are cities. A. These are all cities that 
T am reading now. I will tell you when I quit. 
Q. Thank you. A. Lodi, Palo Alto, Redding, Roseville, 
San Francisco, Santa Clara, Ukiah, Lompoc, and the 
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Plumas-Sierra Rural Electric Cooperative, Sacramento 
Municipal Utility District, Turlock Irrigation District, and 
Yosemite National Park. 

Q. That completes your listing of purchasers for resale? 
A. Yes, sir. 

Q. Do all of those that you have just listed under special 
contracts, with the exception of Sierra-Pacific, purchase 
their entire requirements from P. G. and E.? A. Except 
those that I mentioned that didn’t. 

Q. I said special contract purchasers now, this last list. 
A. San Francisco does not purchase its entire requirements 
from the company. 

Q. Any others? A. Turlock Irrigation District, and I 
am not informed about Yosemite National Park, but that is 
[412] 

a very // small service in the park and I am not too familiar 
with the conditions. 

Mr. Searls: They do have a generating plant there. 

The Witness: Yes, I think they have a small hydro plant 
and we standby that with some special sort of contract. 

By Mr. Wahrenbrock: Q. With those three exceptions, 
and the Sierra Pacific Company, all of these special contract 
sales cover sales of the entire requirements for resale of 
the purchaser? <A. I think they do, ves, sir. 

[422] 

Q. [By Mr. Wahrenbrock] After the California Commis- 
sion declined to make the increase applicable to Sierra Pa- 
cific—vour sale to Sierra Pacific, and left that to negotia- 
tion, I believe you testified that you did have a conference 
or a conference was held, at any rate, with Sierra Pacific. 
Ts that correct? A. [Mr. Pollard] Yes, sir. 

Q. They declined to agree voluntarily to any change? 

A. That is right. 
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[447] 

Q. [By Mr. Searls] Mr. Pollard, in answer to a question 
of Mr. Chanler vou referred to some testimony of Mr. 
Devore before the Public Utilities Commission of the State 
of California, which appears in Exhibit No. 12. I would 
like to refer you now to page 39 of Exhibit 12 and I will 
ask you to read the first two questions and answers on that 
page. 

A. “Question. Mr. Devore, do I understand cor- 
rectly that over the 15-year contemplated period the 
average difference in cost is about half of one mill 
between the Reclamation “Answer. That is cor- 
rect, based upon the bogey estimate as we worked it 
out. 

“Question. But that difference of one-half mill— 
approximately one-half mill, does not take into account 
any standby charges at all, does it? “Answer. That 
is correct.” 


[448] 


Q. You didn’t finish the answer, Mr. Pollard. A. 
“With the PG&E Company contract we have a cer- 
tainty in there for standby over our company-owned 
plants; with the Bureau there is no provision made 
for standby after our plants. It did not seem worth- 
while trying to talk that over, trying to see if there 
would be an additional charge for standby because the 
balance of the contract did not seem to justify its 
acceptance.” 


I think that last refers to the Bureau contract. 

Q. Now, referring you to page 27 of the same exhibit, 
at the bottom of the page, where Mr. Tracy is being cross 
examined, would you read the last question on page 27 by 
Mr. Wehe, and the answer on the following page? 

‘A. “Mr. Wehe. Mr. Tracy, if an alternate source of 
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power were to come over a single transmission line 
would you consider that of sufficient stability to war- 
rant you entering into a contract with the sole source 
of power? “Answer. That was considered, not only— 
that, is, that was considered when we were considering 
where the additional power was to come from, and 
while the main—one of the main factors, as I said, was 

[449] 
the fact that PG&E seemed to be the source // that it 
should come from, everything considered, nevertheless 
we did think along that line of receiving power over a 
single line from a single source as being very unde- 
pendable power and we would have had, under that 
arrangement, for the benefit of the customers, to assure 
anywheres near reasonable service to get a standby 
source which of course would increase the cost of 
power considerably.” 

[452] 

Q. [By Mr. Searls] Can you state whether it is a fact 
that counsel for Sierra Pacific Power Company, during 
the course of that proceeding, suggested that the proper 
method for effecting a change in the existing contractual 
arrangements between Sierra and Pacific was by renego- 
tiation? 

Mr. Chanler: I object to that question. The record speaks 
for itself as to what counsel for Sierra may have said at 
that hearing. 

Presiding Examiner: You mean at the hearing, Mr. 
Searls? 

Mr. Searls: It actually was in the course of oral argu- 
ment at the conclusion of the hearings prior to our sub- 
mission of a motion for interim rate increase in that pro- 
ceeding. 

Presiding Examiner: Isn’t that in the transcript we have 
here? 
47 
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Mr. Searls: It is not in the transcript we have here. 
It was reported in that proceeding. 

Presiding Examiner: Do you deny that? 

Mr.'Chanler: I would like to have the exact language. 
I might point out that what he refers to is in the order of 
the Commission as follows, at page 40 of Exhibit 17. I have 
no objection to reading that. 

[453] 

Mr. Searls: What I had in mind was, as we have // al- 
ready noted, the California Commission suggested renego- 
tiation and it is our belief that this suggestion originated 
with counsel for the Sierra Company. 

Presiding Examiner: The objection is overruled. 

A. [By Mr. Pollard] I do not have that language in mind, 
Mr. Searls. I might say that I did go through that tran- 
seript and brief all of the testimony of Mr. Tracy and noted 
the remarks of counsel on either side, a copy of which I 
have at the hotel. I might be able to find that language 
between now and Monday. 

Presiding Examiner: I don’t think it is so very material 
one way or another. 

Mr. Searls: We will withdraw the question at this time. 
I don’t think we need pursue that matter. 

Presiding Examiner: Whoever made the suggestion, it 
came to nought anyway. 

Mr. Searls: We have no further questions, Mr. Pollard. 

[455] 

Q. [By Mr. Wahrenbrock] Has PG&E attempted to re- 
negotiate with the other special contract purchasers that 
were excluded from the increases permitted by the Cali- 
fornia Commission? <A. [Mr. Pollard] Yes, sir. 

Q. All of them? A. Not all of them, but some of them. 

Q. Which ones? Alameda? A. No. 
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Q. Biggs? A. I will tell you which ones: Healdsburg, 
Ukiah, Lompoe, and Vallejo Electric Light & Power Com- 
[456] 

pany. // Those I know of personally. 

Presiding Examiner: Did vou succeed in renegotiating? 

The Witness: Not anv of them yet, no. We are still talk- 
ing with them, negotiating with them. 

Mr. Wahrenbrock: That is all. 

Mr. Chanler: May I ask one question? 

Presiding Examiner: Yes. 

By Mr. Chanler: Q. Those three cities, I think they were, 
that you just stated that you have undertaken renegotiation 
with, are three of the cities that vou listed this morning, 
I believe, as to ones on which there were no competitive 
conditions? A. Yes, among others. 

Mr. Chanler: That is all. 

Redirect Examination 

By Mr. Searls: Q. Mr. Pollard, has not the special con- 
tract between Pacific Gas & Electric Company and the 
County of San Francisco been the subject of renegotiation? 
A. Yes, it has. Suecessful renegotiations have been com- 
pleted. 

Presiding Examiner: I beg your pardon? 

The Witness: Successful renegotiations have heen com- 
pleted. 

[457] 

Presiding Examiner: Signed up? 

The Witness: Yes. 

Mr. Searls: That is all. 

[547] 

Q. [By Mr. Wahrenbrock] In response to previous ques- 
tions I believe you listed some 15 or 16 special contract 
purchasers. Are you prepared now to state how their rates 
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respectively compare with the proposed rates for Sierra 
Pacific? A. [By Mr. Pollard] Yes. 

Q. Will you please do so? A. A number of them are on 
substantially the same rate so I have grouped them accord- 
ing to the rate that they are on. The cities of Alameda, 
Biggs, Gridley, Lodi, Palo Alto, Roseville, Santa Clara, and 
the Plumas-Sierra rural electric cooperative contracts are 
all on rate P-31—that is California P-31 designation—with- 
out the 6 percent increase of April 15, 1950, and without the 
ratchet clause. 

Q. Excuse me. Without the 6 percent increase of— A. 
April 15, 1950. 

Q. (continuing)—April 1950 and without the what? A. 
Ratchet clause. I don’t know whether I have explained what 
we term the “ratchet clause” or not. 

[548] 

Q. That is not this excess of $8,000,000? A. No. 

Q. All right. Will you explain the ratchet clause? A. The 
ratchet clause provides that the billing demand, in applying 
the demand charges, will be taken as the average between 
the current month’s demand and the highest demand during 
the 12 months ended with the current month. That is what 
we call a ratchet clause. All of these rates for these custom- 
ers that I have named are somewhat lower than FPC 3 
supplement No. 1. 

Q. If I understand you they would be substantially the 
same as FPC No. 3 before the supplement, isn’t that cor- 
rect? A. Yes, I think it is. 

Q. Before vou go on, let me clear up one thing. You said 
without the 6 percent increase of April 15 and without the 
ratchet clause. Do you mean also without the discount for 
kilowatt hours in excess of eight million dollars? A. Yes. 

Q. Thank you. All right, will you continue with respect 
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to the others? A. Let me check that one point that you have 
just raised now to be sure my memory serves me correctly. 
[549] 

I // was mistaken in that. The Alameda contract does have 
the eight million discount in it. Plumas-Sierra has it. It 
would make no difference in the others because none of the 
others ever go over the eight million in any one month— 
the others that I have read. 

Q. [By Mr. Searls] Excuse me. You didn’t mean that 
Plumas-Sierra was likely to go over eight million a month. 
You didn’t mean to express an opinion? A. The contract 
has the clause in it in Plumas-Sierra, but the others I say 
do not, so I didn’t want to take the time to look it up. I 
don’t know whether they all do or not, but none of those 
others would go over eight million so it wouldn’t affect 
their billing. 


[558] 


Q. [By Mr. Wahrenbrock] Because you have indicated 
that you felt that there was no competitive element actually 
entering into the fixing of the FPC 3 rate to Sierra Pacific, 
is that right? A. [By Mr. Pollard] You say “no element 

[559 } 

of competition”: I don’t // think that competition was the 
decisive factor in arriving at the Sierra Pacific contract. 
I have said before, I think—and if I didn’t say so I want to 
say so now—that there were a number of alternate possibili- 
ties of securing the power that Sierra Pacific needed, which 
I understand they considered and considered seriously, but 
I think that the conclusion was not because our rate was 
competitive with the rates offered by some others, but be- 
cause of the fact that we were in a position to deliver and 
the others were not in a position to deliver. 

Q. Then competition, you feel, was not a decisive factor 
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in the sense that the bargain wasn’t on the auction table 
with two offers available? A. Two acceptable offers. 

Q. Yes. That is a more accurate explanation of your con- 
ception of the absence of competition in that case. A. Yes. 
Perhaps I could illustrate my feeling in the matter by say- 
ing that when you go down town to do some shopping you 
say “Shall I go to this store or the other one,” you look 
around and you buy what you want, what you find in the 
store that you ultimately decide upon. Of course, there is 
competition in the retail trade and there is competition here 
in that sense. 

[560] 

Q. Your feeling is that Sierra Pacific had to // have the 
power now and Pacific Gas & Electric was in a position to 
make an offer now and no one else was in a position to 
make an offer now, but maybe two years from now at best? 
A. I don’t think that they felt that there was a chance— 
I am not putting these words into Mr. Tracy’s mouth, but 
it is my feeling that there was no chance that they would 
be able to get a better deal in two years or ten years, per- 
haps. I don’t know, of course, how long it would take but 
I know it would have been quite a long time before it would 
have been possible to get an equally good proposal from the 
government at that time. 

Q. If that is true, Mr. Pollard, why was it important to 
Pacifie Gas & Electric to include in the 1948 contract, which 
was FPC rate schedule No. 3, provisions which had the 
effect of excluding Sierra Pacific from being able to obtain 
any substantial supply of energy elsewhere in the future 
for the term of the contract? A. My answer is the same 
now as it was before: that on account of the fact that we 
were spending a very large sum of money to make this 
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additional power available, and we committed ourselves to 
spend a further sum of money if, as and when they needed 
the additional power, and we felt that a long-term contract 
without the Sierra going some place else, if an alternate 
[561] 

source // should develop, and taking a substantial part of 
the business away from the investment that we were con- 
templating. 

Q. Isn’t your special investment matched substantially 
by special investments of Sierra Pacific so that it is in an 
equally risky position so far as the investment in special 
facilities? Don’t they have to meet you way out in the 
middle of Mountain Range there with special facilities that 
are useful only for the purchase of power from you to the 
same extent that you have to go to meet them? A. They 
may have been willing to accept the exclusion of another 
source of power for the same reason: that they anticipated 
continuing to use their investment in the second line or the 
third line. 

[564] 

Q. [By Mr. Searls] I call your attention to the number 
in the upper righthand corner of this sheet, which is re- 
vised CRC Sheet No. 1363-E, and that the sheet is entitled 
“Schedule P-31, Resale Power” and in the lower righthand 
corner it states “effective September 1, 1946.” 

I would ask that this be identified now as Exhibit 20. 

[565] 
(The document above referred to was marked for 
identification as Exhibit No. 20.) 


I notice that beneath the heading of “Resale Power” 
there is in parenthesis “Optional with Schedule P-6.” 
A. [By Mr. Pollard] Yes, sir. 
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[566] 

By Mr. Searls: Q. I would like to ask you, Mr. Pollard, 
if this Exhibit 20 is the P-31 Schedule that was in effect 
during all of the year 1948? A. Yes, it was. 

Q. This schedule which is identified as Exhibit 20 con- 
tains the discount for entering further in excess of 8 million 
kilowatt hours per months, does it not? A. Yes. 

Mr. Searls: That is all. 

Mr. Chanler: Points of information: What is the dif- 
ference between this schedule P-31 and the schedule P-31 
that was approved by the California Commission in 1946? 

The Witness: That is it. This became effective September 
1, 1946. 

By Mr. Chanler: Q. Immediately after the hearings in 
1945, they approved a Schedule P-31? A. Yes. There have 
been Schedule P-3ls but this is the one that was in effect 
in 1948 when the Sierra contract was made. 

Q. And it is the one the substance of which is carried 
into the present contract between Sierra and the company? 
A. FPC No. 3, yes, sir. 

Q. FPC No.3? A. Yes. 

[595] 

Presiding Examiner: Mr. Roberts, isn’t the answer to 
Mr. Wahrenbrock’s question given in the Commission’s last 
opinion of 1950, which is here as Exhibit 18? The Wit- 
ness: I believe it is, ves. 

Presiding Examiner: Suppose vou read it. It begins the 
first full paragraph on page 9. I said the Commission’s 
opinion: It is a partial copy. The Witness: I am reading 
from Exhibit 18, page 9: 

“In justification of the proposed exemption of the 16 


resale customers—” 
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Presiding Examiner: Which includes Sierra Power? 
[596 | 

The Witness: (Continuing) “—Pacific states // that 
contracts with each have had the formal approval of 
the Commission, that the making of such special con- 
tracts was compelled largely by competitive conditions, 
that the contract rates are sufficiently compensatory to 
meet all direct costs of service, and that the retention 
of such customers for a term of years is of benefit 
to the utility and its customers as a whole.” 


Presiding Examiner: That is all I had in mind at the 
moment. The Witness: Since it was necessary to offer a 
competitive rate to part of these customers, we felt it was 
essential to offer it to all of them of that class who were 
in a similar condition—or, rather, took a similar type of 
service—whether or not those competitive conditions were 
as acute to each individual customer as they were to certain 
ones in that group. 

[597] 

Q. [By Mr. Wahrenbrock] Is it your position then that 
Sierra Pacific is one of the class of customers that the rate 
that Pacific Gas and Electric wants to make available to 
that class as a whole is determined in part by the fact that 
that rate is competitive in some conditions, and therefore 
it wants to make the same rate available to all purchasers 
in the class, though competition may not be regarded as 
actually present in a particular case at a particular time? 
A. [By Mr. Roberts] I think that summarizes it very well, 
Mr. Wahrenbrock. 

Q. How do we deal, then, with the dilemma that you are 
carrying out that policy with respect to Vallejo, Bay Point, 
[598] 

California Pacific, Coast Counties, Indian // Valley, Pinole, 
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California-Oregon, by substantially the use of the R rate 
and with respect to Alameda, Biggs, Gridley, Lodi, Palo 
Alto, Leesville, Santa Clara, by substantially the use of 
the old P-31 which was considerably lower, and Healdsburg, 
Ukiah, Lompoe, by an intermediate rate which is still closer 
to the P-31 rate than the R rate? A. In each of those in 
the latter group, we have contracts which run for a period 
of time just as the Sierra contract does, and under the 
orders of the California Public Utilities Commission, under 
which those services come, we have been ordered to re- 
negotiate those contracts and redetermine the rate by agree- 
ment and renegotiation just as we have been authorized to 
do in the case of Sierra Pacific, and have taken steps, in 
some of those cases, to increase the rate. 

There is a further factor in the consideration of those 
latter in that the period of contract is due to expire in a 
much shorter time than the Sierra Pacific contract is due 
to expire. Most of them expire in the middle part of next 
year. We have looked to Sierra as the starting point. It is 
the biggest resale customer we have and with the longest 
period of contract, and we are here starting to put into 
effect the suggestion of the California Commission to get 

[599] 
together and renegotiate // these contracts and put them 
on the resale schedule R. 

[629] 

Q. [By Mr. Chanler] I show you a letter at page 20 of 
Exhibit 11 dated January 22, from Mr. Fisher to you. The 
first two paragraphs deal again with the recoppering, do 
they not? A. [By Mr. Tracy] That is right. 

Q. And then Mr. Fisher makes a proposal for giving 
you an additional line, but it was to be a 110 kv. line, isn’t 
[630] 

56 





815 


that right? // A. That is true. 

Q. And then at the top of the next page, he writes, does 
he not, making a suggested rate? A. That was the first 
suggested rate during our negotiations, and as the letter 
shows he said that the company would want a long-term 
contract, say 15 years, at a rate similar to the one already 
in effect, plus a fuel clause. 

Q. What do you mean by a fuel clause? A. The rate 
is raised or lowered in accordance with the rise and fall of 
the posted price on fuel oil. 

Q. Commonly known as escalator fuel clause? A. That 
is right. 

[665 ] 

Q. [By Mr. Chanler] During your negotiations with Pa- 
cific Gas and Electric, was there ever any suggestion that 
any part of the contract, as to rates or anything else, was 
to be for a lesser period than 15 years? <A. [By Mr. Tracy] 
From the very beginning we talked of a 15-vear term. 

. * % * * * * 

Q. Was it vour understanding that the rate as well as 
the rest of the provisions of the contract were intended to 
be fixed for a 15-year period? A. That is true. 

[815] 

Mr. Wahrenbrock: Mr. Pollard, do you know what were 
the company’s reasons for being willing, in 1948, to accept 
less than what it regarded as a fair rate of return on the 
contract with Sierra Pacific? 

Mr. Pollard: I do not think that the company made its 
decision on the basis of a calculated fair return. I think the 
rate offered in the 1948 contract was offered because it was 
the resale rate that we had on file at that time for customers 
of this class. 
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[816] 

Presiding Examiner: There was only one other, wasn’t 
there? 

Mr. Pollard: We had other resale customers but only 
one other Interstate customer. 

Mr. 'Wahrenbrock: At that time you didn’t have any 
other customer in a sale for resale in Interstate Commerce 
of firm power, did you? 

Mr. Pollard: No, that is true. When I said California- 
Oregon, I was thinking of the present time. California- 
Oregon did not have this Interstate resale contract at that 
time. 

Mr. Wahrenbrock: So the comparable customers that 
you had in mind were those in sales for resale in Intrastate 
Commerce? 

Mr. Pollard: Yes, that is right. 

Mr. Wahrenbrock: The list that vou gave while you were 
on the stand, of companies or persons or entities that are 
now taking under your R rate or are taking under special 
contracts? 

Mr. Pollard: That is true. 

Mr. Wahrenbrock: In general, subject to such changes 
as have taken place during the intervening years? 

Mr. Pollard: Yes, sir. 

Mr. Wahrenbrock: Do I understand, then, that it is your 

[817] 
statement that the company was willing to take the // rate 
of return provided by the Sierra Pacific contract in 1948, 
because it felt it had to give Sierra Pacific a rate equal to 
that which it gave to these other purchasers for resale? 

Mr. Pollard: I wouldn’t use the words “had to give it to 
them” but the company felt it would be proper to give them 
the resale rate. 
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Mr. Wahrenbrock: Proper—why? Because of public re- 
lations to prevent a feeling of inequality in the minds of 
the purchasers? 

Mr. Pollard: Perhaps you would say public relations had 
something to do with it, but we always try to fit our cus- 
tomers into the rate that applies to their particular class of 
service. 

Now, why we always do that, of course there are many 
reasons, but fairness and equality would be one of them. 

[892] 

Q. [By Mr. Searls] Mr. Tracy, the last paragraph of 
the agreement of March 4, 1948, which appears in Exhibit 
1, states “This agreement shall at all times be subject to 
such changes and/or modifications as said Commission may 
from time to time direct in the exercise of its jurisdiction.” 

It is apparent from the context that the word “Commis- 
sion” there refers to the California Public Utilities Com- 
mission. Does that clause apply to all parts of the contract? 
A. It is my understanding that it is a part of the rules and 
regulations of the California Commission that such a clause 

[893] 
be inserted in contracts. My attorneys // advise me that 
there was no question being brought up at that time as to 
whether or not the California Commission had jurisdiction 
over the contract and as a matter of fact had approved up 
to date all of the contracts that we had with the Pacific 
Gas and Electric Company. 

Q. Disregarding the question of whether there is a matter 
of federal jurisdiction, doesn’t that clause apply equally to 
all parts of the entire contract? A. I think the Commis- 
sion’s having jurisdiction over contracts and rates is an 
accepted fact. It affects the public interest, yes, sir. 

* 
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[895] 

Q. [By Mr. Searls] Are you sure, Mr. Tracy, that you 
did not make a visit to San Francisco for the purpose of 
signing this contract? A. [By Mr. Tracy] To my knowl- 
edge I signed this contract in my office. I made a trip to 
San Francisco shortly before signing it to help clear up 
some small disagreements that we had in it, but I am sure 
that I wouldn’t sign a contract outside of the office. I might 
have agreed to sign it but I didn’t sign it outside of the 
office. 

Q. Whom did you see on that trip? A. I believe Mr. 
Sutherland, and I don’t know who else was in the meeting 
at that time. 

Q. Were you accompanied by anyone? A. I had my 
executive engineer, Mr. Armstrong, I believe, and maybe 
Mr. Devore might have been at that meeting, too. 

Q. Do you recall anyone who was present for Pacific 
Gas & Electric Company other than Mr. Sutherland? A. It 
may possibly be that Mr. DuVal was there and Mr. Pollard, 
also. There were several from Pacific Gas & Electric. 

[896] 

Q. Were you accompanied by any lawyer on your // own 
behalf? A. I was not, no—not at this meeting that I am 
thinking of. 

Q. Do you know the approximate date of this meeting? 
A. I don’t think that I have any reference to it. However, 
my letter to Mr. Sutherland of February 5, 1948 does state 
“At our recent conference in San Francisco covering the 
proposed contract”, so it must have been somewhat before 
February 5. 

Q. On that occasion, at the time of that meeting, do you 
recall that Mr. Sutherland advised you that the rate in 
this contract was subject to regulation and might not re- 
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main fixed for the entire period of the contract? A. No, 
sir, Ido not remember any such conversation. 

Q. Isn’t it a fact that Mr. Sutherland told you, on that 
oceasion, that although the term of the contract was 15 
years, that the rate would not necessarily remain constant 
for that period? A. No, sir, he did not to my knowledge. 

Presiding Examiner: What is that? 

The Witness: To my best knowledge he did not. 

[950] 

Q. [By Mr. Searls] There has been some reference to a 
legal opinion as to whether the rate provided in the present 
contract, FPC Schedule No. 2, is a firm rate for the duration 
of the contract. Can you state who gave the opinion to which 
you referred? A. [By Mr. Tracy] I believe the opinion 
was that it was a firm contract as long as the public wasn’t 
involved. 

Presiding Examiner: The question was who gave it, Mr. 
Tracy, as I understood it. The Witness: I misunderstood 
the question. 

By Mr. Searls: Q. Who gave that opinion? A. I believe 
that opinion was from both Mr. Dahlquist and Mr. Orrick. 

Q. When did they give vou that opinion? <A. The first 
time was the approval of the 1948 contract and then again 
at the 1952 hearings. 

Q. You mean that in connection with the hearing before 
the California Public Utilities Commission on April 15, 
1948, that that opinion was given? A. That was repeated, 
yes, sir. 


[951] 
Q. When did they give you their opinion? A. When I 
was discussing the case with the attorney. 
Q. Was that between the date when the contract was 
signed and the date of the hearing? A. This is in the case 
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of the 1948 hearing you are referring to? 

Q. Yes. A. I believe it was before. 

Q. It was before the hearing? A. Before the signing of 
the contract. 

Q. Did you have a meeting with Mr. Dahlquist or Mr. 
Orrick to discuss the contract before it was signed? A. I 
discussed the contract both with the San Francisco attor- 
neys and also the Reno attorneys. 

Q. Before it was signed? A. Yes. 

Q. How long before it was signed did you discuss it with 
the San Francisco attorneys, Mr. Dahlquist and Mr. Or- 
rick? A. I don’t recall the exact date but it was probably 
the first of the year. 

Q. The first of 1948? A. The first of 1948, in that vicin- 
ity, yes. 


[952} 
Q. Did you visit San Francisco for that purpose, // or 


how did you communicate with them on this subject? A. I 
don’t recall but I think that probably it was for the purpose 
of discussing the proposed contract. 

Q. You did visit San Francisco? <A. I think it was prob- 
ably the same time that I visited the Pacific Gas & Electric 
office, probably. I don’t recall the exact date. 

[956] 

Q. [By Mr. Searls] If the Sierra Pacific had entered 
into a contract with the Colorado River Commission such 
as is contained in the draft of October 21, 1947, which 
appears in Exhibit 21, would not municipalities and other 
public agencies have been able to obtain power from the 
Colorado River Commission in preference to Sierra Pacific? 
A. [By Mr. Tracy] I think that the wording of that pro- 
posal would require that conclusion. However, the Colorado 
River Commission negotiations with the Bureau of Rec- 
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lamation at that time was in the nature of attempting to 
have the preference clause adjusted to allow the preference 
to take effect on the first step only. 

[957] 

Q. Isn’t that preference requirement a statutory // pro- 
vision? A. That is why I said that it was a copy of a bill 
that I saw that was submitted to Congress. 

Q. And under that draft of the contract of October 21, 
1947 would not Sierra Pacific have been obligated to wheel 
power for the Colorado River Commission for delivery to 
municipalities and other public agencies? A. I didn’t re- 
call that there was any wheeling agreement connected with 
it. I may be wrong. 

Mr. Searls: I don’t think it is worthwhile going into that 
on the witness stand. 

[982] 

Q. [By Mr. Chanler] Now, Mr. Tracy, if it should show 
that the present contract rate, in the existing contract, be- 
came a burden on other customers of Pacific Gas and Elec- 
tric, or if it failed to pay incremental costs, would you 
agree that under those circumstances the rate could be 
changed? A. The rate could be changed by Commission— 

Mr. Wahrenbrock: Mr. Examiner, the identical question 
has been previously asked by me on my examination of this 
witness. 

Presiding Examiner: Yes, it has, but it is all in the rec- 
ord now. Answer ves or no, please, Mr. Tracy, to vour coun- 
sel’s question. <A. Yes. 

By Mr. Chanler: Q. And if you were advised by your 

[983] 
counsel that the // rate, under those circumstances, could 
be changed by the Commission, would you be prepared to 
consider renegotiating such a change with Pacific Gas and 
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Electric? A. Under those conditions, yes. 
[986] 

Q. {By Mr. Wahrenbrock] Why would you feel that if 
Pacific Gas and Electriec’s return from the sale to you pro- 
duced less than its incremental costs, its rate should be sub- 
ject to renegotiation? A. Nothing has been shown to the 
eontrary, is that right? In other words, what I mean, this is 
a hypothetical case. 

Q. I am addressing myself to the question you just an- 
swered from Mr. Chanler a few moments ago. 

Presiding Examiner: You stated that you would be will- 
ing to renegotiate. Now counsel is asking the question. 

A. The answer would be yes. 

Presiding Examiner: You better read the question, 
please, to the witness. 

[987] 


(The question was read as follows: 


“Why would you feel that if Pacific Gas and Electrie’s 
return from the sale to you produced less than its in- 
cremental costs, its rate should be subject to renegotia- 
tion ?”’) 


A. I am informed that the courts say that if a contract 
does not return out-of-pocket costs it can be broken. 

By Mr. Wahrenbrock: Q. And that is your reason for 
saying that if this sale failed to produce out-of-pocket costs 
to Pacific Gas and Electric then it should be renegotiated? 
A. It could be renegotiated. 

Presiding Examiner: You said it could be? The Wit- 
ness: It could be, yes, sir. 

Presiding Examiner: But I understood you to say, in 
response to Mr. Chanler, that you would be willing to re- 
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negotiate. Which is itnow? The Witness: I think I would 
be obliged to renegotiate. 

Mr. Wahrenbrock: No further questions, Mr. Examiner. 

By Mr. Searls: Q. Mr. Tracy, isn’t it your position then 
that vou would not renegotiate this contract unless you were 
convinced that the only other alternative was to accept a 
Commission’s determination as to what the rates of the 

[988] 
contract should be? A. I don’t think that this is the point 
to answer that question, Mr. Searls. 

Q. Well, isn’t it, in much shorter words, your position that 
you will not renegotiate unless vou are obliged to? A. I 
think that is a fair statement. 

Mr. Searls: That is all. 

[ 1006} 

Q. [By Mr. Wahrenbrock] I want to go back to these 
assumed deficiencies and ask you whether in October of 
1947 there was, as a practical matter of economical physical 
construction possibility, any feasible mode of supplying 
such deficiencies except by agreements with Pacific Gas 
and Electric along the lines of those which were actually 
negotiated? A. [By Mr. Devore] I don’t hesitate to 
answer the question. I am trving to phrase it in words 
that will be clear. The Pacific Gas and Electric, holding 
the contract to purchase with Sierra, was the logical source 
to secure the power, and in my opinion they contracted to 
provide all the power requirements. 

Q. They contracted in which contract? <A. In 1938. 

Q. Yes. Go ahead. A. And I think they had certain ob- 
ligations to fulfill the requirements during this period. If 
that was not the interpretation then long prior to this point 
of approaching the shortages, arrangements should have 
been made for supplying the deficiency that was anticipated 
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in the future. As you well know, a power system cannot ride 
on the power that is available. They must have the anticipa- 
tion into the future. That applies to the circumstances. If 
[1007] 
you were to secure power from the Bureau it is a question 
of three years or five years or something from the time of 
contract to the time of delivery. With the Pacific Gas and 
BHlectric Company it was a shorter period because of the 
less difficult problems to overcome that were not physical, 
and a less physical problem to overcome. 
[1009] 

Q. [By Mr. Wahrenbrock] As I recall your testimony 
about the proposals that were under consideration for 
obtaining Bureau of Reclamation power, you contemplated, 
initially, the receipt of energy over a single line at Summit. 

[1010] 

During the period in which there was only that single 
point of delivery by a single line from the Bureau’s energy 
plant to Summit, you did not include in your estimate of 
eost of Bureau power any provision for standby for that 
supply, did you? A. [By Mr. Devore] In the cost of power 
as shown in the figures I did not provide dollars and cents 
for standby. In discussions I mentioned that that was one 
of the objections to taking power over a single line and 
that consideration should be given to securing standby 
from the Pacific Gas and Electric Company. 

[1011 } 

Q. To enable your company to meet its utility obligations 
in accordance with standard normal operating practices, 
whatever the cost of providing that standby would be from 
Pacific Gas & Electric would have had to be added to the 
cost of Bureau power for the period of time in which the 
Bureau of Reclamation had a single line to Summit, is that 
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true? A. That depends upon who assumed the obligation 
of providing the standby. 

Q. Yes. There was no suggestion that the Bureau of 
Reclamation, at the rates which were being discussed, would 
provide that standby, it that not true? A. That is true, 
and it is also true that it wasn’t considered that they would 
not have to provide the standby. I told them that standby 
would have to be provided. I did not mention where standby 
costs should fall. 

Q. Do you have any idea of the cost of procuring such 
standby under those circumstances from Pacific Gas & 
Electric at Summit? A. I understand they have a standby 
rate on file. 

[1029] 

Q. [By Mr. Searls] I would like to refer you to page 60 
of Exhibit 12, Mr. Devore. I can give it to you here if you 
like (handing to the witness). On that page appears a state- 
ment made by counsel for your company in 1948 before 
the California Comission. If you would just read the two 
full paragraphs on that page to yourself. Have you finished 
reading that? [For paragraphs referred to, see Tr. 1709] 
A. [By Mr. Devore] Yes. 

Q. Do you agree with those statements of Mr. Dahlquist? 
A. Perhaps they are colored a little. 

[1132] 

[Oral argument by Mr. Chanler before Federal Power 
Commission, July 22, 1953]: We wanted the contract, too. 
We were a utility, and we didn’t want to deal with public 
power too much. They might come in and cut into our own 
area in Nevada, once they got there. We were glad to make a 
deal with them. There is no question about that. We wanted 
to, provided we could get a suitable rate. When we got it we 
went all-out to establish it. 
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[1176] 

{Argument of Mr. Wahrenbrock before Federal Power 
Commission, July 22, 1953]: Sierra didn’t want to buy from 
the Bureau of Reclamation, because the Bureau of Reclama- 
tion’s contracts would have required it to wheel to Reno, 
and if they could have gotten a municipal power system set 
up in Reno, Sierra Pacific would have lost its biggest cus- 
tomer under that contract. Sierra Pacific didn’t want to buy 
from the Bureau of Reclamation, which was the best chance 
they had. That power was not firm power. They woud have 
had to continue to contract with Pacific Gas and Electric 
for stand-by power. 

Besides, it wouldn’t be there in time. There was a de- 
ficiency over a period of four years in their ability to carry 
their peak load. That is clearly brought out in my cross- 
examination, with some difficulty, of Sierra Pacifie’s wit- 
ness, Mr. Devore, on the question. 


It is perfectly plain that there was no real alternative 
to this service. They had to deal with PG&E. They made a 
good deal. PG&E apparently, as far as these records show, 
entered into this, not because its engineering staff advised 
it to do so, but from a decision from top-level down to do so, 
after Senator McCarran had been consulted by some of the 


people. 
[1188] 

{Oral argument before Federal Power Commission, July 
22, 1953] : Mr. Searls: The [California] Commission has not 
authorized the company to change the rates in effect for cer- 
tain of the P-31 customers under special contract. It has 
said that an opportunity should be afforded to those cus- 
tomers, which are just some of the customers under P-31, to 
renegotiate the contract, and it says that those customers 
may be placed on a standard filed tariff or, if renegotiation 
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results in something else, that approval will have to be 
obtained from that Commission. 

The Sierra Pacific Power Company has refused to nego- 
tiate expressly taking the position that they won’t agree 
to any change in this rate unless they have to. And while 
that appears to be their privilege, so far as the California 
Commission order is concerned, we doubt whether it is the 

[1189] 
result that the California Commission intended. 
[1229] 

The Witness: [Mr. Roberts] We believe that we are 
entitled to at least five and a half percent. The rate which 
we have proposed for service to Sierra is not based on 
yielding the company a full rate of return. 

Presiding Examiner: Why not, Mr. Searls? 

Mr. Searls: It is based on giving to Sierra the same 

[1230] 

resale rate that is given to other resale customers // of 
the company. It is what we call our schedule R rate, which 
is in effect for other resale services with exceptions as has 
been brought out in this record, but it is what the company 
considers its standard resale rate and it was the company’s 
decision not to ask for any different rate for this service 
to Sierra than to its other resale customers. 

Presiding Examiner: Do the rates to the other resale 
eustomers produce a 5.5 return for the company? 

Mr. Searls: No, Mr. Examiner, they do not. The standard 
resale rate was fixed in a proceeding by the California 
Pubile Utilities Commission at the same time as all of the 
other rates of the company were fixed, and the Commis- 
sion, the California Commission, did not allow in its rate 
fixing necessarily the same rate of return to each class 
of customer. 
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It was concerned with the overall rate of return. So the 
rates for any particular class do not follow exactly the 
cost of service and we are well aware that our rate for 
resale service is substantially below the full allocated cost 
to that service. 

Presiding Examiner: Thank you. That clears up the 
thought I had anyway. 

[ 1298} 

Q. [By Mr. Searls] Are you sure of that? A. [By Mr. 
Roberts] There are actually two contracts with Pinole, one 
under P-31 and one under P-6. The Pinole Light & Power 
Company, both points of service were increased to Schedule 
“R” on November 10, 1952, which is the equivalent to FPC 
3, Supplement 1. As a matter of fact, all of the public utility 
corporations with the exception of Sierra Pacific are now 
served, and have been since November 10, 1952, on Sched- 
ule “R”. 

Q. I started to ask you to list the customers. What is the 

[1299] 
next corporation customer on your list? // A. The Bay 
Point Light & Power Company. 

Q. Were they served under the P-31 rate? A. Yes, they 
were until November 10, 1952. 

Presiding Examiner: Let us name the companies and 
get them all in. You have named two out of nine, is that it? 

By Mr. Searls: Q. Could I ask the date of that Bay 
Point contract? A. July 21, 1950, to expire August 25, 
1955. 

The next company is California Pacific Utilities Com- 
pany. We have two contracts with that company, both under 
P-6 from 1950 until November 10, 1952, and on Schedule 
“R” from November 10, 1952. Their contract is in effect 
until November 6, 1955. 
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The Vallejo Electric Light & Power Company was under 
contract for service on P-31 from July 30, 1952, until 
August 27, 1955, but was increased to Schedule “R” on 
November 10, 1952. 

We have two contracts with the Indian Valley Light & 
Power Company, both under Schedule P-6. The contract 
was in effect from June 10, 1951, to June 10, 1954. This 
customer was placed on Schedule “R” November 10, 1952. 
Both of the contracts with Indian Valley are concurrent 
and expire June 10, 1954. 

The Coast County Gas & Electric Company is under 
contract dated February 8, 1952, and is effective until 
[1300] 

August 31, 1957, served under P-31 until November 10, 1952. 

Q. And after that date? A. And thereafter—— 

Q. At what rate after that date? A. On Schedule “R”. 

[1306] 

Q. [By Mr. Chanler] The offer of the P-31 rate was made 
on October 24, 1947, I believe, and the resulting contract 
[1307] 
entered into in // the following March, isn’t that so? A. [By 

Mr. Roberts] I believe your date is correct, yes, sir. 
[1709] 
[Excerpt from Exhibit 12, oral argument of Mr. Dahlquist, 
on behalf of Sierra Pacific Power Company before Cali- 
fornia Public Utilities Commission, April 15, 1948] 


Now, I think that this Commission in the discharge of 
its duty, with the record that has been made here showing 
how dangerously close Sierra’s position is to the limit of 
the load that its lines can carry and the growing commu- 
nity, and to set it over to some indefinite date on some 
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highly speculative thing—nobody has come forward here 
and offered anything that is concrete and constructive at 
all, and as far as we know in the future to defer this thing 
until’ there had been an appropriation of Congress, and 
even then the Sierra Pacific Power Company might have 
to go on and try to get its power from the Pacific Gas and 
Electric Company; they could not afford to wait around, 
for the people of these communities that the Sierra Pacific 
Power Company is unable to supply that additional capac- 
ity and additional load, those people would be the ones 
that will be the most critical. 

I think that this record shows that the Company has 
conscientiously and diligently studied the whole situation; 
there is no affiliation between the Sierra Pacific and the 
Pacific Gas and Electric Company, they have dealt on an 
arm’s length basis; they have arrived at a contract that 
both parties, in good faith, sincerely believe fair and rea- 
sonable and that Sierra Pacific Power Company knows is 
[90] urgently needed, if they are going to serve this com- 
munity it can not stand idly by now and wait until—for 
some future appropriation of Congress, when even the peo- 
ple who talked about the Bureau at that meeting, that the 
Bureau officials themselves say that it will take several 
years, and common sense and common knowledge shows 
that it would take a long, long while; this Commission can 
take judicial notice of the fact that you can not go out and 
buy all the equipment necessary to build a high line, you 
ean not go into a hardware store and buy it; some of this 
equipment takes 30 months or more. Why should we defer 
this thing? On this record I do not see how this Commis- 
sion can do otherwise than immediately grant approval of 
this contract. 
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[1755] 
[Excerpt from Exhibit 17, Decision No. 47832 of California 
Public Utilities Commission] 


a * * * 


Postwar INCREASES 

During the period since the end of World War II in 1945 
through 1951 the cost of the items necessary to provide 
electric utility service has shown general sharp unit price 
increases. For example, by Exhibit No. 1 the applicant 
shows that the average hourly wage rates (base rates) of 
weekly and daily employees have increased by approxi- 
mately 61%, that the cost trend of electric light and power 
construction in the Pacific area! has increased by approxi- 
mately 68%, and that the cost of living index for moderate 
income families in San Francisco up to the third quarter of 
1951 has increased by approximately 44%. During the vears 
1946 through 1950 the capital invested in electric plant in- 
ereased by 92%. Along with these increases there has been 
an increase in electric consumption per residential custom- 
er from approximately 1,350 kwhr in 1945 to more than 
2,200 kwhr in 1952, which tends somewhat to offset the unit 
effect of these other increases for rate making purposes. 
APPLICANT’s PosITION 

The applicant avers that with the increase in price levels 
following World War II the trend of the earnings of the 
electric department has been downward since 1946. The 
record shows that the applicant did not seek an increase in 
its electric rates as soon as its rate of return started de- 
clining. On October 19, 1949, the applicant filed Application 
No. 30717 with this Commission seeking rate relief at the 
earliest possible date by an increase of 6% in practically 


1Exhibit No. 1—Pacifie Division (Handy) 
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all of the applicant’s then current electric rates and such 
further increase as the Commission might find reasonable. 
However, before the hearings started the request was re- 
vised: so as to limit it to a general 6% increase, except as to 
certain contract customers. The record shows that at that 
time the company did not predicate the amount of increase 
on the basis of providing a fair and reasonable rate of re- 
turn for its electric department. Its stated reason was to 
secure promptly the minimum increase in gross and net 
revenues then urgently needed to support its credit position 
and facilitate the sale of securities to obtain funds for 
necessary capital additions. 

By Decision No. 43972, dated March 21, 1950, the Com- 
mission granted the 6% increase, effective with service 
rendered on and after April 15, 1950. According to appli- 
cant, it was hoped that inflation would be sufficiently ar- 
rested to make unnecessary a further increase in rates. The 
Korean War started in mid-1950 and since that time com- 
modity costs and wage rates have continued upward and 
there have been very large increases in taxes, including fed- 
eral income taxes. For example, the federal income tax rate 
in 1949 was 38%, in 1950 was 42%, in 1951 was 50°4%, and 
in 1952 is 52%. In a similar manner, the average property 
tax rate paid on the assessed value of the company’s prop- 

[1756] 
erties in 1946 // amounted to $4.30 per $100 of assessed 
value; in 1950 the rate had risen to $5.34. 
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[1850] 


Pacific Gas and Electric Company Revised C.R.C. Sheet No. 1363-E 
San Francisco, California Canceling Revised C.R.C, Sheet No. 1501-E 


SCHEDULE P-31 
RESALE PowER 
(Optional with Schedule P-6) 


Description of Service: 

This schedule is applicable, on contract for periods of 5 
years, to electric energy supplied at standard voltages of 
2200 volts or over, to other electric utilities and to muni- 
cipalities for distribution and resale where such utilities or 
municipalities take their entire electric energy supply from 
the Company. 


Territory: 
The entire territory served, except the San Joaquin 
Power, Humboldt and Coast Valleys Divisions, North Bay 


Division north of Santa Rosa, Shasta Division north of 
Montgomery Creek, and the territory formerly supplied by 
the Red River Lumber Company. 


Rate (A): 
Service at 2200 volts up to and including 25,000 volts. 


Demand Charge: 
First 50 kw. or less of maximum demand $75 per month 
Next 150 kw. of maximum demand..$1.50 per kw. per month 
Next 300 kw. of maximum demand.. 1.00 per kw. per month 
Next 500 kw. of maximum demand.. .75 per kw. per month 
Next 1000 kw. of maximum demand.. .60 per kw. per month 
All excess kw. of maximum demand.. .40 per kw. per month 


Energy Charge (to be added to the Demand Charge) : 

First 150 kwh. per kw. per month 7 mills per kwh. 
Next 150 kwh. per kw. per month 5 mills per kwh. 
All over 300 kwh. per kw. per month 4 mills per kwh. 
Except that for all energy furnished in excess of 8,000,000 
kwh. per month, the above energy rates shall be reduced 

by 0.5 mill per kwh. 
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Minimum Charge: 

| Applicable when the maximum demand in the current month 
or in the preceding 11 months has exceeded 25,000 kw.: 
$1.10 per month per kw. of such maximum demand. 


Rate (B): 

Service at line voltages in excess of 25,000 volts. 

The rate is the same as that set forth under Rate (A) 
above with the demand charge decreased by 15 per cent and 
the energy charge decreased by 3 per cent, and the minimum 
charge decreased by 10¢ per kw. 

Special Conditions: 

(a) Voltage: Service under Rate (A) will be supplied by 
the Company at standard voltages of 2200 volts or more up 
to and including 25,000 volts, as requested by the customer. 

Service under Rate (B) will be supplied by the Company 
at standard line voltages above 25,000 volts as available. 

(b) Demand: The maximum demand in any month will be 
the average kw. delivery of the 30 minute interval in which 
such delivery is greater than in any other 30 minute interval 
in the month, provided however, that if the load is inter- 
mittent or subject to violent fluctuations a 5 minute interval 
may be used. The maximum demand to be used in com- 
puting charges under the above rates will be the mean of 
the actual maximum so determined for the current month 
and the highest such demand occurring in the year ending 
with the current month. 

(c) Off Peak Demand: Any customer served on this 
schedule may, upon request, have his maximum demand 
measured by a type of meter which records the demand at 
all hours, in which case demands occurring between 10:30 
P.M. and 6:30 A.M. of the following day and on Sundays 
and legal holidays will be ignored in determining the de- 
mand used for computing charges. 
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(d) Power Factor: The total charge for any month as 
computed on the above rates will be decreased or increased, 
respectively, by 0.25% (0.2% if energy used in the month 
exceeded 8,000,000 kwh.) for each 1% that the average 
power factor of customer’s load in that month was greater 
or less than 85%, such average power factor to be com- 
puted (to the nearest whole per cent) from the ratio of 
lagging kilovolt-ampere-hours to kilowatt-hours consumed 
in the month, provided, however, that no power factor cor- 
rection will be made for any month when customer’s maxi- 
mum demand was less than 10% of the highest in the pre- 
ceding eleven months. 


Advice No. 28-E—Date Filed July 24, 1946—Effective Sept. 1, 1946 
—Resolution No. E-532 
Issued by A. Emory Wishon, Vice-President and General Manager 
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OPENING STATEMENT FROM COUNSEL FOR 
PACIFIC GAS AND ELECTRIC COMPANY 


[29] 

Mr. Searls: I might say on that point, that I should 
have responded to Mr. Wahrenbrock’s statement, that the 
law in a situation such as this, where the purchasing com- 
pany uses some of the energy directly to supply customers 
in the State of origin and takes some the energy out of 
the State is not clear, and we are in the position of trying 
to comply with the law, whatever it may ultimately be 
determined to be. We have filed a petition with the Cali- 
fornia Public Utilities Commission to obtain an increase 
of exactly similar to that which is requested here over 
such portions of the sales as may be subject to its juris- 
diction. We are confident, as I think everyone here is, in 
view of the Supreme Court decision in the California Elec- 
tric Power Company case, that a large portion of these 
sales are subject to the Commission’s jurisdiction. We do 
think that the matter as to resales made in California leaves 
it open to doubt as to whether the California Commission 
may have some jurisdiction, and we have followed the pru- 
dent procedure of requesting both Commissions for authori- 
zation with respect to sales under this contract, the authori- 
zation in each ease, of course, to apply to whatever sales 


may be within the respective Commission jurisdiction. 
* * & 5 * * * 


[39] 
Stanley B. Barton 
was called as a witness and, having been first duly sworn, 


was examined and testified as follows: 
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Direct Examination by Mr. Searls: 

Q. Would you state your name, Mr. Barton? 

A. Stanley B. Barton. 

Q. By whom are you employed, Mr. Barton? 

A. | Iam employed by Pacific Gas and Electric Company. 
Q. What is your position at that company? 

A. | Iam manager of the Valuation Department. 


at * a +* cd 
[48] 

Presiding Examiner: The detail appears on page 2, does 
it not, also, Mr. Barton? 

The Witness: It appears in some greater detail, yes, on 
page 2, that is correct. 

The 110 kv line is used exclusively for the purpose of 
supplying Sierra Pacific. The two 60 kv lines are used pri- 
[49] 
marily for service to Sierra, and incidentally to supply 
power to the P G and E Company Tamarack substation. The 
principal source of power for the lines is Drum Power 
House substation approximately 27 miles westerly from 

Summit. 

In addition to the two 60 kv lines energy may be received 
into the lines from Spaulding Power House No. 1. In Drum 
Power House substation through direct connection with two 
110 kv lines terminating there has the resources of prac- 
tically the entire system of generating and transmission 
facilities of Pacific Gas and Electric Company available 
for power supply to Sierra Pacific Power Company. 

The. map on page 2 shows in more detail the location of 
the P G and E Company transmission lines from Drum 
Power House substation to Summit metering station, and 
Sierra Pacific lines from the Summit to the California- 
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Nevada line. The elevation at Drum Power House is 3,200 
feet, and at Summit meter station 7,200 feet. The territory 
between is rugged, and much of it is covered with snow 
for about six months of the year. 

The single line diagram on page 3 of the exhibit indi- 
eates the connections, the oil circuit breakers, the air 
switches between Drum Power Plant substation and Sum- 
mit. It also shows the power plants indicated by name on 


the diagram in the immediate area. 
* sd * a * . a 


[66] 

Mr. Wahrenbrock: Before you go on, may I ask, what 
are the ages of these lines? 

The Witness: Line No. 50, from Drum power house to 
Spaulding power house, was constructed in about 1917. 
There have, of course, been replacements and reconstruc- 
tion since that time. 


Mr. Chanler: 1917? 

The Witness: Yes, sir. Line No. 101 running from 
Spaulding power house to Summit meter station was con- 
structed in 1939. Line No 102 from Drum power house to 
Summit meter station was constructed partially in 1924, 

[67] 
approximately two- // thirds of it in 1924, and one-third of 
it in 1939. 

That may appear rather peculiar, but lines 101 and 102 
have been sectionalized and reconnected. Part of the con- 
struction in 1939 was connected to line 102 to complete it, 
and the remainder was designated as line 101. That is the 
reason for the two dates on line 102. 

Line 155, the 110 kv line from Drum power house to 
Summit meter station, was constructed in 1949. 
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Mr. Wahrenbrock: This two-thirds of line 102 that was 
built in 1924, can you show on page 3 of Exhibit No. 2 which 
two-thirds of which line that is that was built in 1924? 

The Witness: Yes. Line No. 102 on that diagram, page 
3 of Exhibit No. 2, is the lower of the two 60 kv lines. 

* * * * * * & 


[189] 


James F. Pollard 
was called as a witness and, having been first duly sworn 
was examined and testified as follows: 
Direct Examination by Mr. Searls: 
Will vou state vour name? 
James F’. Pollard. 
By whom are you employed? 
Pacific Gas & Electric Company. 
[190] 
What is your position with that company? 


. Manager of the Commercial Department. 


* * * * * 


[193] 

Q. It is true, is it not, that this contract has been 
designated by the Federal Power Commission as Pacific 
Gas & Electric Company’s Rate FPC No. 1? 

A. Yes. I might say that the rate provided for in this 
contract was the Pacific Gas & Electric Company’s file 
schedule P-6 which was at that time applicable to electric 
service to other electric utilities for distribution and resale. 
* * * a e * sd 

[195] 

Q. I will refer vou to the next section of Exhibit No. 5, 
Mr. Pollard, and will ask vou what that section consists of? 

A. That is another contract between the same parties— 
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between Pacific Gas & Electric Company and Sierra Pacific 

Power Company, which had changed its name since the 

last contract, and covers a period of fifteen years con- 
[196] 

tinuing until November 1, 1953 as appearing // on the last 

page of the contract. 

Presiding Examiner: Does it supersede the contract you 
have just described as FPC No. 1? 

A. Yes, and it constitutes FPC No. 2. 

Mr. Chanler: I don’t believe it superseded FPC No. 1. 
I think it became effective after it expired, I am not sure. 

Mr. Searls: On page 5 of the contract, the language of 
the contract is that “This agreement shall continue in full 
force and effect until November 1, 1953 and shall supersede 
an existing agreement of like import between the parties 
hereto dated March 23, 1923.” 

The Witness: This contract was made on June 6, 1938. 

Presiding Examiner: Is it 1938? 

The Witness: Yes. 1938. 

By Mr. Searls: 

Q. Does this contract contain a provision stating that 
it is subject to changes or modifications which may be di- 
rected by the then Railroad Commission of the State of 
California in the exercise of its jurisdiction? 

A. Yes. It follows the reference to the Commission’s 
order authorizing the contract. 

Presiding Examiner: The answer is “ves”, Mr. Pollard. 

[197] 

By Mr. Searls: 

Q. Irefer you to the— 

Presiding Examiner: May I ask first whether this has 
been filed with the Federal Power Commission—this con- 
tract of June 6, 1938? 
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Mr. Searls: Yes, your Honor. Mr. Pollard has testified 
that it is designated as FPC No. 2. 

Presiding Examiner: I am sorrv, I missed it. Go ahead. 

By Mr. Searls: 

Q. I refer you to the final section of Exhibit 5 and ask 
vou what that consists of ? 

A. That is a contract between the same two parties 
which is dated March 4, 1948 and provides both for the 
construction of additional transmission capacity and the 
sale of power for a period of 15 years from its date, and 
also provides, at the option of the parties, for construction 
of additional transmission facilities during that period, if 
needed, in which case the contract will be extended for 15 
years from the date of such additional construction. 

Q. I believe, Mr. Pollard, the provision for the term 
of the contract appears in paragraph 11 on page 8? 

A. Yes. 


Q. And that provides that the first 15-year period 
[198] 


shall begin when? 

A. \After the first 110,000 volt line, which was also pro- 
vided for in the contract, is completed and put in service. 

Q. Do you know what that date was finally determined 
to be? 

A. No, I don’t know definitely. 

Q. Perhaps you could supply that? 

A. Yes. 

Q. Was this contract filed with the Federal Power 
Commission? 

A. Yes, it was. It constitutes FPC Tariff No. 3. 

Q. ‘And is this the tariff under which the Pacifie Gas 
& Electric Company is now rendering service to the Sierra 
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Pacific Power Company? 

A. Yes, sir. 

Q. Does this contract contain a clause providing that 
it is subject to such changes or modifications as the Public 
Utilities Commission of the State of California may from 
time to time direct in the exercise of its jurisdiction? 

A. Yes, it does. 


James F. Pollard 
was recalled as a witness, having been previously sworn, 
was further examined and testified as follows: 
[228] 
* e td 

Examination by Mr. Searls: 

Q. Mr. Pollard, will you describe Exhibit No. 8? 

A. Exhibit No. 8 contains copies of four of Pacific Gas 
and Electric Company’s tariff sheets, being Schedule P-6, 
which was effective September 1, 1937 and applies to electric 

[229] 
energv supplies to other electric // utilities and municipali- 
ties for distribution and resale where such utilities or 
municipalities take their electric energy entirely from the 
company. Schedule P-6 as effective July 1, 1939 is also 
applicable in like manner, and was amended as of the 
latter date under California Commission decision No. 32106. 

Schedule P-31 is the third page and it is a schedule that 
was adopted first and became effective on August 27, 1945. 
It is applicable on contract for periods of five vears to 
electric energy supplied at standard voltages of 2200 volts 
or over to other electric utilities and municipalities for 
distribution and resale where such utilities and municipali- 


7 





229 


ties take their entire electric energy supply from the com- 
pany. 

The fourth and last page is Schedule R which was estab- 
lished under the Commission’s most recent electric rate 
decision. 


James F. Pollard 
upon being recalled as a witness on direct examination, 
having been previously sworn, testified under eross-exami- 
nation as follows: 
Cross-Examination by Mr. Chanler: 


* a We 


[316] 

Q. State of Nevada amended the statute establishing 
the Colorado River Commission so as to give it power and 
authority to enter into a contract with the Bureau of 

[317] 
Reclamation for this precise purpose? 

A. T have no direct knowledge of that. I believe they 
did pass some such statute but I had no knowledge of it. 

Q. You heard of it at the time, didn’t you? 

A. I heard that they passed the statute. 

Q. You heard those rumors of pressure to use that 
power, didn’t you? 

A. That is right. 

Q. But you now state that that had nothing whatever 
to do in inducing Pacific Gas & Electric to reduce its rates 
from P-6 to P-31? 

A. That is my opinion, because, as I stated, I think we 
were satisfied that even under the statute that vou referred 
to and all this other pressure, it wasn’t practical to deliver 
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Shasta power to Nevada on account of the cost and the delay 
in time. 

Q. If it wasn’t practical in your judgment for Sierra 
to get power from anywhere else, why did you reduce your 
rate? 

A. Because we had in the meantime established P-31 
as a resale rate and we had offered it not only to customers 
under competitive conditions but to all of our resale cus- 
tomers who could qualify. 

* * * * % * = 
James F. Pollard 

was re-called as a witness, having been previously sworn, 

was examined and testified as follows: 

Re-Direct Examination by Mr. Searls: 


* * * * * 


[385] 
Q. It is a fact, is it not, Mr. Pollard, that the Bureau 


of Reclamation is required to give preference to certain 
classes of customers in making sales of power from the 
generating plants over which it has control? 

A. That isa fact. 

Q. Has the Bureau interpreted that preference require- 
ment as requiring it to give preference to municipalities, 
government agencies, over privately owned public utility 
corporations? 

A. That isa fact. 

Q. Is it a fact that Sierra Pacific Power Company, in 
endeavoring to purchase power from the United States 
Bureau of Reclamation, would have to take second place to 
any municipalities or government corporations applying for 
such power? 


A. Yes. 





[387] 

Mr. Searls: May I refresh the witness’ recollection by 
a reference to Exhibit No. 12? 

Presiding Examiner: Certainly. 

[388] 

Mr. Searls: Which is the transcript of the proceedings 
on April 15, 1948, before the Public Utilities Commission 
of the State of California? 

Mr. Chanler: What page? 

Mr. Searls: On April 15, 1948, on Page 30, Exhibit 12, 
at the top of the page, Mr. Tracy testified that 1951 was 
the earliest possible date. 

The Witness: Yes. 

By Mr. Searls: 

Q. And that even that date was dependent upon the 
Bureau obtaining appropriations? 

A. Yes. I think that is the source of the information 
that I had in my memory but I couldn’t show just where 
I got it. 

Q. In your opinion, would a transmission line from the 
Bureau of Reclamation’s Shasta Power Plant to the Sierra 
Pacific Company, supplied only from the Bureau’s plant 
at Shasta, have been a reliable source of power for Sierra 
Pacific Power Company? 

A. It certainly would not have been as reliable as the 
source’ of power from the 75-odd plants from the Pacific 
Gas and Electric Company. 

Q. Is it not a fact that under adverse water condi- 

[389] 
tions which occur occasionally in California, that // there 
could very well have been insufficient power generated at 
10 
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Shasta to have made power available for a customer such 
as Sierra Pacific Power Company? 

A. It is possible, I think, under certain very serious 
conditions. 

Q. Mr. Pollard, yesterday in response to a question 
from Mr. Chanler, you read from Exhibit 17 the opinion 
of the California Public Utilities Commission in 1952, in 
the paragraph beginning at the bottom of the page, that 
that “the Commission, in considering these special con- 
tracts, is of the opinion that an opportunity should be af- 
forded the parties to renegotiate these contracts, should 
they so determine.” 

A. Yes, sir. 

Q. Following the rendering of the opinion from which 
I have just quoted, and in response to that statement of 
the Commission and the order which it made, did the Pa- 
cific Gas and Electric Company attempt to renegotiate its 
contract with Sierra Pacific Power Company? 

A. Yes. 

Q. With what result? 

A. That Sierra Pacific said that Mr. Tracy, upon whom 
Mr. Sutherland, the general manager of Pacific Gas and 
Electric Company, and myself called to discuss the matter, 

[390] 
stated that he was one of the parties and he // didn’t so 
determine. 

Presiding Examiner: Will you read that? 

(Answer read.) 

By Mr. Searls: 

Q. What did you understand that he meant by that? 

A. That he was not willing to renegotiate. 

Presiding Examiner: Was it as brief as all that? 
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The Witness: Oh, no. We spent over half a day with 
Mr. Tracy on that occasion and discussed the matter at 
some length. He just stated that he didn’t think he was 
required by this order to renegotiate because the order 
said if the parties desire—and that meant both parties. 
That was his position. : 


é * * * 


[394] 


By Mr. Searls: 

Q. \In that letter a suggestion is made for a 15-year 
contract. Will you state why the proposal was made for a 
15-year contract? 

A. The reason for the 15-year contract was to be assured 
of sufficient revenue over a long enough period of time 
to justify the investment in the additional facilities that 
we would have to supply under the contract. 

James F. Pollard 
upon being recalled as a witness on re-direct examination, 
having been previously sworn, testified under re-cross 
examination as follows: 


* *” * * * 


Examination by the Presiding Examiner: 
* * * * Ld 


[425] 

Presiding Examiner: Yes, I want to know, because you 
have opened up a line that has been in my mind but I have 
been waiting for counsel to conclude. Who were present 
at the conference vou had in November 1952 with Mr. 
Tracy? Who besides vourself ? 

The Witness: November 1952? 

Presiding Examiner: Yes, sir. 

The Witness: That was after— 
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451 
[426] 


Presiding Examiner: Never mind when it was after. 
You stated that you had the conference in November 1952. 

The Witness: Mr. N. R. Sutherland, our general man- 
ager and vice president. 

Presiding Examiner: Youand Mr. Sutherland? 

The Witness: Yes, sir. 

Presiding Examiner: Who were present for Sierra? 

The Witness: Mr. Tracy, Mr. Barnett, Mr. Armstrong, 
and I think Mr. Devore. 

Presiding Examiner: You have testified that that con- 
ference was for the purpose of renegotiating the contract 
which is on file with Federal Power as rate schedule No. 3? 

The Witness: Yes. 

Presiding Examiner: And that it lasted a number of 
hours? 

The Witness: Yes. 

Presiding Examiner: And that it was ineffective? 

The Witness: Yes. 

* * os * * 

James F. Pollard 
having been previously sworn as a witness and having 
testified under cross-examination of Mr. Wahrenbrock, 
testified under re-direct examination as follows: 


Re-Direct Examination by Mr. Searls: 
[451] 


e * * * * 


Q. In your opinion would such a discussion during that 


period have produced any result? 
A. No, I think not. 
Q. Why do vou say that? 
13 
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The Witness: Oh, no. We spent over half a day with 
Mr. Tracy on that occasion and discussed the matter at 
some length. He just stated that he didn’t think he was 
required by this order to renegotiate because the order 
said if the parties desire—and that meant both parties. 
That was his position. 


[394] 


By Mr. Searls: 

Q. In that letter a suggestion is made for a 15-year 
contract. Will you state why the proposal was made for a 
15-year contract? 

A. The reason for the 15-year contract was to be assured 
of sufficient revenue over a long enough period of time 
to justify the investment in the additional facilities that 
we would have to supply under the contract. 

James F. Pollard 
upon being recalled as a witness on re-direct examination, 
having been previously sworn, testified under re-cross 
examination as follows: 


* * a * * 


Examination by the Presiding Examiner: 

* * we * * 
[425] 

Presiding Examiner: Yes, I want to know, because you 
have opened up a line that has been in my mind but I have 
been waiting for counsel to conclude. Who were present 
at the conference vou had in November 1952 with Mr. 
Tracy? Who besides vourself? 

The Witness: November 1952? 

Presiding Examiner: Yes, sir. 

The Witness: That was after— 

12 





451 
[426] 


Presiding Examiner: Never mind when it was after. 
You stated that you had the conference in November 1952. 

The Witness: Mr. N. R. Sutherland, our general man- 
ager and vice president. 

Presiding Examiner: You and Mr. Sutherland? 

The Witness: Yes, sir. 

Presiding Examiner: Who were present for Sierra? 

The Witness: Mr. Tracy, Mr. Barnett, Mr. Armstrong, 
and I think Mr. Devore. 

Presiding Examiner: You have testified that that con- 
ference was for the purpose of renegotiating the contract 
which is on file with Federal Power as rate schedule No. 3? 

The Witness: Yes. 

Presiding Examiner: And that it lasted a number of 
hours? 

The Witness: Yes. 

Presiding Examiner: And that it was ineffective? 

The Witness: Yes. 
oe * * * Me 

James F. Pollard 
having been previously sworn as a witness and having 
testified under cross-examination of Mr. Wahrenbrock, 
testified under re-direct examination as follows: 
* * * *« & ¥* 

Re-Direct Examination by Mr. Searls: 

[451] 

* 


Q. In your opinion would such a discussion during that 
period have produced any result? 

A. No, I think not. 

Q. Why do you say that? 
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A. At our meeting with Mr. Tracy in November he made 
it very clear to us—at least we thought he made it very 
clear to us—that he would not considered any voluntary 
renegotiation of the contract as suggested as a possibility 
by the California Commission in its decision. I might add 
that therefore we didn’t consider that there would be any- 
thing gained by any further discussions of the matter 
before filing the supplement No. 1. 


[622] 
Frank A. Tracy 
was called as a witness, having been first duly sworn, was 
examined and testified as follows: 
Direct Examination by Mr. Chanler: 
Q. What is your full name, Mr. Tracy? 
A. Frank A. Tracy. 
Q. What is your position with the Sierra Pacific Power 
Company? 
President and director of the company. 
How long have you held that office? 
Since 1942. 
How long with the company? 
Since 1940. 
Where do vou live? 


[623] 


Reno, Nevada. 

Have you lived there during this period? 

All the time, yes, sir. 

As part of your duties as president and director 
during this period, it has been your responsibility, has 
it not, to consider the supply of power which was available 
to Sierra? ! 

14 





A. It has been, yes. 
* we % we 


[626 | 

Q. If you will turn now to page 6, the next page of 
Mr. Pollard’s memorandum, to refresh your recollection— 
page 6 of the entire exhibit—did you have discussions with 
Mr. Pollard regarding the rate that you were at that time 
paying to Pacific Gas and Electric under your existing con- 
tract which is the contract of 1938? 

[627] 

A. Yes, we did. We were complaining that the rate we 
were paying at that time was too high and that we had 
considerable pressure on us in the community because of 
being accused of having high power costs that were keeping 
industry out of the area. 

Q. When you say “the community,” who do you mean? 

A. I mean the communities we serve in Northern Ne- 


vada, particularly. 
* * * sa 


[636] 
Q. The next problem would have been in 1949 and 1950? 
A. That is true. 
Q. And according to your studies it was possible that 
[637] 
the then facilities of Pacific Gas and Electric would // be 
inadequate to meet vour load as of that date, is that right? 
A. I think the 1949 peak entered into that too. 
Q. The anticipated 1949 peak? 
A. That is right. 
Q. The two problems, as to the solution of which you 
were having difficulties with Pacific Gas and Electric? 


A. That is true. 
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Mr. Chanler: Do you wish me to develop it further? 

Mr. Searls: No. 

By Mr. Chanler: 

Q. Now, turning to Exhibit 21, I ask you to look at page 
8, Exhibit 21, a letter to you dated January 23, 1947, signed 
R. 8. Calland. 

Mr. Chanler: I would like to state to counsel I have the 
original file here also which I will be glad to show you 
during the recess if that is agreeable. 

Mr. Searls: Surely. 

By Mr. Chanler: 

Q. Icall your attention to the first line “Dear Mr. Tracy: 
Reference is made to your letter dated December 17, 1946 
wherein it stated,” and so forth. Now, if you will turn to 
page i, the first letter of the exhibit is dated on this copy 
December 17, 1948, is it not? 

A. Itis. 


[638] 
Q. ‘And it refers immediately to a memorandum relating 
to a conference at your office on December 12, 1946? 
A. That is right. 


* * * * 


[671] 

Q. You said there was a great deal of agitation among 
your customers and others in Nevada to the effect that you 
should deal with the Bureau. 

You attended the hearing, did you not, before the Cali- 
fornia Public Service Commission at which this contract 
was presented for approval? 

A. Idid, ves. 

Q. One of the conditions of this contract was, was it not, 
that before it should become effective it should first be 
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approved and the parties thereto authorized to carry it 
out by the California Commission, isn’t that right? 

A. That was so stated, yes. 

Q. And you attended that hearing? 

A. Yes. 

Q. And there opposition to the contract and arguments 
in favor of still going on with the Bureau, were presented 
by a representative of Nevada, were they not? 

A. That is true. 

Q. Did you at that hearing defend this contract? 

A. I did, as a good contract, and the opposition at 
that time, as I have stated before, was respresentative 
[672] 
of organizations such as the retail merchants association 
of Reno, Chambers of Commerce of the various cities served 
by our company, city officials themselves of the major cities, 
county officials, state commission, utility commission, state 
engineers’ office, all appeared either in person or by repre- 
sentative at that hearing, and the hearing was finally 
brought to a conclusion and the Commission gave a certain 
period of time for the opposition to further study the con- 
tract, as they said they wanted to be sure that Northern 

Nevada was getting a good deal. 

Q. You say that you had presented all the arguments 
that vou could think of as to why the contract was a good 
contract? 

All of my arguments in the 1948 hearing were to that 


And your counsel’s arguments, too, is that right? 

That is true. 

And was the result of this that the opposition finally 
—the formal opposition at that time—withdrew opposition 
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to the approval of the contract? 

A. That is right. 

Q. It was withdrawn some time after the hearing, was 
it not? 

A. That is right. 

[673] 

Q. But actually there continued to be agitation on // this 
subject? 

A. The agitation did not stop at that time, but it took 
a different angle. Naturally we had our contract with Pa- 
cifie Gas and Electric Company, and from our standpoint 
we made the plain statement that we could not buy govern- 
ment power or enter into any contract for purchasing 
government power, and the angle pursued from then on, 
for some period of time, was getting individual contracts 
or promises of contracts with various cities for power for 
their own use. 

Presiding Examiner: Who was doing that? 

The Witness: The cities themselves—the city officials 
and working through the Colorado River Commission, and 
some time later in 1948 there was a meeting in Carson City 
which I believe Mr. Devore will mention that will bear out 
that statement. 

% a * 

Frank A. Tracy 
upon being recalled as a witness on direct examination, 
having been previously sworn, testified under cross-exami- 


nation as follows: 
* RE wm a = * 3 


Cross-Examination by Mr. Wahrenbrock: 
* * we * & 


[901] 
Q. And vou signed the 1948 contract with the provision 
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903 


which appears in paragraph 12 on the last page of Exhibit 

1, which by its terms subjects the agreement to such 

changes and/or modifications as the California Commission 
[902] 

may from time to time direct in the // exercise of its juris- 

diction, without legal advice as to what its jurisdiction or 

this Commission’s jurisdiction was, is that correct? 

A. As I say, the case was Pacific Gas & Electic’s case 
and I signed the contract on the legal advice that it was 
perfectly all right to sign it. 

Mr. Wahrenbrock: Iam sorry. That is not quite respon- 
sive to the question that I do desire to have a responsive 
answer to, if I can. 

Would the reporter read the question? 

(Question Read.) 

A. I think the answer is: I certainly signed the contract. 

By Mr. Wahrenbrock: 

Q. And did so without legal advice as to what the juris- 
diction of the California Commission was with respect to 
this rate? 

A. That would have to be asked the attorney. I signed 
it on the advice of an attorney. 

Q. My question is whether you had legal advice as to 
what the jurisdiction of the California Commission was? 

A. If you call the legal advice the fact that they told me 
that it wasn’t a question that I should consider I will say 
that they did give me advice. 

[903 ] 

Q. The only advice you had that has any possible rela- 
tionship to the question that I have been pressing is such 
advice as was implicit in your attorney’s recommendation 
to vou that you sign this contract, is that correct? 
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A. He advised me that the contract was in proper form 
to sign, yes, sir. 

Q. But you have no recollection now of being advised 
by him, or being advised by any of your attorneys, at that 
time—at the time you signed—as to whether this sale was 
or was not subject to the jurisdiction of the California 
Commission? 

A. | The question was not raised at the California Com- 
mission hearing. I had no— 

Mr. Wahrenbrock: Please 

The Witness: I am trying to answer the question. 

Mr. Wahrenbrock: Not whether it was raised before the 
California Commission. 

Read my question again, please. 

(Question read.) 

A. I still can’t see how I can answer yes or no on that, 
Mr. Wahrenbrock, under the circumstances. I mean the ad- 


vice that I was given and the fact that it wasn’t a point 
before the hearing. How could I answer yes or no? 


[904] 


By Mr. Wahrenbrock: 

Q. Did you believe that the California Commission had 
jurisdiction over this rate? 

A. Do you want my personal opinion, is that what you 
would like to have me answer? 

Q. Did you at that time believe that the California Com- 
mission had jurisdiction? 

A. I had every reason to believe that every contract 
before that had been approved by the California Commis- 
sion, ves, Sir. 

& e eg 
Frank A. Tracey 
having been previously sworn as a witness and having testi- 
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fied under cross-examination, testified under re-direct exaim- 
ination as follows: 

Re-Direct Examination by Mr. Chanler: 

* * * * 
[978] 

Q. Mr. Tracy, at the time that you were considering 
the January 22, 1947 proposal made by Pacific Gas and 
Electric to the effect that they would not build the extra 
line, the new line, unless they got a 15-year contract at 
existing rates with a fuel escalator clause, you were con- 
fronted during that entire period by pressure from your 
customers to get lower rates, were you not? 

A. That is right, ves, sir. 


ak * * mm cs 


George G. Devore 
upon being recalled as a witness, having been previously 
sworn, testified under cross-examination as follows: 


* ™ * * 7 * % 


Cross-Examination by Mr. Searls: 

* %* * * 
[1025] 

Q. Mr. Devore, was it not a fact that Sierra Pacific 
Power Company, in the latter part of 1947 and the early 
part of 1948, prior to the execution of the 1948 contract, 
was faced with the unescapable fact that it would have 
to commit itself to a substantial expenditure or undertaking 

[1026] 
of some kind, whatever method it used to assure itself of 
an adequate supply of power for the future? 

A. Based on the assumption that the Pacific Gas & Elec- 
tric Company would make available more capacity at the 
Donner Summit that would follow. 
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Q. ‘That was true, too, with respect to your assumption 
that the Bureau of Reclamation power would be delivered 
to Sierra Pacific at any of the locations you have men- 
tioned? 

A. That is also true. 

Q. I am not sure that the record is clear but you did 
not mean to say, did you, that Sierra Pacific could have, 
with the lines in existence in 1947, taken 70 to 80 thousand 
kilowatts of energy at Donner Summit? 

A. I don’t recall that I made that statement. 

Q. I thought the record was a little bit uncertain. At 
that time there were only the two 60 kv lines in existence, 
is that right? 

A. In 1947, that is correct. 

Q. That was true also in 1948 and most of 1949 so far 
as operation was concerned? 

A. Yes. I think it was in December or January when 
Pacific Gas & Electric completed there, and the Sierra Pa- 
cific line was completed without the substation. 

[1027] 

Q. In evaluating the possibility of obtaining // power 
from the Bureau of Reclamation you were relying upon 
the draft contract for electric service to Colorado River 
Commission of Nevada, preliminary draft dated October 
21, 1947—it begins with page 11 of Exhibit 21—were you 
not? 

A. Not in the exact form that they have it there. That 
was a preliminary draft, as I understood it. 

Q. What departures from that did vou have in mind? 

A. \At that time I didn’t study it very much but I recall 
that in reading it over there were a number of features in 
it that we would have wanted modified. 


22 





1028 


Q. Was one of those a provision that the Bureau of 
Reclamation could have some authority in the determina- 
tion of retail rates of Sierra Pacific Company? 

A. I don’t recall that that was in the contract as sub- 
mitted. 

Q. If that was in there would that have been acceptable 
to Sierra Pacific? 

A. Not desirable, I would say, depending upon the con- 
trol that they wished to exercise. 

Q. You were aware, I take it, that the draft contract 
which has just been mentioned contains a provision in clause 
16 on—it is page 24 of Exhibit 21 page 12 of the contract— 
that the Bureau of Reclamation will be excused if there was 

[1028] 
an inadequacy of water for the // generation of the electric 
power and energy contracted for in that contract? 

A. Yes. I was aware of that. 


Q. Was that provision acceptable to Sierra Pacific from 
your point of view? 

A. I don’t think there was any choice of that provision 
under the then existing conditions. 








[No Number] 


Oral Argument before the Federal Power Commission 


ae * * * % 


REPLY ARGUMENT ON BEHALF OF 
SIERRA PACIFIC POWER COMPANY 
ae a % * * 
[1455] 

Mr. Chanler: And we in doing so, Mr. Draper, relied 
on the express testimony of Mr. Beckett, their rate engineer, 
when he was testifying before the California Commission 
and promulgating this very P-31 rate. And they said to 
him, “What is the purpose of the term?” 

“One of the purposes is to give the customer the assurance 
that he will have service at this lower rate for a period of 
at least five years under a five-year contract.” 

That’s what they told us. It’s what we believed. And I’m 
quite sure the Court of Appeals for the Third Cireuit down 
here is going to tell you that’s what the law is, sir. We had 
a perfect right to rely on it, in any event. We believed it 
was what we were going to get, and I believe we will. 

Now, I have brought out the fact that a comparison be- 
tween the P-31 and the direct sale was made and was dis- 
cussed. He says these exhibits I have weren’t testified to 

[1456] 
by anybody. // Well, they do speak for themselves. They 
are Mr. Black’s notes and memoranda and rate studies. 
And if they want Mr. Sutherland’s testimony about them, 
he’s their vice president, and I believe he is still available 
if they want him to testify. I’m not responsible for this. 





[1577] 
Pacific Gas and Electric Company 


San Francisco, California. 
Revised Sheet C.R.C. No. 709-E 
Canceling Revised Sheet C.R.C. No. 662-E 
(Effective June 15, 1936) 


SCHEDULE P-6 


Resale Power 


Description of Service: 

This schedule is applicable to electric energy supplied to 
other electric utilities and to municipalities for distribution 
and resale where such utilities or municipalities take their 
entire electric energy supply from the Company. 


Territory: 

The entire territory served except Humboldt and Coast 
Valleys Divisions, North Bay Division north of Santa Rosa, 
and Shasta Division north of Montgomery Creek. 


Rate (A): 
Service at 2200 volts up to and including lines of 25,000 


volts. 


(1) Demand Charge 
First 50 kw. or less of maximum demand......$90.00 per month 
Next 150 kw. of maximum demand 1.50 per kw. 
Next 300 kw. of maximum demand 
Next 500 kw. of maximum demand 
All over 1000 kw. of maximum demand .60 per kw. 


plus 


Energy Charge (to be added to the demand 

charge) 

First 150 kwh. per kw. per month .80¢ per kwh. 
Next 170 kwh. per kw. per month 54¢ per kwh. 
All over 320 kwh. per kw. per month .45¢ per kwh. 


Rate (B): 
Service at line voltages in excess of 25,000 volts. 
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(1) The rate is the same as that set forth under (A) 
above with the demand charge decreased by 15 per cent 
and the energy charge by 3 per cent. 


Discounts : 

The above rates (A) and (B), except for the last two 
energy blocks, are subject to a special discount allowed to 
assist in developing rural territory equal to 10 per cent 
times the ratio of the purchasing companies’ kwh. sales for 
service rendered in rural (unincorporated) territory to the 
total kwh. sales. The discount to be applied for any calendar 
year will be based on the previous year’s sales of the resale 
utility. 


Special Conditions: 


(a) Optional Rate 

Service to loads of less than 50 kw. demand may, at the 
option of the consumer, be billed under Schedule P-1, or 
Schedule P-15. 


(b) Voltage 

Service under Rate (A) will be supplied by the Company 
at standard voltages of 2200 volts or more up to and includ- 
ing 25 k.v. lines at the consumers’ option. 

Service under Rate (B) will be supplied by the Company 
at its standard line voltages as available above 25 k. v. 


(¢) Demand 

The maximum demand in any month will be the average 
kilowatt delivery of the thirty minute interval in which the 
consumption of electric energy is greater than in any other 
thirty minute interval in the month. The maximum demand 
on which the demand charge and energy block will be based 
will not be less than 60 per cent of the greatest maximum 
demand occurring during the eleven preceding months. 
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Any demand occurring between the hours of 11 :00 P.M. 
and 6:00 A.M. of the following day will not be considered 
in computing the charges under this schedule. 


(d) Power Factor 

The total charge for any month as computed on the above 
rates will be decreased or increased, respectively, by 0.25% 
for each 1% that the average power factor of the customer’s 
load in that month was greater than 85% or less than 75%, 
such average power factor to be computed (to the nearest 
whole number) from the ratio of lagging kilovolt-ampere- 
hours to kilowatt-hours consumed in the month. 


Date Issued August 2, 1937. Date Effective September 1, 1937. 
Issued and approved by Paul M. Downing 
Viée-President and General Manager 
San Francisco, California 
Issued under Special Permission of the Railroad Commission of 
the State of California No. 3F0809-709-E 


[1578] 


Pacific Gas and Electric Company 
San Francisco, California. 
Revised Sheet C.R.C. No. 797-E 
Canceling Revised Sheet C.R.C. No. 709-E 
(Effective September 1. 1937) 


SCHEDULE P-6 
Resale Power 


Description of Service: 

This schedule is applicable to electric energy supplied to 
other electric utilities and to municipalities for distribution 
and resale where such utilities or municipalities take their 
entire electric energy supply from the Company. 


Territory: 
The entire territory served except the San Joaquin 
Power, Humboldt and Coast Valleys Divisions, North Bay 


27 





1578 


Division north of Santa Rosa, and Shasta Division north 
of Montgomery Creek. 


Rate A: 
Service at 2200 volts up to and including lines of 25,000 


volts. 


(1) Demand Charge: 
First 50 kw. or less of maximum demand......$90.00 per month 
Next 150 kw. of maximum demand 1.50 per kw. 
Next 300 kw. of maximum demand 1.00 per kw. 
75 per kw. 
-60 per kw. 


plus 


Energy Charge (to be added to the demand 

charge) : 

First 150 kwh. per kw. per month .80¢ per kwh. 
Next 170 kwh. per kw. per month .54¢ per kwh. 
All over 320 kwh. per kw. per month .45¢ per kwh. 


Rate (B): 
Service at line voltages in excess of 25,000 volts. 


The rate is the same as that set forth under (A) above 
with the demand charge decreased by 15 per cent and the 
energy charge decreased by 3 per cent. 


Discounts : 

The above rates (A) and (B), except for the last two 
energy blocks, are subject to a special discount allowed to 
assist in developing rural territory equal to 10 per cent 
times the ratio of the purchasing companies’ kwh. sales for 
service rendered in rural (unincorporated) territory to the 
total kwh. sales. The discount to be applied for any calendar 
year will be based on the previous year’s sales of the resale 
utility. 

Special Conditions: 
(a) Optional Rate: 
Service to loads of less than 50 kw. demand may, at the 
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option of the consumer, be billed under Schedule P-1, or 
Schedule P-15. 


b) Voltage: 

Service under Rate (A) will be supplied by the Company 
at standard voltages of 2200 volts or more up to and includ- 
ing 25 k.v. lines at the consumers’ option. 

Service under Rate (B) will be supplied by the Company 
at its standard line voltages as available above 20 k. v. 


(c) Demand: 

The maximum demand in any month will be the average 
kilowatt delivery of the thirty minute interval in which the 
consumption of electric energy is greater than in any other 
thirty minute interval in the month. The maximum demand 
on which the demand charge and energy blocks will be based 
will not be less than 60 per cent of the greatest maximum 
demand occurring during the eleven preceding months. 


Any demand occurring between the hours of 11:00 P.M. 
and 6:00 A.M. of the following day will not be considered 
in computing the charges under this schedule. 


(d) Power Factor: 

The total charge for any month as computed on the above 
rates will be decreased or increased, respectively, by 0.25% 
for each 1% that the average power factor of the customer’s 
load in that month was greater than 85% or less than 75%, 
such average power factor to be computed (to the nearest 
whole number) from the ratio of lagging kilovolt-ampere- 
hours to kilowatt-hours consumed in the month. 


Date Issued June 15, 1939. Date Effective July 1, 1939. 
C. R. C. Decision No. 32106 
Issued and approved by Paul M. Downing 
Vice-President and General Manager 
San Francisco, California 
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[1579] 
Pacific Gas and Electric Company 


San Francisco, California 
Original C.R.C. Sheet No. 1197-E 


SCHEDULE P-31 
Resale Power 
(Optional with Schedule P-6) 


Description of Service: 

This schedule is applicable, on contract for periods of 5 
years, to electric energy supplied at standard voltages of 
2200 volts or over, to other electric utilities and to munici- 
palities for distribution and resale where such utilities or 
municipalities take their entire electric energy supply from 
the Company. 


Territory: 

The, entire territory served, except the San Joaquin 
Power, Humboldt and Coast Valleys Divisions, North Bay 
Division north of Santa Rosa, Shasta Division north of 
Montgomery Creek. 


Rate (A): 
Service at 2200 volts up to and including 25,000 volts. 


Demand Charge: 
First 50 kw. or less of maximum demand $75 per month 
Next 150 kw. of maximum demand......$1.50 per kw. per month 
Next 300 kw. of maximum demand 1.00 per kw. per month 
Next 500 kw. of maximum demand .75 per kw. per month 
Next 1000 kw. of maximum demand... .60 per kw. per month 
All excess kw. of maximum demand... .40 per kw. per month 


7 mills per kwh. 
5 mills per kwh. 
4 mills per kwh. 
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Rate (B): 
Service at line voltgages in excess of 25,000 volts. 


The rate is the same as that set forth under Rate (A) 
above with the demand charge decreased by 15 per cent 
and the energy charge decreased by 3 per cent. 


Special Conditions : 

(a) Voltage: Service under Rate (A) will be supplied by 
the Company at standard voltages of 2200 volts or more up 
to and including 25,000 volts, as requested by the customer. 

Service under Rate (B) will be supplied by the Company 
at standard line voltages above 25,000 volts as available. 

(b) Demand: The maximum demand in any month will 
be the average kw. delivery of the 30 minute interval in 
which such delivery is greater than in any other 30 minute 
interval in the month, provided, however, that if the load 
is intermittent or subject to violent fluctuations a 5 minute 
interval may be used. The maximum demand to be used in 
computing charges under the above rates will be the mean 
of the actual maximum so determined for the current month 
and the highest such demand occurring in the vear ending 
with the current month. 

(c) Off Peak Demand: Any customer served on this 
schedule may, upon request, have his maximum demand 
measured by a type of meter which records the demand at 
all hours, in which case demands occurring between 10:30 
P.M. and 6:30 A.M. of the following day and on Sundays 
and legal holidays will be ignored in determining the de- 
mand used for computing charges. 

(d) Power Factor: The total charge for any month as 
computed on the above rates will be decreased or increased, 
respectively, by 0.257% for each 1% that the average power 
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factor of customer’s load in that month was greater or less 
than 85%, such average power factor to be computed (to 
the nearest whole per cent) from the ratio of lagging kilo- 
volt-ampere-hours to kilowatt-hours consumed in the month, 
provided, however, that no power factor correction will be 
made for any month when customer’s maximum demand 
was less than 10% of the highest in the preceding eleven 
months. 


Advice No. 14-E. Date Filed July 27, 1945—Effective August 27, 
1945—Decision No. 38305 
Issued by A. Emory Wishon, Vice-President and General Manager 


* oe * ae * * * 


[1904] 


* * * iad * 


PUBLIC UTILITIES COMMISSION 
STATE OF CALIFORNIA 


Mareh 25, 1953 


Federal Power Commission, 
Washington 25, D.C. 
Attention: Mr. Leon M. Fuguay, Secretary. 


Gentlemen: 

We have received the copy of your order, issued March 
13, 1953, in Docket No. E-6482, setting a hearing in the 
matter of Pacific Gas and Electric Company’s proposed rate 
to Sierra Pacific Power Company. As stated in our letter 
of February 18, the Pacific Gas and Electric Company has 
filed with this Commission an application for an order 
revising and referring its electric service contract with 
Sierra Pacific Power Company, dated March 4, 1948, and 
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directing that new rates and charges be substituted for 
these shown in the contract. 

We are enclosing herewith a copy of our Decision No. 
47832 in Application No. 32589, the application of Pacific 
Gas and Electric Company for authority to increase its 
electric rates and charges. Said decision is reported at 52 
Cal. P.U.C. 111. Mention of Pacifie’s contract with Sierra 
was made in said decision, commencing at page 40 of the 
copy fowarded herewith, under the heading “Special Resale 
Contracts”, and also in Part 3 of the order, commencing at 
page 46. 

It appears that a portion of the electric power and energy 
sold by Pacific to Sierra under the agreement originates 
in California, is ultimately delivered and used within Cali- 
fornia, and at no time crosses state boundaries. The matter 
of rates and charges applied by Pacific for the delivery of 
such intrastate power and energy is within the jurisdiction 
of this Commission. Therefore, this Commission appreciates 
your courtesy in keeping it advised of developments in 
your proceeding under Docket No. E-6482. 


Very truly yours, 


Pusuic Uriiries CoMMISsION, STATE OF CALIFORNIA 
By R. J. Pasaricu 
R. J. Pasaicnu, Secretary. 
Enclosure. 


[Docketed Mar. 30, 1953] 





[No Number] 


Extract from Transcript of Proceeding Before Public Utili- 
ties Commission of the State of California in the 
Matter of 


Pacific Gas and Electric Company 
Application No. 32589—January 7, 1952 


* * * * me 


Frank A. Tracy 


having been first duly sworn, testified as follows: 


Direct Examination by Mr. Orrick: 
7 * La * * 
[1920] 

Q. It was Truckee River Power Company? 

9. Truckee River Power Company, yes. The contract 
covered the purchase of 5,000 kilowatts of power and the 
power was delivered as of—or began to be delivered as of 
November 20th, 1923. That contract provided for the build- 
ing of a 60 KV line to deliver this power into Nevada and 
that is the line that I mentioned awhile ago as extending 
from the Spaulding plant of the PG&E Company to the 
summit where the power was metered and then taken by— 
or over Sierra Pacific Power Company’s line over the state 
line into Nevada. That contract was for a period of ten 
years with a five year renewal clause which was taken 
advantage of, so the contract did run for 15 years. 

* * * * * * 
[1924] 

Q. Did you inquire of Pacific whether it could furnish 
vou with additional power at that time? 

A. We were discussing the power question with Pacific 
from the time that we agreed upon recoppering of the lines 
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and continued power negotiations with them for a period 
of over a year. 

Q. Did they make you any offer to serve your additional 
power under different rates commencing about the first of 
January in 1947? 

A. The first proposition made by the PG&E Company 
was to build a third transmission line to get power into 
Nevada and to charge rates that were very similar to what 
we were paying under the ’38 contract at that time, but 
plus the fuel charge. The fuel escalator clause. That was 
the first offer that was made by the Company. 

Q. And did you accept that offer? 

A. No, we thought that the rate that we were paying 
at that time was too high and also that the fuel clause was 
very impractical for our Company and almost impossible 
to—actually impractical to operate in our rate system—rate 
setup. 

Q. You thought that the rates contained in their first 
offer to you in 1947 would be too high if you entered into 
the contract, is that right? 

A. That is right. 

Q. And then did you continue negotiations with Pacific? 

A. We did. 

Q. And you finally reached an agreement that resulted 
in the 1948 contract, is that correct? 

[1925] 

A. That is right. // That agreement was signed in 
March—on March 4th, 1948. 

Q. Would you state briefly the terms and conditions of 
the March 4th, 1948 contract? 

A. The contract was for a period of 15 years based on 
the fact that both the Companies went to considerable in- 
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vestment to get the additional power from the PG&E’s sys- 
tem to Nevada. It allowed for the construction of a 110 KV 
line which I mentioned awhile ago with reference to the map 
as extending from the Drum power plant of PG&E’s by Don- 
ner Summit to a point near Verdi, Nevada, but in Califor- 
nia, and near the California-Nevada line where the power 
was metered. Now, the portion of the line of that 110 KV 
that was constructed and owned by Pacific was from Drum 
to Donner Summit and the Sierra Pacifie Power Company 
built and owns the 110 KV line from Donner Summit to the 
so called California Substation. There, as I mentioned, 
before it was stepped down to 60 KV and the Company 
built the further extension from the California Substation 
to its Washoe Substation in the nature of a 60 KV line. The 
rate under this 1948 contract was similar to PG&E’s then 
P-31 rate. 


* * 





[2162] 
United States of America 
Federal Power Commission 


Before Commissioners: 
Thomas C. Buchanan, Chairman, Dale E. Doty, 
Claude L. Draper, Nelson Lee Smith and 
Harrington Wimberly 


In the Matter of 


Pacific Gas and Electric Company Docket No. E-6482 


ORDER PERMITTING SIERRA PACIFIC POWER 
COMPANY TO INTERVENE AND DENYING 
MODIFICATION OF ORDER SETTING HEARING 


Sierra Pacific Power Company (Sierra), by several peti- 
tions filed in the above-entitled proceeding, two on March 
93 and one on March 30, 1953, requested, among other 
things, that, (1) it be granted permission to intervene in 
the instant proceeding wherein the Commission, by order 
entered March 13, 1953, pursuant to Section 205(e) of the 
Federal Power Act, suspended the rate increase embodied 
in Pacific Gas and Electric Company’s Supplement No. 1 
to its Rate Schedule FPC No. 3 for service rendered to 
Sierra, and (2) the Commission modify and amend said 
order so as to reject the proposed rate increase, or if that 
be denied, to direct that the hearing set by said order be 
limited to oral argument before the full Commission solely 
as to the lawfulness of the proposed rate increase under 
Section 205 of the Act. 


The Commission finds: 
(1) The participation of the petitioners in this pro- 
ceeding mav be in the public interest. 
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(2) It is appropriate to carry out the provisions of 
Section 205 of the Act that Sierra’s petitions in 
all other respects be denied. 


The Commission orders: 

(A) Petitioners be and they hereby are permitted to 
become intervenors in the proceedings herein sub- 
ject to the rules and regulations of the Commis- 
sion, provided, however, that the participation of 
such intervenors shall be limited to matters affect- 
ing asserted rights and interests specifically set 
forth in the petition for leave to intervene, and 
provided further that the admission of such inter- 
venors shall not be construed as recognition by 
the Commission that they might be aggrieved 
because of any order or orders of the Commission 
entered in this proceeding. 


[2163] 

(B) Sierra’s petitions in all other respects be and the 
same hereby are denied, without prejudice to the 
right of Sierra to maintain its contentions as to 
the effect of the filing of Supplement No. 1 under 
Section 205(d) of the Act, and as to the Commis- 
sion’s authority in this proceeding. 


By the Commission. Commissioner Draper dissenting. 


(Signed) Leow M. Fuquay, 
Secretary 
Adopted: April 14, 1953 
Issued: April 17, 1953 
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[Title Commission and Cause omitted] 


OPENING BRIEF OF 
PACIFIC GAS AND ELECTRIC COMPANY 


Introduction 


Pacific Gas and Electric Company, herein called Pacific, 
sells power in California to Sierra Pacific Power Company, 
herein called Sierra, which resells a portion of the power to 
customers in California and transmits the balance into the 
State of Nevada for sale there. In this proceeding Pacific 
seeks authority to increase its rate to Sierra, Schedule 
F.P.C. No. 3, which has been in effect since 1948. In the test 
year 1952 Pacific received no more than a 2.60% return from 

[2237] 

Sierra and the proposed rate would increase Pacifie’s re- 
turn from Sierra to not more than 4.75%, far below the 
5.5% return stipulated to be reasonable. The proposed rate 
is substantially identical with (1) Pacific’s Schedule F.P.C. 
No. 6, Supplement No. 1 now in effect for similar service to 
another company and (2) Pacifie’s general rate tariff for re- 
sale electric service. Sierra’s sole basis for contesting the 
increase is its assertion that the present rate was e¢ranted in 
a competitive situation and therefore must remain un- 
changed for the life of its service contract with Pacific, a 
period which may be as long as 30 vears. Pacific disputes 
both Sierra’s premise and its conclusion. 


I 


Description of Service 


Pacific owns and operates an extensive electric utility sys- 
tem serving most of northern and central California. Sales 
to Sierra constitute approximately 1.4% of Pacifie’s electric 
load. Sierra owns and operates an electric utility system 

43 








2237 


serving portions of California east of the Sierra Nevada 
Mountain Range and a large part of the State of Nevada, in- 
cluding the city of Reno. Sierra generates a portion of its 
own requirements for electric power in five hydroelectric 
generating plants on the Truckee River having a total 
capacity of approximately 9,400 kilowatts. With minor ex- 
ceptions, Sierra obtains the balance of its power require- 
ments by purchase from Pacific. In 1951 Sierra purchased 
approximately 70% of its energy requirements from Pacific 
and made almost 90% of its energy sales in Nevada (Ex. 23, 
pp. 1381, 1382). 
[2238] 

The point of interconnection between the two companies 
is in California at Summit Meter Station at the crest of the 
Sierra Nevada Range west of Truckee. Pacific supplies 
power at this point over two 60,000 volt transmission lines, 
constructed in 1923 and 1938, respectively, and one 110,000 
volt line constructed in 1949. All three lines transmit power 
approximately 27 miles, from Pacifie’s Drum Power House 
Substation to Summit Meter Station. In addition, the two 
60,000 volt lines may receive energy from Pacific’s Spauld- 
ing hydroelectric plants adjacent to these lines about 18 
miles from Summit. The three Drum-Summit lines pass 
through a rugged mountainous area and reach an elevation 
in excess of 7,000 feet. Snow fall in this area is so great at 
times that portions of the 60,000 volt lines have been buried 
in snow almost to the pole tops (Ex. 2, p. 7, pictures this 
condition). | 

Deliveries of power by Pacific to Sierra are made under 
Pacifie’s electric rate schedule F.P.C. No. 3, consisting of a 
service contract effective as of January 1, 1948 pursuant to 
authorization by the Federal Power Commission and the 
California Public Utilities Commission. In addition to speci- 
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fying the conditions of service and fixing the charges there- 
for, the contract required Pacific to construct the 110,000 
volt line which was completed in 1949, to furnish additional 
capacity to Sierra. It was necessary for Sierra to install 
a substation to step the voltage on the new line down to 
60,000 volts for use on its system and the contract requires 
Pacific to compensate Sierra for the annual charges on this 
substation, up to $30,000 a year. The initial term of the 
contract was for 15 years, commencing with completion of 
the 110,00 volt line. If a further increase in capacity is 
[2239] 

required by Sierra’s load, Pacific has agreed in this contract 
to construct a second 110,000 volt line, in which event the 
term of the contract will be extended until 15 vears after 
completion of the second 110,00 volt line. 

In the period since establishment of Schedule F.P.C. No. 
3 Pacific has, with the authority of the California Public 
Utilities Commission, twice increased its general electric 
rates. The first increase effected a six percent increase in 
gross revenues, effective in April 1950. The second increase, 
effective in November 1952, was designed to increase gross 
revenues about 184%. 

On the ground that Sierra should share the burden of 


rising costs which were responsible for these general rate 


increases this proceeding was instituted on February 2, 


1953. 


II 
Pacific Is Entitled to the Requested Increase in Revenue 
to Raise the Unreasonably Low Rate of Return on 
Capital Allocated to Service to Sierra. 
A. The Return Under Both Present and Proposed Rates 
Is Far Below That Stipulated to Be Reasonable. 
Pacifie’s rate of return on capital allocated to service to 
Serra was derived by two methods. Pacific presented in 
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Exhibit 4 the method adopted by its engineers. Later in the 
course of the hearing Pacific’s engineers prepared and pre- 
sented Exhibit 19, following a method requested by the 
Commission Staff. Both methods showed that with the pro- 
posed rate increase in effect Pacific would still receive less 
than the stipulated reasonable rate of return for Pacific’s 
electric department. Neither the Staff nor Sierra made any 
presentation on this subject. 
[2240] 

Both Pacifie and the Staff use as a rate base origi- 
nal cost of electric plant in service, less recorded deprecia- 
tion reserve balance applicable thereto, plus an allowance 
for working capital. Both use 1952 as a test year based on 
actual operating results as recorded on Pacifie’s books. Ad- 
justment of such results to account for departures from 
average year conditions of temperature and precipitation 
would, in the opinion of Pacifie’s witness, have reduced the 
indicated rate of return. 

The major portion of the difference between the rates of 
return developed by the two exhibits results from difference 
in treatment of Pacifie’s three Drum-Summit transmission 
lines, representing an original investment of almost 

2,000,000, used almost exclusively for service to Sierra. 
Pacifie allocated directly to Sierra substantially all of the 
capital invested in these lines and the related operation 
and maintenance expenses. In addition, Pacifie allocated 
to Sierra on a demand basis approximately 1.4% of 
its integrated production and transmission network (ex- 
cluding from the network the three Drum-Summit lines). 
The Staff, on the other hand, merely included these facilities 
as a part of the integrated production and transmission net- 
work, approximately 1.4% of which was allocated to Sierra 
on an energy basis. A comparison of the end results of the 
two methods is presented in the following table: 
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Table I 


Comparison of Results of Pacific and Staff Methods 


Rate Base, Revenue and Return Derived for 
Service to Sierra 


Pacific ’s F.P.C. Staff 
Method Method 


$10,529,415 $8,489,633 


Present Rate: 
Revenue $ 1,228,138 $1,228,138 
$ 220,642 
2.60% 


Proposed Rate: 
Revenue $ 1,570,893 $1,570,893 
$ 330,506 $$ 403,283 
3.14% 4.759% 

The parties stipulated (T. 675)* for the purposes of this 
proceeding that the facts would support a Commission find- 
ing that 544% is a reasonable rate of return for Pacific’s 
electric department on a net investment rate base. Since the 
indicated rate of return on net investment allocated to serv- 
ice to Sierra is, under the proposed tariff, only 3.147% by 
Pacifie’s method and only 4.75% by the Staff’s method it is 
clear that the proposed tariff is reasonable from the rate 
of return standpoint. 

Comparing the revenue from Sierra at present and pro- 
posed rates with the cost of service developed by either 
method demonstrates that Sierra presently enjoys an un- 
reasonable low rate and even under the proposed rate will 
not pay the full cost of service. The amounts and per cent of 
the deficiency under each method are shown in the following 


table: 


*References thus are to pages of the transcript of the hearing on 


this matter. 
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Table IT 
Comparison of Revenue and Cost of Service for Sierra 


Pacific ’s F.P.C, Staff 
Method Method 


Cost of Service $2,296,508 $1,711,088 
Present Rate: 

$1,228,138 $1,228,138 
$1,068,370 $ 482,950 
42% 28% 

Proposed Rate: 
Revenue $1,570,893 $1,570,893 
$ 140,195 


8% 


The foregoing table shows that the proposed rate in- 
crease, amounting to $342,755 when applied to 1952 sales, 
would reduce the deficiency from 42% to 32% as computed 
by Pacific, or from 28% to 8% computed by the Staff’s 
method. The latter two percentages, it should be empha- 
sized, represent the deficiencies in gross revenue below that 
required for the stipulated reasonable 544% return. The 
actual net return to Pacific, at a 2.6% rate (Staff method) 
on 1952 sales, was 53% below the reasonable return and 
even with the proposed rates the return of 4.75% (Staff 
method) would be 14% below the reasonably allowable 
return. 

It is Pacifie’s position that the method requested by the 
Staff for deriving rate of return is erroneous in many re- 
spects, and results in a rate of return much higher than that 
properly attributable to service to Sierra. Even so, it is 
submitted that the Staff results demonstrate that the pres- 
ent rate to Sierra is unreasonably low and that the proposed 
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' rate still falls short of producing a reasonable rate of re- 
- turn. Discussion and argument with respect to the differ- 


| 


| 


ences between the two methods is therefore omitted from 
this brief but tabular comparisons of the two developments 
of rate base, cost of service and rates of return, with notes 
as to the points of difference, are presented in the Appendix 
hereto. 


B. The Proposed Rate Increase to Sierra Will Not In- 
erease the Over All Earnings of Pacific’s Electric 
Department Above the Amount Permitted as a Rea- 
sonable Return by the California Public Utilities 
Commission. 

In this proceeding the Commission is not directly con- 
cerned with the sales beyond its jurisdiction which consti- 
tute the major portion of Pacific’s electric utility business. 
However, it should be pointed out that the increase here 
proposed has actually been taken into account by the Cali- 
fornia Public Utilities Commission in fixing the general 
level of rates for purely intra-state sales. As its decision 
(Ex. 17, pp. 41, 42), issued in October 1952 shows, that Com- 
mission assumed that Pacifie’s revenue from Sierra was 
based on the rate here proposed and not on the present rate. 
The revenue which Pacific was authorized to obtain from its 
other customers was actually reduced by the amount of the 
increase which Pacific now requests from Sierra. Thus Pa- 
cifie’s electric department operations will earn, over all, no 
more than a reasonable return if this increase is authorized. 


1The Commission’s erroneous (we believe) failure to authorize the 
actual increase to Sierra immediately is discussed later in this brief. 





[2244] 
III 
The Proposed Rate Increase Will Not Be 
Unduly Discriminatory or Preferential. 


The Proposed Rate Is Substantially the Same as 
Pacifie’s Only Other Effective Electric Rate Schedule 
for Firm Service Subject to Federal Power Commis- 
sion Jurisdiction. 

The California Oregon Power Company, herein called 
Copco, and Sierra are the only customers of Pacific which 
purchase electric power on a firm basis for resale outside 
the state of California. They are also the only firm resale 
eustomers which have generating facilities of their own. 
Copco is served under Pacifie’s schedule F.P.C. No. 6, Sup- 
plement No. 1, which became effective as of November 10, 
1952 pursuant to an order of the Federal Power Commis- 
sion issued February 26, 1953 (Ex. 6). This Copco rate is 
identical with the proposed rate for Sierra in the demand 
and energy charges and in most of the conditions of service. 

Pacific supplies by far the major portion of Sierra’s 
demand and energy requirements and, in addition, stands 
by to pick up 4,000 kilowatts of the load normally carried 
by Sierra’s 9,400 kilowatts of hydroelectric generating 
capacity. Compensation for the standby service was nego- 
tiated with Sierra as a flat $30,000 annual charge, subject 
to adjustment if the actual standby requirements should 
change. 

Pacific supplies only a minor part of Copco’s power re- 
quirements and has contracted to supply not more than 
15,000 kilowatts on a firm basis. In order to assure Pacific 


2Copceo is also supplied with power for resale under Pacific’s 
schedule F.P.C. No. 7 at a different point of delivery but this sched- 
ule does not now provide for firm service. 
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[2245] 
of a reasonable load factor for this service the Copco rate 
schedule provides for a minimum charge based on a demand 
of 15,000 kilowatts at a 40% load factor. Without the mini- 
mum charge Copco would be able to take power at a very 
low load factor and pay for it under a rate designed for 
resale customers who purchase at their system load factors. 

The standby charge in the proposed Sierra rate and the 
minimum charge in the existing Copco rate serve a similar 
purpose: to adapt the rate to the fact that each of these 
companies has generating facilities of its own and may 
purchase increments of power at load factors for which the 
demand and energy rates were not designed. The demand 
and energy charges, however, are basie to both contracts 
and should be identical, as Pacifie proposes, since they will 
normally be the basis of the charges for power actually sold. 


B. The Proposed Rate Is Substantially the Same as 
Pacifie’s Regular Tariff for Intra-State Resale Cus- 
tomers. 


Pacific serves six resale customers (T. 408) on its Sched- 
ule R (Ex. 8, p. 4) which was placed in effect November 10, 
1952, for service to intra-state resale customers by authority 
of the California Public Utilities Commission. Schedule 
R is applicable for service to all resale customers which 
purchase their entire power requirements from Pacific. The 
rate proposed for Sierra is simply Schedule R with the ad- 
dition of a standby charge of $30,000 for the reasons de- 
seribed above. The demand, energy, and minimum charges 
and the discounts in the proposed Sierra rate are identical 
with those in Schedule R. 
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C. The Differences Between the Proposed Rate and the 
Charges Under Special Contracts with Pacifie’s Other 
Resale Customers Are Justifiable and Reasonable. 
The balance of Pacifie’s resale customers consists of 12 
municipalities, one utility district and one cooperative 
served under special contracts (T. 547-554).3 
Nine of these customers, including the cities of Alameda, 
Biggs, Gridley, Lodi, Palo Alto, Roseville and Santa Clara, 
the Plumas-Sierra Electric Cooperative and Sacramento 
Municipal Utility District are served under contracts which 
contain rates substantially the same as the present rate to 
Sierra. However, no standby charge is required since none 
of these customers has generating facilities of its own. 
These special contracts do not contain what is known as 
the “ratchet clause” which provides that the demand charges 
shall be based on the average between the current month’s 
demand and the highest demand during the 12 months 
ended with the current month. The elimination of the 
“ratchet clause” has the effect of reducing slightly the total 
charges for power to these customers. All of these nine 
customers, with the exception of the cooperative, are within 
the so-called “wheeling area” shown on the map in Exhibit 
25. Pacific has agreed with the Bureau of Reclamation to 
wheel power supplied by the Bureau from its Shasta and 
Keswick plants to preference customers within the “wheel- 
ing area.” Preference customers include municipalities and 
public districts but not privately owned public utilities such 
as Sierra. 


The City and County of San Francisco and Turlock Irrigation 
District are eliminated from consideration since they involve sales 
of small amounts of power to supplement in an irregular manner the 
hydroelectric generation of these two customers. 
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The three cities of Healdsburg, Ukiah, and Lompoc, all 
of which are outside the “wheeling area,” are served under 
contracts similar to the preceding group of nine customers, 
but with charges at a slightly higher level. 

The City of Redding, which is adjacent to the Bureau of 
Reclamation’s Shasta and Keswick hydro plants, is in a 
class by itself since it receives a special discount of 10% 
under the charges for the group of nine customers first 
mentioned. Otherwise its contract is similar to those of the 
other municipalities. 

The proposed rate for Sierra will be substantially higher 
than the rate to any of the 13 customers just described. The 
difference in rate levels reflects the unreasonably low rates 
in the special contracts. Pacific is endeavoring to eliminate 
or reduce the difference by raising the special contract 
rates. As appears from Exhibit 17 (pp. 40-42), the decision 
of the California Public Utilities Commission on Pacifie’s 
application for a general rate increase, Pacific requested au- 
thority to increase the charges under all of these special con- 
tracts except that with the City of Redding. The California 
Commission held, in effect, that Pacific was entitled to re- 
ceive revenue at Schedule R rates (equivalent to the pro- 
posed Sierra rate) from these customers and in fixing Pa- 
cifie’s general rates actually assumed that such revenue was 
received. However, for reasons which will be discussed later 
in this brief, the Commission refused authority to increase 
the special contract rates but directed Pacific to attempt to 
obtain such increase by negotiation with the customers. 
Pacific is endeavoring to negotiate such increases but thus 
far has been unsuccessful. All of these contracts except one 
will have expired by the end of 1955 and the one exception 
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will expire in 1956, so the possible loss of revenue from 
these special contracts in the event that they run their 
course without a change in rates is relatively limited as 
compared with the Sierra contract which will run at least 
until 1964 and possibly until 1979. 


D. The Proposed Rate to Sierra Is Substantially Pacifie’s 
Standard Resale Rate Which Should Be Applied to All 
Resale Customers. | 

To'sum up the foregoing, the rate proposed for Sierra is, 
in essence, identical with Pacific’s tariff for all resale cus- 
tomers not under special contract and has been recognized 
by the California Commission as an appropriate rate for 

Sierra and all of the special contract resale customers. 

Sierra has virtually conceded that the rate of return which 

Pacific will receive under the proposed increase is reason- 

able and has not disputed the reasonableness of the general 

resale schedule.* The sole contention made by Sierra, as we 
understand it, is that the present rate is embodied in a con- 
tract having a term which may extend for a total period of 

30 years and that the present rate must remain unchanged 

for the entire period. The following section of this brief will 

deal with this issue. 
IV 
Pacifie’s Contract to Serve Sierra Will Be Just and 

Reasonable with the Proposed Rate Increase in Effect 

It is a fundamental principle of law that a contract for 
public utility service is subject to change in all its aspects 


4The California Commission, in fixing Schedule R, noted that a 
cost of service study, made for Pacific, ‘‘shows that [Pacifie’s] pro- 
posed iresale revenues are roughly 35% below the indicated 1952 
cost of rendering the service.”’ 
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by a regulatory body having jurisdiction. Union Dry Goods 
Co. v. Georgia P.S. Corp., 248 U.S. 372. Indeed, where such 
a contract becomes unduly discriminatory or preferential, 
as is the case here, it is the duty of the public utility to 
eliminate the discrimination or preference. Pennsylvania 
W. & P. Co. v. Consolidated G. E. L. & P. Co., 184 F.2d 582, 
567, cert. den. 340 U.S. 907. No agreement or representation 
by a public utility or its customers can cireumscribe the 
Commission’s authority in this respect. 

Sjerra’s contention, however, is squarely opposed to these 
principles. Sierra claims, in effect, that this Commission 
may not authorize Pacific to increase its rate to Sierra for 
the entire period of its service contract, which may extend 
over thirty years. This claimed extreme limitation on the 
rate determining powers of this Commission is based on 
Sierra’s assertion that Pacific agreed or represented that 
the rate was fixed for the contract term. Pacific made no 
such agreement or representation, nor could it do so legally. 
If Sierra’s contention were correct then a public utility 
could grant a preferential rate to any customer by simply 
including in its service contract a provision that it would 
not inerease the rate for the contract term. But the service 
contract with Sierra contains no such provision and it is 
certain that the prohibitions of Section 205(b) of the Fed- 
eral Power Act cannot be so easily avoided. That section in 
categorical terms provides that “No public utility shall, 
with respect to any transmission or sale subject to the juris- 
diction of the Commission (1) make or grant any undue 
preference or advantage to any person. * * *” 

[2250] 

The Federal Power Act, in Sections 205( a), 205(e) and 

206(a), clearly requires the Commission to judge each rate 
55 





2250 


solely according to the standard of whether it is “just and 
reasonable.” No other rate is lawful. 

The preceding portion of this brief has reviewed the evi- 
dence which established the reasonableness of the proposed 
charges. The only question which can remain is whether the 
proposed schedule, considering the charges and the service 
contract as a whole, meets the “just and reasonable” test. 
We do not understand that Sierra requests or desires any 
change in the terms of the service contract, nor that Sierra 
claims that any of those terms are unreasonable. It appears 
to be|the position of Sierra, however, that taking the con- 
tract together with the proposed charges it is unreasonable 
to grant Pacifie’s requested rate increase. 

The evidence showed that Sierra entered into the present 
contract to secure an adequate and reliable source of power 
for a long period of time. Sierra had the guarantee of the 
Federal Power Act that Pacifie’s rate for the service under 
that contract would be just and reasonable. Not satisfied with 
this, however, Sierra claims that it should also be guaranteed 
against any increase in rate. Pacific did not agree to serve 
Sierra on any such basis and the law does not grant Sierra 
any such immunity from increases in cost. If Pacific received 
an unreasonably high rate of return, Sierra would have been 
entitled to demand and obtain from this Commission a reduc- 
tion in the rate. Conversely, if Pacifie’s rate of return be- 
comes, as has been shown here, unreasonably low then Paci- 
fic is entitled to an increase in the rate. Neither company is 

[2251] 
entitled to take advantage of the other by reason of the fact 
that the present rate is incorporated in a service contract. 

The remainder of this brief will outline the history of 
service to Sierra, show that Pacific did not agree or repre- 
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sent that its rate could not be increased and show that when 
all circumstances are considered the proposed increase is 
just and reasonable to both Sierra and Pacific. 


A. Qutline of Dealings Between Pacific and Sierra. 

The service areas of Sierra and Pacific are separated by 
the Sierra-Nevada Mountains, for the most part rugged and 
uninhabited territory. The first connection between them 
was made in 1923 under a contract® which required Pacific 
to extend a 60,000 volt transmission line eastward and 
Sierra to extend westward to a connection at the summit 
of the mountain range. Service under this contract was to 
be rendered at the rate of Pacifie’s Schedule P-6, a tariff 
filed with the California Commission generally applicable to 
resale service. The contract was for ten years with an 
option, which was exercised, for an additional five years. 

Approximately at the end of the fifteen years, in 1938, the 
companies made a new fifteen year agreement® which pro- 
vided for construction of a second 60,000 volt transmission 
line for service to Sierra at the same point of delivery at 
Summit. The new contract contained a special rate’ which 
had a higher demand charge and a lower energy charge 

[2252] 
than Schedule P-6. In addition a standby charge of $30,000 
per year was required, in recognition of the fact that Pacific 
was, in effect, standing by for 4,000 kilowatts out of Sierra’s 
9,400 kilowatts of hydroelectric generating capacity. 


SLater designated Pacific’s Schedule F.P.C. No. 1 (Ex. 5, Second 
contract). 


Later designated Pacific’s Schedule F.P.C. No. 2 (Ex. 5, Third 
contract). 


7Except for the period prior to July 1, 1939, during which 
Pacifie’s then effective Schedule P-6 was the basis of charges. 
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In 1946 Pacific and Sierra discussed the need for addi- 
tional capacity to serve Sierra’s expanding load require- 
ments. An agreement was reached at the end of the year 
to replace the conductors on the two 60,000 volt transmis- 
sion lines with larger ones for this purpose. No change was 
made in the service contract at this time. 

It was recognized that further measures would have to 
be taken if Sierra’s peak loads in 1949 and thereafter were 
to be met. Sierra had already looked into various alterna- 
tives for additional power. These included construction of a 
steam plant at Reno, establishing a connection with Boulder 
Dam, Federal development at Lake Tahoe, Federal power 
from a Boulder-Bonneville tie line and development of 
some small projects by the Bureau of Reclamation. How- 
ever, in December 1946 Sierra urged Pacific to make a pro- 
posal for construction of a third transmission line. Pacific 
responded in January 1947 with an offer to construct such 
a line'to be operated at 110,000 volts, on condition that a new 
fifteen year contract be entered into at the same special rate 
then in effect under the 1938 contract with the addition of 
a fuel escalator clause. Considerable discussion followed as 
to whether the new line should be constructed for 60,000 
volts or 110,000 volts. Pacific estimated that its cost of serv- 
ice would be some $63,000 a year less at the higher voltage 
and that this voltage also offered engineering advantages 
over the long run. Sierra on the other hand operated its 
main transmission system at 60,000 volts and would have 

[2253] 
needed a stepdown substation to take delivery at the higher 
voltage. 

While these possibilities were being reviewed Sierra took 
under consideration a proposal to obtain power from the 
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Bureau of Reclamation’s Shasta Power Plant. Considera- 
tion of this possibility had been dropped earlier because 
of the long transmission line required and the Bureau’s 
policy of giving priority to municipalities and public 
agencies in the sale of its power. The new proposal contem- 
plated that an agency of the Nevada State Government, the 
Colorado River Commission, would contract directly with 
the Bureau for 90,000 kilowatts and then allot some of this 
power for delivery directly to Sierra-Pacific. The proposal 
could not meet Sierra’s requirements because the Bureau 
had no transmission line and no appropriation to build one. 
The Bureau’s most optimistic hope was that Congress might 
make an appropriation and that a single circuit line could 
be completed by 1951. This clearly would have been too 
late and too little. It would have been too late to meet 
power loads in 1949 and 1950 and it would have been too 
little because Sierra could not depend for a large portion 
of its requirements on a single circuit line supplied by one 
hydroelectric source 200 miles distant. Nevertheless, Sierra 
was under considerable public pressure to obtain so-called 
“cheap” government power and early in October 1947 it 
asked Pacific if it could not make a concession in the offered 
rate. Pacific declined initially but three weeks later at a 
meeting in Reno offered Sierra its P-31 rate plus the same 
$30,000 per year standby charge which was then in effect. 
The P-31 rate was a filed tariff of Pacific instituted in 1945 
and generally available to resale customers purchasing all 
[2254] 
of their requirements from Pacific under five vear contracts. 
Operation of the new transmission line at 110,000 volts was 
agreed upon with Pacific paying carrying and operating 
charges on Sierra’s stepdown substation up to $30,000 a 
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year. Final details of the contract were worked out and it 
was signed on March 4, 1948. 

At a hearing before the California Public Utilities Com- 
mission* on April 15, 1948, Sierra justified the new contract 
on three principal grounds: 

(1); There was no other source of additional power avail- 
able to Sierra by which it could meet its eustomer’s require- 
ments in 1949; 

(2) No other source of power would have the reliability 
that could be obtained from Pacific. (Bureau power in par- 
ticular required a standby source “to assure anywheres 
near reasonable service” (Ex. 12, p. 28)); and 

(3) No other source of power would be as economical 
since to the lower Bureau rate a charge for standby service 
from some other source would have to be added and this 
would make the cost “prohibitive” (Ex. 12, p. 31). 

The California Commission approved the contract saying: 
“Reference was made to the possibilities of securing power 
from other sources. However, the record clearly shows that 
none of these other sources could be developed or could 
be obtained before 1951 at the very earliest and further 
that development by that time was uncertain. Contrasted 
with this it was shown that the present resources of the 
Sierra Pacific Power Company would supply the load growth 
in its area until 1949, and that it was imperative that addi- 
tional power be secured before the close of that vear or 

[2255] 
Sierra would be unable to fulfill its public utility obliga- 
tions.” (Ex. 13, p. 4). 

Subsequently the contract was filed with the Federal 

Power Commission and made effective retroactively to 


8Transcript of this hearing constitutes Ex. 12. 
6 
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January 1, 1948 in accordance with its terms, under the 
designation Schedule F.P.C. No. 3. 

Approximately a year later, in October 1949 Pacific 
applied to the California Public Utilities Commission for 
authority to increase its rates by 6%. Later, in the course 
of the hearing on that application Pacific requested that 
Sierra be added to the list of special contract customers to 
be exempt from the proposed increase. The six percent 
increase subject to the requested exemptions, was granted in 
April 1950. In July 1951, when this increase proved insuffi- 
cient in the face of post-Korean inflation, Pacific requested 
a further increase of approximately 1842% in its electric 
rates. Sierra opposed the application of such an increase 
to it, appeared in the proceeding as a protestant, presented 
testimony in support of its views, and argued against any 
interim increase. In October 1952, the California Commis- 
sion authorized substantially the rate increase requested by 
Pacific but stated that the rates for Sierra and other resale 
customers receiving service under special contracts would 
not be increased pending an opportunity for renegotiation 
of the contracts. Sierra has refused to negotiate with respect 
to an increase and Pacific has made a new application to 
the California Commission for authority to increase the 
rate to Sierra, so far as it lies within that Commission’s 
jurisdiction. 


[2256 ] 
B. Pacific Did Not Agree to Any Limitation on Its Right 
to Obtain an Increase in Rates. 


The Agreement of the Parties Is to Be Determined 
from the Service Contract Itself. 
As the foregoing outline indicates, the present service 
contract was the fruit of a long period of discussion and 
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negotiation involving consideration and balancing of a num- 
ber of factors by each of the contracting parties. The result- 
ing service contract was clearly intended to constitute a 
final expression of the terms of their agreement. It is 
familiar law that “If the parties have integrated their 
agreement into a single written memorial, all prior nego- 
tiations and agreements in regard to the same matter are 
excluded from consideration whether they were oral or 
written.” 3 Williston on Contracts, Rev. Ed. 1817 (See. 
632). Although this principle is commonly given effect 
under the label of the parol evidence rule, it is recognized 
that it is a rule of substantive law “because it deals with 
the question where and in what sources and materials are 
to be found the terms of a jural act.” 9 Wigmore on Evi- 
dence, 3d Ed. 77 (Sec. 2425). 

Looking at the service contract by itself in accordance 
with this rule, it is impossible to find any promise, repre- 
sentation or commitment by Pacific with respect to the 
permanency of the rate. Both parties were public utili- 
ties familiar with laws regulating rates and are presumed 
to have contracted with full knowledge that the terms of 
their agreement may be changed by a regulatory commission 
acting in the exercise of its jurisdiction. No limitation or 
qualification with respect to the exercise of such jurisdic- 
tion was incorporated in the contract, and, of course, no 
attempt to do so could have been effective. The contract 

[2257] 
contained a standard provision required by the California 
Public Utility Commission stating that “this agreement shall 
at all times be subject to such changes and/or modifications 
as said Commission may from time to time direct in the 
exercise of its jurisdiction” (Ex. 1, last page). This pro- 
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vision merely stated what the law would hold in any event. 
Undoubtedly, the California Commission required its inser- 
tion in service contracts to place customers on notice of 
the Commission’s authority. The Federal Power Commis- 
sion, of course, has similar authority within its jurisdiction 
and no written provision to that effect is necessary. 

It is self evident that the Federal Power Commission 
could not be bound by any matters outside of the schedule 
submitted to it. In making effective this service contract 
as Pacific's Schedule F.P.C. No. 3 the Commission had be- 
fore it only the contract itself and information submitted 
in compliance with the Commission rules, such as estimated 
sales and revenues.? This Commission must have assumed 
then, as it should now, that this schedule was subject to 
change in the same manner as any other tariff subject to 
its jurisdiction. 


2. The Prior Negotiations Between the Parties Confirm 
That the Rate Is Subject to Increase. 

Much evidence was introduced in this proceeding relating 
to negotiations between the parties prior to execution of 
the service contract, including letters exchanged between 
the companies and also memoranda for intra-company pur- 
poses which were not seen by the other party to the trans- 

[2258] 
action until the hearing in this case some five or six years 
later. Most of this evidence was received over the objection 
of Pacific on the ground that it was not material or relevant 
to any issue in the proceeding, since the agreement was em- 


°The record is silent as to the proceedings on authorization of 
Schedule F.P.C. No. 3 and it may be presumed, as is the fact, that 
nothing material to the present issue was then presented to the 
Commission. “9 
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bodied in the service contract and neither party would be 
bound by prior statements or commitments. However, in all 
this evidence there is not one word of agreement, represen- 
tation or discussion to indicate that either Pacific or Sierra 
understood or intended that the service contract being 
negotiated would be different from any other public utility 
service contract subject to change by regulatory authority. 
If, as Sierra contends, such a significant departure from the 
usual rules of law applicable to a public utility service con- 
tract was intended it is indeed surprising that not one word 
on the subject was expressed by either party. It is also 
noteworthy that even in the oral discussions between the 
two companies, Mr. Tracy could not find one statement on 
this subject to mention in his testimony in this proceeding. 


3. The Testimony and Statements on Behalf of Sierra 
in Proceedings Before the California Commission to 
Secure Authorization of the Service Contract Confirm 
That the Present Rate Is Subject to Increase When 
the Return Therefrom Is Not Fair and Reasonable. 

After the execution of the contract, the California Public 

Utility Commission held a hearing in San Francisco on 

April 15, 1948 to determine whether it should authorize the 

carrying out of the contract terms. Mr. Tracy, the president, 

and Mr. Devore, an engineer of Sierra, testified in that 

proceeding as they did in the present matter. In 1948, how- 

ever, neither Mr. Tracy nor Mr. Devore nor their counsel 

indicated in any way that they regarded or intended that 
[2259] 

this service contract should not be subject to change as is 

any other public utility service contract. 

In the course of that proceeding Mr. Tracy was asked by 
his counsel, Mr. Dahlquist : “What is your view of the neces- 
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sity for a 15-year contract, Mr. Tracy?” If Mr. Tracy had 
any idea that the rate was to be fixed for the term of the 
contract it would be expected that he would have so stated 
in answering this question. Instead, however, he answered: 
“When load conditions are such that you have to 
have additional capacity it might be that that addi- 
tional capacity could be arranged to carry you over for 
a short period—hbe sufficient to carry you over for a 
short period, but in case where you have to go to a 
relatively large investment it is only fair and buisness 
—proper business that the Company you are negoti- 
ating with gets a proper return on the investment for 
that period. That is the basis upon which we would 
operate ourselves, we would not expect anybody to go 
to a large investment which is necessary in order to 
give the Company capacity they need for any shorter 
period than that.” (Ex. 12, p. 26) 


At that time Mr. Tracy evidently believed that the term 
of the contract was fixed for the purpose of affording 
Pacific an opportunity to obtain a proper return on its large 
snvestment to serve Sierra. He even expanded upon what he 
meant by “proper return” when he said that this was the 
basis upon which he would operate his own company. His 
standards for Sierra were shown in the following testimony 
given in the course of cross examination by Mr. DuVal, in 
January 1952, before the California Commission upon 
Pacifie’s request for a general rate increase: 

“Q. As an operator of a—as the President of the 

Sierra Pacific Power Company and as the head—as the 
[2260] 

Operating Head of that Company and having a rather 

long experience in the public utility business, would 

you agree with the statement that a public utility 
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should be entitled to charge rates which will accord it 
a fair and reasonable return on its investment? 

A. I think that isa fact. 
_Q. And if it is necessary to increase existing rates 
to accord such a return would you think that that was 
a proper action for a utility to take? 

A. That is the proper way to get a proper return, 
yes, sir.” (Ex. 23, p. 1411) 


C. The Use of the P-31 Rate as the Basis for the Present 
Charges to Sierra Did Not Obligate Pacific to Maintain 
That Rate for the Contract Term. 

As has been stated before, the present rate is based upon 
a standard filed tariff of Pacific, known as Schedule P-31 
(Ex. 20), of general application to resale customers in 1947 
and 1948 when the Sierra service contract was negotiated 
and executed. 

In the P-31 rate, adopted in 1945, Pacific offered what 
amounted to a 10% reduction from Pacific’s then existing 
P-6 Schedule for resale service, provided that the customer 
would sign a five year contract. There is no question that 
this schedule was adopted to meet competition from the 
United States Bureau of Reclamation for the business of 
municipal resale customers. The Company believed that it 
was desirable to offer the lower rate rather than lose the 
business of these municipalities entirely. 

It should be noted that although this rate was set up 
to meet a competitive situation it was made available to 
all resale customers without regard to their access to 
individual competitive power sources, in order, as the Cali- 

[2261] 

fornia Commission said, “to generally preserve the uni- 

formity of [Pacifie’s] resale rate classification, even where 

competition is not as imminent as in the northern Sacra- 
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mento Valley portion of Pacifie’s system, where Shasta 
generated power can most readily be supplied.” (Ex. 9, p. 
349). The agreement on the P-31 rate for Sierra therefore 
does not imply that Pacific regarded competition for Sierra’s 
business as a factor in the situation. 

It should also be noted that Sierra has had the benefit of 
the P-31 rate unchanged for more than the five year period 
of the service contract required by that tariff. This is the 
longest period which Sierra could claim should be governed 
by any special requirements of the P-31 schedule. Since 
Sierra’s service contract runs for a minimum of fifteen years 
for reasons which, as Mr. Tracy testified, were not related 
to this particular schedule, whatever purpose the five year 
contract of the P-31 rate was intended to serve has no 
application to any period beyond the first five years of the 
Sierra service contract. 

Although the foregoing would eliminate at the outset any 
need to explore the basic principles behind Schedule P-31 
as a competitive rate, we cannot leave unchallenged the 
serious errors which have led to Sierra’s contention that 
a competitive rate must remain unchanged. 


1. In Placing the P-31 Rate in Effect Pacific Did Not 
Intend That Its Stockholders Should Suffer Any Redue- 
tion in Return. 


When the P-31 tariff was originally filed with the Cali- 
fornia Commission it ordered an investigation to deter- 
mine whether the rate reduction was “unjustified because 
of the possible burden it might place upon other customers.” 

[2262] 
(Ex. 9, p. 348). In the course of this proceeding Mr. B. B. 
Beckett, then Pacific’s rate engineer, testified as to the 
theory involved in the offer of a competitive rate. He em- 
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phasized that a comparison must be made between the costs 
that could be saved if the customer were lost and the reve- 
nue that would be received if the business were retained by 
the grant of the lower rate. If the revenue is greater than 
the costs that would otherwise have been saved, it is to the 
advantage of the Company and its customers to grant the 
lower rate. 

Mr. Beckett pointed out, however, that the immediate 
effect of the lower rate is simply a reduction in return to 
the utility. Yet the utility is entitled to a full return on all 
capital devoted to public service. On the next occasion 
for a review of its rates in general, the total revenue will 
be made to approximate that required for the full reasonable 
return. Although other customers then must take up the 
“slack” resulting from the competitive rate reduction never- 
theless the “slack” is not as great as it would have been if 
the business were lost. 

Putting the matter in another way, the utility does not 
intend to sacrifice the reasonable return to which it is 
entitled when it offers a competitive rate reduction. Tem- 
porarily, the utility will suffer some loss but subsequent 
rate adjustments will restore its return at less cost to its 
other customers than if it had lost the business. 

All this is based on the premise that the competitive rate 
produces enough revenue to exceed the costs that otherwise 
would have been saved. If, through bad judgment, changes 
in cost, or for other reasons the revenue should not be suffi- 
cient for that purpose then there is no advantage in retain- 

[2263] 
ing the business and either the utility or its customers must 
stand a loss that might have been avoided. The California 
Commission took the view that the risk of any loss of this 
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character resulting from the competitive rate must fall on 
the utility. The Commission said, in its opinion authorizing 
the P-31 tariff (Ex. 10, p. 349) : 
“* * * the loss, if any, incurred by a utility offering 
a competitive reduced rate, must be borne by the utility 
itself and will not be permitted to burden its other 
customers.” 


It is evident from the foregoing, from the Commission’s 
statement of the purpose of the proceeding, from Mr. Beck- 
ett’s testimony, and from the general economics of the situa- 
tion that the Commission was concerned with and speaking 
only of the problem of whether the utility itself or its other 
customers should bear the impact of any loss caused by 
failure of the competitive rate to cover the costs that other- 
wise would have been saved—the so-called out-of-pocket 
costs. Pacific has never understood or agreed that by the 
foregoing statement the California Commission intended 
that the P-31 rate should thereby be exempted from any 
increase. The Commission itself has confirmed that view. 
Twice it has increased the P-31 rate and authorized applica- 
tion of the increases to customers holding five year service 
eontracts. The first was in 1950 when the six per cent gen- 
eral increase was granted. The second was in 1952 when 
the Commission directed that Schedule R, the basis of the 
rate proposed here, should replace Schedule P-31. 

Taking the P-31 tariff by itself, then, its use in the Sierra 
service contract is no impediment to a rate increase to 
Sierra. 


[2264 ] 
9. Sierra Is Not Entitled to Have Pacific’s Stockholders 
Underwrite Losses Arising from Service to Sierra. 


We believe that the California Commission was clearly 
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in error when it applied a different rule to the Sierra con- 
tract, After determining, in effect, that an increase to the 
Schedule R level would be reasonable for Sierra and 
charging Pacific with revenue from Sierra as though such an 
inerease had been authorized, the Commission declined to 
make the increase effective immediately. Instead it au- 
thorized Pacific to obtain the increase by renegotiation. 
Pacific attempted such renegotiation with Sierra but met 
with flat rejection. The Commission endeavored to justify 
its refusal to order an increase to Sierra and other special 
contract resale customers on the ground that Pacific entered 
into the contracts “with the clear understanding that its 
stockholders must bear any burden which [Pacific] might 
sustain as a result of operation of any such contracts” 
(Ex. 17, p. 42). This evidenced a complete misunderstanding 
as to the purpose of a competitive rate reduction and it is 
not a conclusion which the Federal Power Commission 
should accept. Pacific has challenged this result by insti- 
tuting a new proceeding before the California Commission 
to obtain a just and reasonable rate for service to Sierra, so 
far as it lies within the Commission’s jurisdiction. (See Ex. 
22, pp. 3 and 4) : 

It is not surprising, however, that Sierra has accepted the 
California Commission’s reasoning on this point. It may 
fairly be said that Sierra’s entire case rests on its assump- 
tion that Pacific’s stockholders are required to bear any 
burden which results from agreeing to the P-31 rate for 
Sierra in 1948. Unfortunately for Sierra, this argument 
proves too much. This would mean that whatever increase 
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in costs was experienced by Pacific, there would be no 
possibility of increasing the rate even to cover bare out-of- 
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pocket expenses. Realizing the unreasonableness of this 
position, Mr. Tracy stated that it was his understanding 
that the rate could be increased if “the public interests are 
involved.” By this he understood that as long as the situ- 
ation did not involve rate payers the public interest was not 
involved (T. 954). Of course, if Pacific had agreed that its 
stockholders would bear the loss, the rate payers would 
never be involved unless, perhaps, the Company were on 
the verge of bankruptcy and its service might be impaired. 

Some of the statements of counsel for Sierra would indi- 
cate that it is their view that the stockholder is expected to 
bear the burden only to the point where out-of-pocket or 
incremental costs are covered and that if revenues fall 
below that point, a rate increase might be warranted. The 
preceding analysis shows that exactly the opposite was 
intended. Where a competitive situation actually exists, the 
lower rate is offered for the benefit of the business as a 
whole and the stockholder does not expect any reduction in 
return over the long run. The other consumers are expected 
to benefit by comparison with the costs which would be im- 
posed upon them if the business were lost. It is when the 
revenues fall below the out-of-pocket costs that the stock- 
holder is required to bear the burden, presumably as a 
penalty for bad judgment on the part of management in 
retaining the business. The requirement that the stock- 
holder bear the burden in such eases is not intended to have 
anything to do with the utility’s obligation to continue the 
low rate. It is actually made as an incentive to the utility 
to drop the business entirely if it is not possible to raise 

[2266] 
the rate and keep the business where it does not return out- 
of-pocket costs. It deals solely with the distribution of loss 
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between the stockholders and the other customers. It should 
not be understood or applied as having anything to do with 
the relation between the utility and the customer receiving 
the low rate. 


3. Pacific Would Not Be Justified in Accepting an Unrea- 
sonably Low Rate of Return to Obtain New Business 
from Sierra. 


The purpose of offering the P-31 rate to municipalities 
was to avoid some of the expense incident to having idle 
facilities if the business were lost. No purpose is served by 
offering a rate which covers only out-of-pocket costs to 
obtain new business. The P-31 rate cannot be restricted to 
this function when it is offered to obtain new business. This 
distinction should not be lost sight of. The reasons for 
offering a competitively reduced rate to retain business do 
not apply to obtaining additional business, particularly 
where a substantial investment must be made to secure that 
business. If the additional business is not obtained there is 
no problem of being left with idle investment because the 
investment will not be made. The additional investment must 
justify itself by producing a reasonable return in the long 
run or else there is no point in taking on the additional busi- 
ness. This additional investment includes not only trans- 
mission lines but also the system production costs which 
will be incurred in order to have the increased capacity 
available for service. Although Pacific conceded in 1945 
that P-31 as a class rate would not be fully compensatory, 
it does not follow that the rate was intended or expected 
to cover only out-of-pocket costs when offered to obtain new 
business, nor that Pacific should be obliged to retain it 
on anv such basis. 


[2267] 
In making a new contract with Sierra in 1948 Pacific was 
endeavoring to fix the basis on which a large investment 
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' would be made to secure a substantial amount of additional 
business. It was not faced with the prospect of losing the 
| existing business, which was being served under a contract 
which had five years more to run, because Sierra had no 
other available power source. The proper question is 
_ whether the proposed return of not more than 4.75% from 
Sierra is reasonable in view of the investment which Pacific 
~ was obligated to make and maintain for service to Sierra. 
At no time did Pacifie represent to Sierra or to the Cali- 
fornia Commission that it did not expect to receive a reason- 
able return from this business. 

In short, the P-31 rate was offered to Sierra as a standard 
tariff which could be adapted to the situation by the addi- 
tion of a standby charge. It was offered to a customer 
which had no alternative source for the additional capacity 
which it badly needed and was incorporated in a contract 
which was made for the sole purpose of providing this addi- 
tional capacity. The considerations applicable to a competi- 
tive situation had nothing to do with the rate determination. 


D. Pacific Is Not Estopped from Increasing the Present 
Rate to Sierra. 


Although counsel for Sierra did not use the term estoppel 
in the course of the hearing on this matter, we assume that 
his statements that Sierra changed its position in reliance 
on the offer of the present rate were intended to raise this 
point. 

In the first place, it is obvious that Sierra’s argument begs 
the entire question. It could not rely on the present rate as 
being fixed for the term of the contract unless it were estab- 
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lished that the rate was to be perpetuated for that length of 
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time. If Sierra did rely on the unwarranted assumption that 
such was the fact, this reliance would add nothing to 
Sierra’s case. 

In the second place, Pacific made no representations which 
would justify such reliance. In all of the evidence which was 
received concerning discussions and negotiations prior to 
the execution of the contract, Sierra was unable to produce 
one statement as to the continuance of the rate, nor any 
intimation that the subject was even discussed. It should be 
clear from the discussion of previous points that the con- 
tract which was executed was intended to be subject to 
change whenever this Commission finds such change to be 
just and reasonable. 

In the third place, Sierra is not Justified in taking the 
position that because the contract is subject to change that 
it receives no benefit from the agreement. The rate was 
established at the level of a standard tariff which was 
deemed approriate and reasonable for the conditions which 
then obtained. Pacific has and claims no arbitrary power to 
change this rate. Sierra has had at all times the protection 
of this Commission against any increase which is not just 
and reasonable and Sierra was and is just as capable as any 
other customer of a public utility to manage and plan its 
business on that basis. 

In the fourth place, Sierra will be entitled to pass on to 
its customers any increase in its power costs which results 
from Pacifie’s proposed rate increase except to the extent 
that the increase should be absorbed by earnings in excess 
of a reasonable return. If the full increase in power costs 
is passed on to Sierra’s consumers, it will require a rate 
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increase on Sierra’s system of only 7.4%. Thus far, Sierra’s 
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- electric customers have escaped entirely the effect of the 
inflation in utility costs which took place during the war and 
the post war period. In 1946, these customers even had the 
benefit of a rate reduction. In the light of the inflation 
which has increased costs during these years, the rate pro- 
posed by Pacific will not be unreasonable either to Sierra 
or its customers. 

In the fifth place, it should be pointed out that when 
Sierra compared the various possibilities for obtaining 
additional power, it knew that there were uncertainties in- 
volved in its estimate of costs from each source. So far as 
ean be determined now, it would seem that purchase from 
Pacific offered to Sierra in 1948 far more certainty as to 
costs (as well as to reliability of service) than any other 
source, even taking into account the fact that this rate, like 
all of Pacific’s rates, was subject to change when authorized 
by this Commission. The principal alternatives which Sierra 
considered may be briefly reviewed to demonstrate the truth 
of this statement: 

1. Steam Plant Construction. Mr. Tracy thought, 
in May of 1946 with fuel oil at $2.05 per barrel f.o.b. 
Reno, that he could generate power in a modern steam 
plant at a lower cost per kilowatt hour than the 1938 
rate of Pacific to Sierra (T. 888, 985). He thought that 
the cost per kilowatt hour would have been or AN oe 
neighborhood of perhaps seven to eight mills” (T. 889). 
This may be compared with the per kilowatt hour costs 
under the increased rate now proposed by Pacific which 
for 1952 would have been 7.4 mills and for 1953 are 
estimated at 7.2 mills." This comparison, although not 

[2270] 
unfavorable to the proposed rate, is not by any means 
These figures are derived directly from the kilowatt hours and 


billings shown on page D of Ex. 4. 
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the whole story. The cost of fuel oil in Reno which, of 
‘course, would be a major item in the cost of steam 
generated power is dependent not only on the fluctuat- 
ing price of oil but also on the costs of transportation 
by rail tank car over a very considerable distance. Mr. 
Tracy avoided giving any figures for the cost of fuel 
oil f.o.b. Reno subsequent to May 1946. This Commis- 
sion undoubtedly knows that price ceilings were dis- 
earded after that time and that the cost of both fuel 
oil and rail transportation rose rapidly thereafter. Mr. 
Tracy’s silence as to such costs in the latter part of 
1947 and the early part of 1948 when he had to make 
his decision on purchase from Pacific is significant and 
we venture to state that his cost of fuel oil at that time 
would have exceeded $3.00 per barrel. In any event, the 
point is that fuel oil costs are far less stable than regu- 
lated utility rates. The capital cost of constructing a 
steam plant was likewise an uncertain quantity in 1947 
and 1948. Sierra could not be certain that its estimates 
of construction costs would hold for even the length of 
time it would take to get a steam plant construction job 
underway and completed. 
_ 2. Hydroelectric Sources. The costs of construct- 
ing a hydroelectric plant were, if any thing, more un- 
certain than steam plant construction costs. Sierra 
could not rely on its estimates of the cost of dams and 
other facilities with any degree of certainty in 1947 or 
1948. As any price index will show, construction costs 
skyrocketed betwen 1946 and 1949, and after the start 
of the Korean action leaped again. While Sierra could 
not predict these increases it could be sure in 1947 that 
construction costs were far more liable to change than 
public utility rates. 
3. The Bureau of Reclamation. The Bureau rate 
was not firm (Ex. 30, First page) but was subject to 
[2271] 
change by the Secretary of the Interior, who was given 
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wide discretion to fix rates by Section 9(c) of the 
Reclamation Project Act of 1939 (53 Stat. 1187, 1194). 
Furthermore, Sierra’s comparison of the costs of Bu- 
reau power with Pacific’s present rate omitted any 
consideration of several major items which could have 
materially affected the real cost of accepting the Bu- 
reau proposal as an alternative. Sierra did not take 
into account the costs that would be involved in finding 
and obtaining additional power during the years 1949, 
1950 and in all probability in 1951 before the Bureau 
power would become available. Sierra also omitted any 
consideration of the effect of the minimum charge 
which would be involved in assuring that the capacity 
it would require from the Bureau would not be allo- 
cated to some other Bureau customer. Sierra’s com- 
parison did not include the cost of standby power 
which it regarded as absolutely necessary for service 
from the Bureau, which cost it admitted would be “pro- 
hibitive” (Ex. 12, p. 31). Nor did Sierra take into 
account the uncertainties involved in possible loss of 
revenue due either to unreliability of Bureau service 
or loss of business resulting from the priority or pref- 
erence which would be given public agencies in Nevada 
if Bureau power were made available to Sierra’s sys- 
tem.!? An added uncertainty was the failure to determine 
what investment would be required of Sierra in order 
to take power from the Bureau. Sierra did not even 
ascertain the voltage at which delivery would be made. 


It does not appear that Sierra pursued any other pos- 
sibility for obtaining power to the point where it made any 
determination of costs which could be used as a basis for 
comparison. 


12UJnder the proposed Bureau contract (Ex. 21, p. 17) Sierra 
could have been required to wheel power to such customers for the 
account of the Bureau or the Colorado River Commission. 
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Lastly on the subject of estoppel it should be pointed out 
that, Sierra was not in the position of choosing between 
action and inaction. Most of the other possibilities would 
have involved a far greater commitment in capital expendi- 
tures than the cost of the transmission line which Sierra 
constructed to take delivery from Pacific of the additional 
power. Whether the Bureau proposal would have required 
the same or even greater expenditures is uncertain but it 
will be noted that the assumed point of delivery was at 
Summit, the identical point where Pacific agreed to make 
delivery. It was necessary for Sierra to make a major capi- 
tal expenditure if it was to fulfill its obligation as a public 
utility to its customers and continue to supply adequate 
service. Sierra’s management had to make an immediate 
decision on the basis of its best judgment with full realiza- 
tion that many uncertainties would be involved whatever 
choice was made. It would have been unwarranted in assum- 
ing that Pacific’s rate would be fixed for the entire term of 
the contract and there is nothing unjust or unreasonable in 
requiring Sierra—and ultimately Sierra’s consumers rather 
than Sierra—to take up a fair share of the burden of in- 
creased costs to Pacific of supplying the power. Sierra’s 
conclusion that Pacifie’s offer was “the best and most de- 
pendable contract” which it could obtain (Ex. 12, p. 26) was 
entirely valid and justifiable if the possibility of a change 
in the course of regulation was taken into account as it must 
have been. 

It is clear that Sierra can not argue that any change of 
position on its part was detrimental. Some change was 
necessary and that fact can not be made the basis of a claim 
that Pacific’s rate must remain fixed. 
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E. The Purpose of the Service Contract Will Still Be 
Served if the Proposed Rate Increase Is Granted. 

Analysis of the service contract shows that none of the 
purposes which it was intended to serve will be impaired by 
the proposed rate increase. Each of the basic terms of the 
contract was adopted for reasons which are just as valid 
in relation to the proposed rate as to the present rate. 

The first provision of the contract is that Pacifie shall 
supply Sierra with substantially all of its power require- 
ments in excess of Sierra’s own generation. Sierra could find 
no other available source in 1948 and has no available alter- 
native at the present time. Sierra has made an investment in 
excess of one million dollars in transmission facilities in 
order to receive additional power from Pacific under the 
contract. In order to assure Sierra of this continued supply 
of power and protect its investment, Sierra must retain the 
obligation of Pacific to supply its requirements. 

Inseparable from the foregoing provision is the obliga- 
tion of Sierra to purchase substantially all of its require- 
ments from Pacific over and above Sierra’s own generation. 
Pacific has an investment in transmission facilities origi- 
nally costing almost two million dollars which for the most 
part would be useless or uneconomic unless used to deliver 
substantial volumes of energy to Sierra. 

This requirement makes the service contract parallel the 
clause of Schedule R (and likewise of Schedule P-31) which 
limits application of the schedule to resale customers who 
“take their entire electric energy supply from the Com- 
pany.” If Sierra were free to obtain power from other 
sources, Pacific could be required to furnish power at un- 
favorable load factors for which the rate was not designed. 
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Certainly, if Pacific is obligated to meet all of Sierra’s 
requirements Sierra shoud have the mutual obligation to 
purchase those requirements from Pacific. 

The fifteen year term of the service contract is directly 
related to the special investment in transmission facilities 
required to serve Sierra. By the express terms of the agree- 
ment the parties are assured of a minimum of fifteen years 
usefulness for these facilities. If an additional transmission 
line is constructed the contract is to be extended so that 
there will be a fifteen vear period of usefulness for the addi- 
tional line. The adoption of a fifteen year period was evi- 
dently based on the two previous service contracts between 
the companies, each of which provided for construction of a 
transmission line for service to Sierra and each of which 
had a term of fifteen vears. 

All of the evidence as to the term of the contract contra- 
dicts Sierra’s present position that it is related to the pres- 
ently effective rate. The fifteen year provision was con- 
tained in Pacifie’s original proposal of January 1947 long 
before Pacific agreed to the P-31 rate and obviously was ac- 
cepted throughout the negotiations by both parties without 
any further discussion. On two occasions before the Cali- 
fornia Commission, Mr. Tracy was asked the reason for the 
fifteen vear term. The first instance, in 1948, has been quoted 
previously and shows that protection of investment of the 
parties was the only reason for the fifteen year term. In 1952 
Mr. Tracy had another opportunity to explain the reason 
for the fifteen year term. The question by Mr. DuVal and 
Mr. Tracy’s answer were as follows: 


“Q. While the Commissioner has stated that the 
record in the contract proceedings contains the sup- 
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port for the contract or purportedly it did, you made 
the statement that you made this 15 year contract be- 
cause you wanted to have assurance of power supply 
and that it was the best source of power at reasonable 
rates. Is it not a fact, Mr. Tracy, that Pacific Gas and 
Electric Company was insisting on a 15 year contract 
in order to protect it in a very large investment that 
it had to make in facilities in order to bring power to 
the summit to supply to the Sierra Pacific Power 
Company? 

_ A. I think that works both ways. Yes, our company 
wished to have a firm contract too to cover our invest- 
ment.” (Ex. 23, pp. 1418, 1419) 


There is no support for Sierra’s argument that there is 
any relation between the term of the contract and the 
rate which would make unreasonable the increase herein 
requested. 


Pacific was obligated by the service contract to construct 
initially one 110,000 volt transmission line 27 miles in length 
and in the event that Sierra’s loads should later require it, 
a second similar line. Back of these lines Pacific had to 
provide generation and network transmission capacity on a 
continuous basis to supply the additional loads of Sierra. 
It is most unreasonable to interpret the contract as a com- 
mitment by Pacific to make such investments and provide 
continuous service over these lines over such a long period 
on the basis that the present rate must continue in effect 
regardless of whether it produces a reasonable return to 
Pacific. 





[2276] 
VI 
Sierra’s Objection to the Procedure Under Which the Pro- 
posed Rate Increase Was Initiated Is Without Merit 
and Is Not Material. 

In a Petition for Rejection of Pacifie’s filing, in a Supple- 
mental and Amended Petition for Amendment of Order, in a 
Petition for Oral Argument and Postponement of Hearing, 
in a Petition for Re-hearing, and in a Motion for Oral Argu- 
ment, Sierra has argued to this Commission that the pro- 
cedure under Section 205(d) of the Federal Power Act could 
not be used to initiate an increase of the present rate to 
Sierra, on the ground that the rate was embodied in a spe- 
cial contract. Each of these motions and petitions of Sierra 
was denied or dismissed by the Commission except the final 
request for oral argument, which was unopposed. In deny- 
ing Sierra’s various applications, on sound authority, the 
Commission preserved to it the right to maintain its conten- 
tions as to the effect of the filing under Section 205(d) of the 
Act and as to the Commission’s authority in this proceeding. 
Since this was interpreted by the Examiner to authorize 
Sierra to introduce evidence as to each of its contentions 
and since all of the material issues are now before the Com- 
mission for decision, it is clear that Sierra could not pos- 
sibly have heen prejudiced by the procedure that was fol- 
lowed. The matter is now before the Commission under stat- 
utory provisions which give it full authority to fix the 
reasonable and just rate for Pacific’s service to Sierra. It 
seems unnecessary therefore to review in this brief Sierra’s 
technical point as to prior procedure which can have noth- 
ing to do with the merits of the case. 
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Conclusion 


The post war increase in demands on Sierra’s system for 
power made its existing arrangements for purchase from 
Pacific inadequate to supply its requirements. By 1947 it 
was obvious that prompt action was necessary to meet the 
situation. After investigation Sierra concluded that there 
was no practical or economically feasible alternative to 
Pacific as a source of power and entered into a new con- 
tract with Pacific providing for immediate construction of 
a new transmission line and contemplating ultimately the 
construction of a second additional line. Sierra thus as- 
sured itself of an adequate and dependable source of power 
supply. The new contract rate was substantially below that 
previously charged by Pacifie, but equivalent to one of 
Pacifie’s filed tariffs for resale service. This contract on 
its face and in the light of all the circumstances attending 
its execution was subject to change by authority of this 
Commission whenever its terms became unreasonable. 

Subsequent increases in costs experienced by Pacific, as 
well as every other business enterprise in the same period, 
have reduced the return to Pacific on capital allocated to 
Sierra to not more than 2.6%. Pacific’s request for an in- 
crease, to the level of its new standard resale tariff, to 
bring its return up to not more than 4.75% will still leave 
the rate to Sierra far below that which the stipulated rea- 
sonable return of 5.5% would justify. Sierra’s contention 
that Pacific is not entitled to this increase in its rate of 
return because of an alleged competitive situation in 1948 
is contrary to the evidence and unsupportable in law. 
Sierra’s related contention that Pacific agreed that its 

[2278] 
stockholders would bear the burden of these increased 
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costs is likewise contrary to the evidence and unsupport- 
able in law. 

It is respectfully submitted that Pacific has shown that 
the present rate is unjust, unreasonable and unduly pref- 
erential and that the proposed rate is just, reasonable and 
not unduly discriminatory. The requested increase should 
be authorized. 


Rosert H. GERDES 
Rartex W. DuVau 
FREDERICK T. SEARLS 


Attorneys for Pacific Gas 
and Electric Company 


Wueat, May & SHannon 
Rosert FE. May 
Of Counsel 
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Statementiofsther Cage. a a 2289 
Proceedings to Date 
The Issues Presented 


Abstract of the Evidence 


The Past Dealings Between Sierra and Pacific 
The Negotiations Leading Up to the Present Contract 
Sierra’s Negotiations with the Bureau of Reclamation 


The Final Negotiations Resulting in Pacifie’s Offer to Lower 

its Rates in Order to Meet the Bureau Rates Under a 

Fifteen Year Contract, and Sierra’s Acceptance of this 
2307 


The Parties Were Authorized by the California Public 
Utilities Commission to Carry Out the Terms of the Con- 
tract After a Showing that the Low Rate and Long Term 
Were Offered by Pacific to Protect its Investment and ‘‘to 
Hold the Business”’ 


It was fully understood at the time the contract was ap- 
proved by the California Commission that the rate was 
not fully compensatory, and that any loss resulting from 
this circumstance would be borne by the stockholders of 
Pacific and not by its other customers 


It was fully understood at the time the contract was ap- 
proved by the California Commission that the rate fixed 
was to remain unchanged for the duration of the contract 2318 

[2285] 

In 1949, Pacific again assures the California Commission 
that Sierra’s contract had been entered into to meet com- 
petition from the Bureau of Reclamation, and asserts that 
it: would be ‘‘double dealing repudiation’’ for Pacific to 
ask for an increase in the contract rates 
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After Pacific had obtained all the benefits it was entitled to 
under the contract and all danger of competition had been 
eliminated, Pacific repudiated the position which it had so 
repeatedly asserted, denying that the contract was entered 
into in order to meet competitive conditions and asserting 
that the rate provisions can be changed at any time simply 
by showing that they do not produce a fully compensatory 

return 


Pacifie’s Position in the Present Proceeding 
Legal Argument 


Point I—The contract in question is a legal and binding 
agreement which cannot be abrograted against the wishes 
of either party in the absence of proof that its terms have 
become injurious to the public interest..........-...----------ssseeee- 


A. As a matter of simple contract law it is clear both 
from the terms of the contract itself and from the cir- 
cumstances under which it was entered into that it is 


a valid and existing contract and that all of its provi- 
sions are binding upon the parties 


Within the meaning of the Federal Power Act the 

contract is a legal and binding agreement which can 

only be abrogated or modified upon a showing that it 

is so unreasonable that the public interest requires 

MOGIICATION ........---c-ecceeecencceevenseeenssnnssnceseceseesncsnnnsnnsenerenses 
[2286] 

. Cases holding that under certain statutes, con- 
tract rates are automatically superseded when in 
conflict with general rate schedules fixed by Com- 
missions are inapplicable to the present situation.. 

_ Under a statute such as the Federal Power Act, 
contract rates can only be modified if the contract 
is found to be injurious to the public interest 


Quite apart from the language of the Federal Power 

Act, the present contract, having been expressly ap- 

proved by the California Commission and filed with 

the Federal Power Commission, is a valid and legal 
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contract which can only be modified or abrogated 
upon a finding that it is injurious to the public 
interest 


The proper prodeedure for modifying a valid and 
existing rate contract under the Federal Power Act 
is by an application under Section 206(a) and proof 
that the contract is against the public interest, and 
not by the filing of a proposed new Rate Schedule 
under Section 205(d) 
Point II—It is in the public interest that the present con- 
tract be maintained in full force and effect, at least as 
long as Pacific earns more under the contract rate than it 
would save if Sierra’s business were lost or abandoned.... 2351 


Conclusion 
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[Title Commission and Cause Omitted] 


BRIEF ON BEHALF OF 
SIERRA PACIFIC POWER COMPANY 


Statement of the Case 


Pacific Gas and Electric Company (herein called “Pa- 
cific”) is the proponent in the above-entitled proceeding 
of a proposed Supplement No. 1 to its Rate Schedule FPC 
No. 3 for service to Sierra Pacific Power Company (herein 
called “Sierra”). The proposed Supplement No. 1 provides 
for increases in the rates and charges fixed by Pacifie’s Rate 
Schedule FPC No. 3 for the sale of electric energy by Pacific 
to Sierra for resale to Sierra’s customers. Sierra is an 
intervenor in the said proceeding in opposition to the pro- 
posed Supplement No. 1 pursuant to an Order of the Fed- 
eral Power Commission issued April 17, 1953. 

Pacific is a corporation organized and existing under the 
laws of the State of California and a public utility under 
the laws of that State. It is the principal source of the 
electric energy which Sierra distributes to its customers 
and Sierra’s purchases amount to approximately 114% of 
Pacifie’s total electric production. Substantially all of the 
remaining 9814% of Pacific’s electric business is intrastate. 

[2290] 

Sierra, a corporation organized and existing under the 
laws of the State of Maine, is a public utility under the laws 
of the States of Nevada and California and is qualified to 
do business in those States. It is engaged in the business 
of generating, transmitting and distributing electricity, 
water and gas. In the year 1952 approximately 84% of the 
eustomers to whom Sierra supplied electricity were located 
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in northwestern and central Nevada and approximately 16% 
were located in eastern California. 

In 1952 about 77% of the kilowatt hours of electricity 
- required to serve Sierra’s customers were purchased from 
Pacific. The remaining 23% was largely generated in five 
hydro-electric plants having a capacity of approximately 
~ 10,000 kilowatts owned by Sierra and located on the Truckee 
River. For the year ending December 31, 1952 Sierra pur- 
' chased an aggregate of 211,347,108 kilowatt hours of elec- 
tricity from Pacific. 

Proceedings to Date 

Pacific commenced this proceeding on or about February 
2, 1953 by filing with this Commission its proposed Supple- 
ment No. 1 to its Rate Schedule FPC No. 3 for service to 
Sierra. Rate Schedule FPC No. 3 is a special contract 
between Pacific and Sierra under which, inter alta, Pacific 
agrees to sell all the electric power Sierra may require for 
a period of fifteen years at rates specified therein. 

This Commission by its Order issued March 13, 1953 
suspended the effective date of said proposed Supplement 
No. 1 and directed that a hearing be held as to “the lawful- 
ness of the rates or charges provided for in Pacifie’s pro- 
posed Supplement No. 1 to its Rate Schedule FPC No. 3” 
(Ree. p. 8). 

On March 13, 1953 Sierra filed with the Commission its 

[2201] 
Petition, Protest and Complaint wherein it requested // that 
the Commission reject the proposed filing of Supplement 
No. 1 by Pacific on the grounds that it was improperly filed 
under Section 205 of the Federal Power Act. Thereafter on 
March 23, 1953, Sierra, in response to the Commission’s 
Order issued March 13, 1953, filed its Supplemental and 


91 





2291 


Amended Petition herein requesting that the Commission 
modify and amend the said Order so as to reject the filing 
by Pacific of proposed Supplement No. 1 for the reason 
that the said contract could not be changed by a mere filing 
of increased rates under Section 205, but could only be 
changed after a proceeding under Section 206 (a) and a 
determination that the said contract is unreasonable. 
Sierra also requested, in the event such relief was denied, 
that the Commission modify and amend its Order issued 
March 13, 1953 to direct that a hearing be held solely as to 
the lawfulness of the filing by Pacific of its proposed Sup- 
plement No. 1 under Section 205 of the Federal Power Act. 
In addition to the foregoing, Sierra, on March 23, 1953, also 
filed with the Commission its Petition to Intervene as an 
interested party in the above-entitled proceeding. 

This Commission on April 17, 1953 issued an Order 
granting Sierra leave to intervene but denving Sierra’s 
requests that the filing of the proposed Supplement No. 1 
be rejected and that the hearing directed by the Order of 
March 13, 1953 be a hearing solely as to the lawfulness of 
such filing. The Commission’s Order of April 17, 1953 
states, in part, as follows: 

“Sierra’s petitions in all other respects be and the 
same hereby are denied, without prejudice to the right 
of Sierra to maintain its contentions as to the effect of 
the filing of Supplement No. 1 under Section 205 (d) 
of the Act, and as to the Commission’s authority in this 
proceeding.” 


Thereafter, pursuant to the Commission’s Orders issued 
[2292] 

March 13, 1953 and April 17, 1953, a hearing // was com- 

menced on April 21, 1953 in Washington, D. C., before the 


92 





2292 


Honorable Marvin Farrington, Presiding Examiner, and 
such hearing was completed on May 1, 1953. At the close of 
such hearing a motion was made to dispense with the inter- 
mediate decision procedure and or or about May 18, 1953 
Sierra field its motion for opportunity to present oral 
argument as to the matters before the Commission for 
decision as a result of the hearing and motion to dispense 
with the intermediate decision procedure. Pursuant to 
Orders issued June 17, 1953 this Commission granted the 
motions to dispense with the intermediate decision and for 
oral argument, and fixed dates for submission of briefs and 
for such oral argument. 


The Issues Presented 

The basic issues in this proceeding are very simple. First, 
as a matter of policy, should the Federal Power Commission 
permit its procedures to be utilized by a public utility for 
purposes described by the utility’s own counsel as “double 
dealing repudiation” of a contract entered into with the 
express authorization of the State Utilities Commission 
and duly filed with this Commission, in the absence of any 
proof that the public interest requires such action? Sec- 
ondly, as a matter of law, on the present record, has the 
Federal Power Commission power to abrogate or modify 
such a contract in the absence of such proof? In brief 
outline, the facts from which these issues arise are as 
follows: 

Sierra has purchased electric power from Pacific under 
long term contracts since 1923. In 1946, Sierra’s engineers 
estimated that the existing transmission lines theretofore 
constructed by Pacific would soon prove inadequate to fur- 
nish the power which Sierra would require to meet its 
rapidly growing demands. Sierra also desired to obtain 
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power at lower rates than those // provided for in its then 
existing contract with Pacific. Accordingly, Sierra entered 
into extended negotiations, not only with Pacific, but with 
other potential sources of electric power, including the 
United States Bureau of Reclamation and the Colorado 
River Commission of Nevada, which offered to supply 
Sierra’s needs at substantially lower rates than those 
charged by Pacific. Towards the end of 1947 Pacific 
finally agreed to reduce its rates and offered Sierra a fifteen 
year contract at a special filed rate which had been expressly 
authorized by the California Public Utilities Commission 
for long term contracts designed to meet competition and 
hold existing business. 

Sierra accepted this offer, and on March 4, 1948 a new 
fifteen year contract at this low rate was entered into, 
binding Sierra to obtain all of its power, except such as 
was produced by its then existing facilities or supplied 
under minor standby and exchange agreements, from Pa- 
cific. In addition to provisions for the construction of addi- 
tional transmission lines, the contract contained the con- 
dition precedent that before it should become effective the 
parties must be authorized by the California Commission 
to carry out its terms.* After a hearing, the parties were 
so authorized, subject to the condition that a loss to Pacifie, 
if any, from the low rate, which was concededly not fully 
compensatory, should be borne by Pacifie’s stockholders, 
and not by its other customers. Thereafter the new con- 
tract was filed with this Commission as Pacifie’s FPC No. 3. 


*At that time Sierra was Pacifie’s sole interstate resale customer. 
and substantially all of the approximately 9814% of Pacific’s re- 
maining electric business was with customers who were within the 
exclusive jurisdiction of the California Commission. 
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The contract is now in force and by its terms still has ten 
years or more to run. 

By 1952 Pacific had obtained all the benefits to which 
it was entitled under the contract, including the construc- 
tion by Sierra of a connecting line and transformer bank 

[2204] 

at a cost to Sierra of nearly a million dollars, and all serious 
danger of competition for Sierra’s business seemed to have 
been removed. Accordingly, in that vear Pacific sought to 
repudiate the rate provision, while retaining the advan- 
tages of the remainder of the agreement, by applying to 
the California Public Utilities Commission for authoriza- 
tion to increase the contract’s rates. That Commission re- 
fused the requested increase, whereupon Pacific filed its 
present Supplement No. 1 seeking the increase from this 
Commission. In these applications and the hearings result- 
ing therefrom Pacific has not alleged that the contract rate 
has become so burdensome as to injure the public interest. 
On the contrary, Pacific’s sole contention is that the pro- 
posed new rate is “reasonable” within the meaning of this 
Commission’s rules governing rates for electric power, and 
that it is therefore entitled to charge such higher rate. 

While we believe the foregoing facts are established be- 
yond the slightest question of doubt by the record in this 
proceeding, largely by the sworn prior testimony of Pacifie’s 
own officials, nevertheless, in support of its present applica- 
tion, Pacific has undertaken to deny that the contract was 
entered into to meet competition or that it is subject to 
the condition that any loss from the low rate will be borne 
by its stockholders. It therefore hecomes necessary, before 
turning to a consideration of the ultimate issues involved, to 
devote some time to a discussion of the evidence. We are 
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quite confident that when the record is examined, no doubt 
whatever as to the correctness of the foregoing statement 
of basie¢ facts will remain. 

Pacific will no doubt seek to rely on certain cases holding 
that private rates are automatically superseded by filed 
rate schedules promulgated by Public Service and Power 
Commissions. As we shall show, those decisions are based 

[2295] 
upon statutes which expressly provide, // or have been 
interpreted by the highest State courts as PRRONEETS: that 
only filed rates are legal. 

Sierra does not challenge those cases, but contends that 
they are wholly inapplicable to the present situation. The 
Federal Power Act nowhere provides that existing contract 
rates shall be automatically superseded by approved Com- 
mission rates. On the contrary, the Act expressly recognizes 
the validity of existing rate contracts and contains express 
provisions as to how and under what circumstances such 
contracts may be abrogated or modified. Moreover, the 
present contract has been expressly authorized by the 
California Commission, and filed with the Federal Power 
Commission, so that the present rates are clearly legal rates. 

It is Sierra’s contention that a contract entered into 
under the circumstances here present is valid and binding, 
and can only be abrogated under the Federal Power Act if 
it be shown that the circumstances under which it was 
entered into and approved by the Commissions have so 
changed that the contract has become a burden which injur- 
iously affects the public interest. No such circumstances 
are even alleged to be present here. Indeed, Pacifie’s own 
exhibits conclusively show the contrary. 
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If a party to a contract to furnish power at less than 
- compensatory rates, entered into under such circumstances 
_ as are present here, can avoid its obligation by merely filing 
' proposed new and higher rates and showing that the new 
rates are “reasonable”, then such a contract is entirely 
nugatory and worthless, for it earries within its four 
- eorners the very provision which enables the seller to 
' repudiate it at will. Unless it be held that such a contract 
- is of itself against public policy—and we know of no reason 
why it should be—or that it is forbidden by the terms of 
[2296] 

the Federal Power Act—and we think the language of 
Section 206 clearly shows that it is not—we do not see how, 
either as a matter of policy or of law, this Commission can 
- permit such “double dealing repudiation” as is here pro- 
posed by Pacific. 


Abstract of the Evidence 
The Past Dealings Between Sierra and Pacific 


Sierra has purchased a portion of its electric supply from 
Pacifie continuously since 1923. During this period there 
have been three successive long term contracts entered into 
between the parties. The first contract under which power 
was delivered was a special contract dated March 23, 1923 
entered into for a period of ten years with a right of renewal 
for an additional period of five years (Ex. 5, 2nd contract).* 
The right of renewal was exercised, so that this first con- 
tract covered the fifteen-year period from 1923 to 1938 
(Ree. pp. 193-4). Pursuant to the terms of that contract 
Pacific erected a 60 kv line from its easternmost power plant 


*No power was ever delivered under an earlier contract dated 
November 18, 1922 (Exh. 5, 1st contract). 
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located at Spaulding, California, to a metering station near 
the Summit Hotel on Donner Pass, at which point the power 
was delivered to Sierra (Rec. pp. 67-8; Exh. 2, p. 3). 
Under date of June 6, 1938, a second special contract 
was entered into for a further period of fifteen vears (Exh. 
d, 3rd contract). This contract provided that Pacific furnish 
all the electric power which Sierra might desire, at a special 
rate approximating Pacific’s then filed Schedule P-6, except 
for certain minor modifications (Ree. pp. 248-9; Exh. 12, 
p. 6). The contract also required Sierra to pay $30,000 a 
year to Pacific for standby for its own hydro-electric gen- 
erating plants, and to pay in addition a minimum of $75,000 
[2297] 
a year to Pacific // in any year during the life of the con- 
tract in which Sierra purchased power from any source 
other than Pacific, except for certain minor standby and 
exchange agreements then in existence. Under this contract 
Pacific was also obligated to erect a second 60 kv line from 
its Spaulding-Drum development sources to the point of 
delivery to Sierra at the metering station at Summit. Both 
of these contracts were approved by the Railroad Com- 
mission of the State of California and both are on file with 
the Federal Power Commission as Pacifie’s Rate Schedules 
FPC Nos. 1 and 2, respectively (Ree. pp. 192-3, 195-6). 
The third contract between Pacific and Sierra is the sub- 
ject of the present proceeding, and was entered into on 
March 4, 1948, to run for a period of fifteen years (Exh. 
d, 4th contract). This contract was entered into under the 
circumstances hereinafter set forth. 





The Negotiations Leading Up to the Present 
Contract 

As early as 1945 it became apparent to the management 
of Sierra that its rapidly increasing load would require 
additional sources of power over and above those provided 
| by the two 60 kv lines erected by Pacific under the first two 
 eontracts (Ree. pp. 624, 677-8). Indeed, it became apparent 
thea: these facilities would probably prove inadequate 
several years before the expiration of the 1938 contract on 
November 1, 1953 (Ree. pp. 635-7). 

Tnder the Federal law establishing the Boulder Dam 
project, 45 Stat. 1057 (1928), 43 U.S.C. § 617 et seq., the 
State of Nevada was entitled to 18% of the electric power 
produced at Boulder (Exh. 11, p. 5; Ree. p. 679). Naturally, 
there was considerable agitation among citizens of Nevada 
who wanted Sierra to utilize this cheap power (Ree. pp. 

[2298 ] 
648-9, 690). The difficulty was that // Boulder is some 350 
miles from the industrialized and developed portions of the 
State of Nevada centering around the City of Reno, which 
is in the area served by Sierra. The route is mostly over 
undeveloped desert and the expense of constructing a trans- 
mission line through such territory was prohibitive. How- 
ever, during 1946 Sierra and California Electric Power 
Company, a utility operating in California in an area close 
to that served by Sierra, considered together the possibility 
of exchanging power. Sierra’s suggestion was that it should 
supply California Electrie with a part of Nevada’s allot- 
ment of Boulder power at a point nearer the Boulder source 
of supply in the south, and in exchange California Electric 
would furnish power from its own production resources 
near Mono Lake, California, directly to Sierra (Rec. pp. 
678-80 ; 734-6 ; 738-44). 
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In the meantime, Sierra had called Pacifie’s attention to 
its problems, and Mr. James F. Pollard, Manager of the 
Commercial Department of Pacific, made'a field investiga- 
tion in Nevada on May 5, 6 and 7, 1946. A complete and com- 
prehensive picture of the situation then existing and as 
seen through the eyes of Pacific’s own representative is set 
for in the report dated May 13, 1946, which Mr. Pollard 
prepared for Mr. R. E. Fisher, a Vice President of Pacific. 
This report is contained in pages 2 to 7, inclusive, of Exhibit 
11. 

After referring to Sierra’s inceasing load and Sierra’s 
estimates that by 1948 its peak demand might exceed its 
existing sources of power, Mr. Pollard pointed out that 
there were five possible sources in addition to Pacifie from 
which Sierra might obtain additional power. At pages 4, 
5 and 6 of Exhibit 11, he discussed these five possible 
sources in some detail. 

1. Build Their Own Steam Plant at Reno. Mr. Pollard 

[2299] 

refers to Sierra’s statements that: “* * * with mod- // ern 
high efficiency steam plant design they believe they could 
make all their own power at a lower cost per Kw. Hr. than 
they are paying PG&E if they could be relieved of their 
present contract with us which has until 1954 vet to run 
although they have not made any thorough study of steam 
plant possibilities recently” (Exh. 11, pp. 4-5). 

2. Connect with Boulder Dam Transmission Line at 
Eureka, Nevada. This proposal was for Sierra to build a 
line to tie in at Eureka, Nevada, with a proposed line run- 
ning north from Boulder Dam, but because of the great 
distances involved and the undeveloped nature of the route, 
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Mr. Pollard concluded that “This is not a very promising 
source of power for Sierra Pacific” (Exh. 11, p. 5). 

3. Federal Plants Proposed by Army Engineers Co- 
incident with Lake Tahoe Flood Control. Mr. Pollard 
discussed studies which were then under way by Army 
engineers and gave it as his opinion that “* * * it is not 
likely that any power will actually be available from that 
source for several years” (Exh. 11, p. 5). 

4. Tie Line from Boulder to Bonneville-Grand Coulee. 
Mr. Pollard also discussed what he described as “* * * the 
grand scheme of the Federal Power development enthusi- 
asts lead by the Bureau of Reclamation” to construct a 
power line from Boulder through the thinly populated and 
meagerly developed areas of Nevada to connect with the 
great power developments of Bonneville and Grand Coulee 
in the Northwest (Exh. 11, p. 5). Mr. Pollard did not con- 
sider this program economically sound, but he commented 
that: “* * * economy is too frequently a matter of small 
moment to the Bureaucratic planners and with the State 
clamoring for the realization of anticipated benefits from its 
share of Boulder power, if Sierra Pacifie’s supply is in 

[2300] 
jeopardy // of insufficiency from other sources, it might be 
a potent argument in Congress to secure funds for carrying 
out the Bureau’s scheme” (Exh. 11, p. 5). 

5. Federal Development of Irrigation and Power Proj- 
ects in Nevada. In his memorandum Mr. Pollard referred 
also to extensive studies being undertaken by the Bureau 
of Reclamation for the development of irrigation reservoirs 
and power plants throughout the State of Nevada. While 
here again he doubted that these were economically sound, 
he suggested that “* * * with a free spending Congress it 
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is conceivable that some of [sic] all of them might be 
approved and subsidized by Congress. The Bureau talks 
about 5 mill government power and compares this with the 
average of between 8 mills and 9 mills which is the price 
paid to us by Sierra Pacific and on this basis it makes a 
very plausible story in its reports. This is one of the argu- 
ments that Sierra Pacific urges on us for a lower rate to 
them so as to minimize this advantage claimed by the 
Bureau in support of its otherwise fantastic schemes” 
(Exh. 11, p. 6). 

Mr. Pollard then concluded that: “It boils down to a 
question of a steam standby plant of their own at Reno 
or another supply line from PG&E * * *” (Exh. 11, p. 6). 

Mr. Pollard then went into some detail in considering the 
question of rates. He pointed out that Messrs. Tracy and 
Armstrong, President and Executive Engineer, respec- 
tively, of Sierra “* * * feel very strongly that they ought 
to have some relief from the comparatively high rate that 
they are paying PG&E under their present contract made 
in 1939 and which still has 8 more years to run” (Exh. 11, 
p. 6). He pointed out that Sierra’s officials were embar- 
rassed by criticism that they were stifling the growth of 
Nevada by the high industrial rates which they were ecom- 

[2301] 
pelled to // charge (Rec. p. 627), that their general service 
rates were higher than rates charged in adjacent areas in 
California by Pacifie (Ree. p. 906), and that there was con- 
stant agitation over the alleged great advantages of cheap 
power said to be obtainable through the Bureau of Reclama- 
tion (Exh. 11, pp. 6-7). 

Mr. Pollard then recommended that Pacifie’s Rate Depart- 
ment review the entire seven year record under the 1938 
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contract to see how profitable or unprofitable Sierra’s busi- 
" ness had been, and he concluded: “Such a study should be 
useful in arriving at a fair rate to be quoted for any addi- 
- tional service which we may ultimately decide to offer them 
and which will have a bearing on their determination as to 
whether to build their own steam plant or buy from us” 
(Exh. 11, p. 7). 

He adds that he assumes both Pacific and Sierra will 
desire to cooperate in solving the problem in such a way 
' as to avoid competition from government power projects 
(Exh. 11, p. 7). 

As discussion of Sierra’s problem in 1946 develops, it 
divides itself into two parts: how to meet the immediate 
shortage which it anticipated during the 1947-1948 peak, 
and how to meet the much greater demand which was 
expected during later years (Ree. pp. 628; 636-7). 

During the summer of 1946 there appear to have been 
frequent discussions between representatives of Sierra and 
Pacific as to how best to solve these two problems. On 
October 3, 1946, Mr. Tracy, President of Sierra, wrote Mr. 
Fisher, a Vice President of Pacific, that Sierra believed the 
‘mmediate situation could best be solved by recoppering 
existing lines, and suggested that as to the long range prob- 
lem he would like to receive a proposal from Pacific for a 
new 66 kv line from Drum to the point of delivery at Sum- 
mit capable of delivering approximately 20,000 kws (Exh. 
11, p. 11). 

There followed further correspondence and discussion, 

[2302] 


culminating by the end of 1946 in an agreement to // proceed 
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forthwith with the recoppering (Exh. 11, p. 18).* Ina letter 
to Mr. Fisher dated December 27, 1946 Mr. Tracy, after 
confirming the details regarding recoppering, which he 
assumed was to be undertaken under the existing contract, 
continued : 


“You state in your letter that the matter of further 
increases in delivery capacity over and above that 
provided for after the recoppering of the two present 
circuits, will be made the subject of further negotia- 
tions between us, as the matter is not immediately 
pressing. I believe that due to circumstances with which 
you are familiar, we should not delay our negotiations 
relative to a third line. We hope, therefore, that you 
will find it possible to proceed with the submission of 
a proposal in this connection in the very near future” 
(Exh. 11, p. 19). 


On January 22, 1947, Mr. Fisher replied to this letter, 
agreeing that the recoppering would go forward without 
modification of the terms and conditions of the existing 
contract, and would be completed in time to take care of 
the 1947-1948 peak. As to the long term problem, he pro- 
posed that for the future Pacific construct a third circuit 
to be operated at 110 kv from Drum to Summit, and that 
Sierra construct a 110 kv line from Summit to a point to 
be selected by it, where it would install a stepdown trans- 
former bank to reduce the power from 110 kv to 60 kv. Mr. 
Fisher stated that Pacific’s engineers believed this method 
would be more economical than would the construction by 
Pacific of a 60 kv line originating at Drum Power house, as 
proposed by Mr. Tracy (Exh. 11, pp. 20-1). The reason for 


*See also page 1 of Exhibit 27, being the minutes of Pacific’s 
Advisory Committee meetings of December 9, 1946 and January 6, 
1947, added to the record herein by Commission Staff Counsel. 
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Sierra’s insistence on a 60 kv line was that Sierra’s distribu- 
tion system could not take 110 kv power (Ree. p. 629). 
[2303 ] 

In this letter Mr. Fisher added: “As a condition of our 
making this additional installation, we would want a new 
long-term contract for, say, 15 years beyond January 1, 
1949 [the date by which the new 110 kv line was to be com- 
pleted] at substantially the same rates as those described 
in our present contract, except for the inclusion of an 
escalator fuel oil clause to take care of any future increases 
in the price of oil” (Exh. 11, p. 21). 

Thus Mr. Pollard’s recommendation of May, 1946, that 
a study be made by Pacific’s rate engineers in an effort to 
meet Sierra’s demands for a reduction in rates, had not 
borne fruit, and Mr. Tracy’s sole reply to Mr. Fisher was 
to repeat his request for a proposal based on a third 60 kv 
line in lieu of the 110 kv line. He made no comment at this 
time with respect to the rates proposed by Mr. Fisher (Exh. 
11, p. 22). 

On April 1, 1947, Mr. Fisher sent Mr. Tracy the results 
of a study on the basis of a 60 kv line and stated that the 
installation of such a line would involve a further increase 
of $63,000 per vear over and above the rates quoted in his 
January 22nd proposal (Exh. 11, pp. 23-4). 

Except for some further correspondence regarding the 
reason for the high cost of the 60 kv line, Sierra remained 
silent as to the proposals contained in Mr. Fisher’s letter 
of January 22, 1947, despite urgent requests for a reply 
from Mr. Fisher on May 7th (Exh. 11, p. 28), and from 
Mr. Pollard on July 28th, August 6th and September 3rd 
(Exh. 11, pp. 29, 31, 32). In the latter letter of September 
3, 1947 Mr. Pollard wrote: “Having heard nothing further 
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from you since I wrote you last on August 6, I am wondering 
what may have transpired in the meantime affecting this 
problem, and I would be delighted to have a line from you 
to keep us advised” (Exh. 11, p. 32).* 


[2304] 
Sierra’s Negotiations with the Bureau of 
Reclamation 


What had “transpired in the meantime affecting this 
problem”, and had caused Sierra’s silence on the subject 
of Pacifie’s offer of a fifteen year contract at existing rates 
with the addition of a fuel escalator clause, is quite apparent 
from the record: Sierra was considering various possibil- 
ities for obtaining power at lower rates from the United 
States Bureau of Reclamation.t 

As we have seen above, an early proposal was for an 
exchange of a part of Nevada’s 18% share of Boulder power 
with California Electric Power Company, a utility operating 
in California south of the area served by Pacific, but this 
plan gave way to the possibilities of better sources of power 
(Ree. p. 682). 

Another proposal was what Mr. Pollard in his May 13, 
1946 memorandum to Mr. Fisher had described as “the 
grand scheme of the Federal Power development enthusi- 


*Pacific’s concern over Sierra’s continued silence regarding the 
January 22nd proposal is demonstrated by the minutes of the meet- 
ings of Pacific’s Advisory Committee in June, J uly, August and 
September of 1947 (Exh. 27, pp. 2-4). 


tOn June 16, 1947 Pacific’s Advisory Committee was told that 
“Mr. Tracey * * * stated he could not proceed with discussion of 
augmenting [Pacific’s] delivery capacity to Sierra Pacific until the 
Central Valley situation is clarified’? (Exh. 27, p. 2) and on August 
4, 1947 that “‘Mr. Tracy will not act until negotiations of the 
Nevada Coivrado River Commission involving Hoover Dam power 
or Central Valley power are further advanced’’ (Exh. 27, p. 3). 
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- asts lead by the Bureau of Reclamation” (Exh. 11, p. 5). 
' This contemplated a “high tension tie line between Boulder 
and the great government plants in the northwest, Bonne- 
ville and Grand Coulee” (Exh. 11, p. 5). Even though, as 
Mr. Pollard pointed out, this plan might have been economi- 
cally unsound, there was nevertheless much public support 
for such a scheme (Exh. 11, p. 5). 

On December 12, 1946, Mr. J. P. Elmore of the Power 
Marketing and Sales Division of the Bureau of Reclamation 
held a conference at Reno with Mr. Tracy and other top 
personnel in the management of Sierra (Rec. p. 633). A 

| [2305] 
memorandum of the subject matter of this // conference, 
at which various sources from which the Bureau might 
supply Sierra were discussed, is contained at-pages 2 and 
8 of Exhibit 21. At that time the Bureau also furnished 
Sierra with a copy of its “Interim Schedule of Rates for 
Firm Power Service” (Exh. 21, pp. 4-7; Ree. pp. 639-40). 

On January 23, 1947, the day after Mr. Fisher’s proposal 
for a new fifteen year contract at existing rates, Mr. R. 5. 
Calland, Acting Regional Director of the Bureau of Recla- 
mation, wrote Mr. Tracy informing him of the designation 
of his office as negotiating agent “with respect to sales of 
electricity by the Bureau to your Company” and outlining 
further the suggestions that had been developed by the 
Bureau engineers for the purpose of supplying Sierra’s 
needs (Exh. 21, pp. 8-9). He pointed out that the most 
practical solution seemed to be to construct lines connecting 
Sierra with Shasta power through the Shasta-Sacramento 
line (Exh. 21, p. 8). It is quite apparent from these memo- 
randa that if any satisfactory arrangement for obtaining 
the necessary power from the Bureau could be worked out, 
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the rates would be very much lower than those proposed by 
Pacific. 

One of the difficulties with the proposals of the Bureau 
was that they all contemplated direct sales by the Bureau 
to Sierra, a privately owned utility (Rec. pp. 680-2). Under 
existing statutes, priorities were set up pursuant to which 
such a utility’s priority would rank low (Ree. pp. 640-1). 
The result of this would be that in the event of a power 
shortage, as, for example, in a year of drought, power sold 
to a utility would be cut off long before power sold to a 
government agency. 

One early solution to this problem was a proposal which 
called for exchanging a part of Nevada’s share of Boulder 
power for Shasta power and for the purchase of the Shasta 

[2306] 

power from the Bureau for delivery to // Sierra through 
Pacific and the Colorado River Commission of Nevada, a 
State agency which would have a high priority. This early 
plan is described in some detail in an inter-office letter which 
Mr. George E. Devore, Water Resources Engineer of Sierra, 
sent to Mr. Tracy on January 17, 1947 (Exh. 26; Ree. pp. 
1036-7). 

Moreover, the citizens of Nevada, led by their public 
officials, Chambers of Commerce, ete., were not ready to 
give up hope of obtaining what was widely advertised as 
“cheap government power” from the Bureau (Rec. pp. 
648-9). As a result of this agitation a further plan emerged 
for the Bureau of contract with the Colorado River Com- 
mission for the sale of Shasta power. The Colorado River 
Commission would then sell the power to Sierra at cost 
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plus administrative expenses of the Commission (Rec. pp. 
641-2, 682-7, 1018-19).* 

Thereafter Mr. Devore had repeated discussions and 
negotiations both with Mr. A. M. Smith, the State Engineer 
of the State of Nevada and a member and Secretary of the 
Colorado River Commission, as well as with Mr. Elmore 
and other representatives of the Bureau (Rec. pp. 647, 
683-5, 690). The plan was considered of such importance 
by the State of Nevada that the Legislature of that State 
amended the statute creating the Colorado River Commis- 
sion so as to enable it to enter into such an agreement (Exh. 
21, p. 10; Rec. pp. 641-3). 

Mr. Tracy and the other officers of Sierra were of course 
kept constantly informed as to the progress of these dis- 
cussions and negotiations (Rec. pp. 643-4). By the 21st of 

[2307 } 
October, 1947 they had reached a point // where a draft 


form of contract for the sale of power by the Reclamation 
Bureau to the Colorado River Commission in order to carry 
out this scheme was submitted to the Colorado River Com- 


mission (Exh. 21, pp. 11-26). Under the Nevada statutes 
establishing the Colorado River Commission, that Commis- 
sion could not enter into any contract for the purchase of 
power from the Bureau until it had in turn entered into a 
firm contract for the re-sale of such power to Nevada pur- 


*The seriousness of the efforts to bring government power to 
Nevada are reflected by the minutes of the meetings of Pacific’s 
Advisory Committee, which show Sierra’s refusal to negotiate with 
Pacific (Exh. 27, pp. 2-4). These minutes show that the Colorado 
River Commission also proposed that Pacific, Southern California 
Edison and the Bureau make a united effort to bring Boulder Dam 
power to northern Nevada (Exh. 27, p. 2) and, during the Summer 
of 1947, the Commission made applications for blocks of Bureau of 
Reclamation power for use in northwestern Nevada (Exh. 27, pp. 


2-3). 
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chasers. Accordingly the Nevada officials were pressing 
Sierra to enter into such a contract so that they in turn could 
go forward with the Bureau’s proposed contract and obtain 
the benefits of cheap government power (Ree. pp. 646, 648-9; 
684-5). 

Thus, in October, 1947, Sierra had two proposals before 
it: Pacifie’s offer of a fifteen-year contract at existing rates 
plus a fuel escalator clause, and the Bureau of Reclamation 
and Colorado River Commission plan to furnish Shasta 
power at much lower rates. 


The Final Negotiations Resulting in Pacifie’s Offer to 
Lower its Rates in Order to Meet the Bureau Rates 
Under a Fifteen Year Contract, and Sierra’s Accept- 
ance of this Proposal 

As we have seen, Mr. Tracy had so far refused to reply 
to Pacifie’s January 22nd offer. It was not until October 4, 
1947 when he called on Mr. Wishon, the General Manager 
of Pacific, at the latter’s office in San Francisco, that Mr. 
Tracy referred to that proposal. At this conference, Mr. 
Wishon repeated Pacific’s proposal for a fifteen-year con- 
tract at existing rates, plus a fuel escalator clause. This 
offer was flatly rejected, and Mr. Tracy returned to Reno 
(Rec. pp. 631-2, 645-7). 

On October 25, 1947, Mr. Sutherland, a vice-president, 
and other officers of Pacific came to Reno and met with Mr. 
Tracy and other representatives of Sierra at the latter’s 

[2308] 

offices (Rec. pp. 647-8; 689-91). It was on that // date that 

for the first time Pacific acceded to Sierra’s repeated de- 

mands, originally made to Mr. Pollard in May, 1946 (see 
pp. 6 and 7 of Exh. 11), that Pacific must reduce its rates to 
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Sierra if it wanted to retain its business.* Substantially 
lower rates were proposed and the provision for a fuel esca- 
lator clause was eliminated (Ree. pp. 649-50; 689-91). More- 
over, Pacific proposed also that it would not only commence 
immediately with the construction of a new 110 kv line to 
Summit, but, when called on by Sierra during the proposed 
fifteen year contract, would undertake to build a second 110 
kv line to bring additional power to Sierra, provided the 
contract would be extended for a further term of fifteen 
years commencing at the time of completion of this addi- 
tional line (Exh. 5, 4th contract). 

Mr. Tracy advised representatives of Pacific that he be- 
lieved such a proposal might well be acceptable, and it was 
agreed that a form of contract embodying these proposals 
would be prepared by Pacific and submitted to Sierra (Ree. 
p. 651). 

In the meantime, after the abortive meeting with Pa- 
cifie’s General Manager on October 4, Mr. Devore, Sierra’s 
engineer, had been instructed by Mr. Tracy to make a study, 
described as “bogey” by Mr. Devore (Rec. pp. 733-4), of the 
anticipated increased demand with which Sierra would be 
confronted during the next fifteen years, so as to give Mr. 
Tracy a basis on which to estimate the actual cost of power 
under the various proposals which were then under con- 


*At the meeting of Pacifie’s Advisory Committee on October 6. 
1947 Mr. Wishon, reporting on his October 4th conference with Mr. 
Tracy, said ‘‘* * * the Sierra Company is not prepared to continue 
negotiations at this time; that there is local political pressure to 
bring Shasta power into Nevada, which hampers the Company’s 
negotiations; and that the Sierra Company cannot afford to offend 
Shasta power advocates in Nevada.”’ 

At this same meeting Mr. Black, Pacific’s president, then asked 
if the P-31 rate schedule had been considered for Sierra and was 
told it had not been considered applicable. It was then decided to 
study its application to Sierra (Exh. 27, p. 4). 
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sideration. This “bogey” had been completed by Mr. 
[2809] 

Devore on October // 10th (Ree. pp. 687-8; 702-6). After 
receipt of a copy of the Bureau’s proposed contract of Oc- 
tober 21, 1947, Mr. Tracy directed Mr. Devore to make a 
further study indicating the cost of power under the rates 
proposed by the Bureau over a fifteen year period, in the 
light of his estimates of demand (Rec. pp. 654; 691-3). On 
December 10, 1947, he prepared this study, showing what 
the average cost of power under the Bureau’s proposal over 
a fifteen year period commencing in 1948 would be (Ree. 
pp. 693, 720-26). 

On December 12, 1947, Mr. N. R. Sutherland, a Vice- 
President of Pacific, sent Mr. Tracy copies of a proposed 
contract reflecting the proposals made at the meeting of Oc- 
tober 25th (Exh. 11, p.33).* Mr. Tracy immediately instruct- 
ed Mr. Devore to make a study showing the cost of power 
to Sierra under this proposal over a fifteen year period on 
the basis of Mr. Devore’s “bogey” (Rec. pp. 654-5, 694-8), 
and to advise Mr. Tracy as to the relative advantages and 
disadvantages of the two proposals in the light of both the 
cost of power and other pertinent circumstances (Ree. pp. 
656; 693-5). . 

Shortly thereafter Mr. Devore concluded his rate studies, 
from which it appeared that over a fifteen year period be- 
ginning in 1948, power purchased from the Bureau would 
average about .55 of a mill less per kw hour than power 
furnished even under Pacific’s new proposal (Ree. pp. 656; 
696-7 ; 720-6). 


“The proposal was discussed by Pacifie’s Advisory Committee at 
its December 15, 1947 meeting (Exh. 27, p. 5). Pacifie hoped to 
conclude an agreement with Sierra by the middle of December, 1947 
(Exh. 27, pp. 4-5). 
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But Mr. Devore pointed out that despite the more favor- 
' able rate, there were a number of serious disadvantages to 
the Bureau’s proposal. In the first place, there was the vital 
~ element of time. It was anticipated that existing facilities 
- might be insufficient to furnish power in time to meet the 
[2310] 

~ anticipated 1948-49 peak load. // The Bureau did not be- 
- Jieve that even if it received a Congressional appropriation 
' without delay, it could construct the necessary lines to serve 
Sierra before 1951 or even 1952. On the other hand, Pacific 
had proposed to have its new 110 kv transmission line com- 
pleted in time to meet this 1948-49 peak (Ree. pp. 656-7; 
695-6). In the second place, as we have seen, no contract 
could be entered into by the Colorado River Commission 
with the Bureau until a contract had been entered into be- 
tween that Commission and Sierra, and even then, the entire 
project was dependent upon obtaining necessary authoriza- 
tions and appropriations from Congress to build the lines 
connecting Shasta with the Sierra system (Rec. pp. 685 ; 
687). Finally, he pointed out that for several years the 
Bureau would have only a single line to Sierra which would 
probably require Sierra to make some arrangements for 
standby in case this line should break down, which would 
add greatly to the expense (Ree. p. 1010). 

In view of these and other circumstances Mr. Devore rec- 
ommended that despite the slightly higher rate Sierra 
should accept Pacifie’s proposal (Ree. pp. 694-8). Sierra’s 
management accepted this recommendation and Mr. Tracy 
proceeded to work out the details of the proposed agreement 
with Mr. N. R. Sutherland, the Vice President of Pacific in 
charge of Public Relations and Sales (Ree. p. 657). 

One of the provisions in Pacifie’s proposed agreement was 
that Sierra should agree not to construct any additional 
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plants of its own or to purchase power from any other 
source than Pacific during the life of the contract. Mr. Tracy 
attempted to obtain a modification of this provision so as to 
enable Sierra to develop a project on the West Walker River 
[2311] 
if it should prove desirable.* // However, Pacific refused to 
agree to this provision. (See letter, Tracy to Sutherland, 
February 5, 1948, Exh. 11, p. 37.) (Ree. pp. 657-8). Finally, 
the form of contract was agreed to and executed by both 
parties on March 4, 1948. Under it, Sierra was obligated to 
expend close to a million dollars for the extension of the new 
line from Summit to the Nevada border, as well as for a 
transformer bank to reduce the power from 110 kv to 60 kv 
(Exh. 5, 4th contract; Ree. pp. 657-60, 662-4). Moreover, in 
addition to the usual condition subsequent required by Cali- 
fornia law that its terms and provisions were subject to the 
Public Utilities Commission in the exercise of its jurisdic- 
tion, the contract also contained the condition precedent 
that it should not become effective until and unless the par- 
ties were authorized to carry out its terms by the California 
Public Utilities Commission (Exh. 5, 4th contract, Art. 12). 
At that time Sierra was Pacific’s sole interstate resale cus- 
tomer (Rec. p. 816). As the proposed contract concededly 
offered less than fully compensatory terms, it was presum- 
ably thought that the Commission having primary interest 
in such a contract would be the California Commission, 
which would be primarily concerned in preventing any bur- 
den from the low rate falling upon Pacifie’s other customers, 


*Mr. Tracy also sought to reserve Sierra’s right to purchase Bu- 
reau of Reclamation power in the future if an arrangement to wheel 
Boulder power could be worked out or if Federal power was devel- 
oped in northern Nevada, and to permit Sierra to share in any cost 
savings which might result (Exh. 27, p. 5). 
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who were all intrastate. Clearly, a contract for the whole- 
' gale sale of power in interstate commerce at low rates could 
not, of itself, place any burden on that commerce. In any 
event, as we have seen, in addition to obtaining approval by 
- the California Commission, the contract was duly filed with 
the Federal Power Commission. 

It is interesting to note that on February 4, 1948, after 
- Sierra had decided to reject the Bureau’s proposals and to 
accept Pacifie’s offer, the Bureau issued an elaborate report 
and study prepared by its Rates and Economics Section 
[2312] 
| dealing with the retail cost of // electricity in northwestern 
| Nevada, a copy of which is set forth at pages 28 to 49, in- 
- elusive, of Exhibit 21. The obvious purpose of this report 
was to induce Sierra and the officials of the State of Nevada 
to accept the Bureau’s proposals. The report contains a 
~ eomparison of costs of power to Sierra in the year 1946 
under the existing contract with Pacific, and what those 
costs would have been if the power had been purchased 
from the Bureau. The report shows, that Sierra’s total cost 
of Pacific’s power was $477,679 or 8.42 mills per kilowatt 
hour, whereas the same power purchased from the Bureau 
under the rates offered by it would have cost only $345,074, 
or 6.08 mills per kilowatt hour, thus showing a saving of 
$132,605 (Exh. 21, p. 29). The seriousness of the efforts of 
the Bureau to induce Sierra to deal with it rather than with 
Pacific is conclusively established by an examination of this 
elaborate memorandum. 
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The Parties Were Authorized by the California Public Util- 
ities Commission to Carry Out the Terms of the Con- 
tract After a Showing that the Low Rate and Long 
Term Were Offered by Pacific to Protect its Invest- 
ment and “to Hold the Business”. 


As we have seen, the contract contained a condition pre- 
cedent that it could not become effective until and unless 
the parties were authorized and empowered to carry out its 
terms by the California Public Utilities Commission. Ac- 
cordingly, soon after the contract had been executed by the 
parties on March 4, 1948, Pacific filed its application with 
the Public Utilities Commission of California for such 
authorization. The hearing was held before Commissioner 

[2313] 

Craemer of that Com- // mission on April 15, 1948. In addi- 
tion to representatives of Pacific and Sierra, there were 
representatives of both the Public Service Commission and 
the Colorado River Commission of the State of N evada, as 
well as of a number of municipalities, merchants’ associa- 
tions, chambers of commeree, ete., from that State (Exh. 12, 
pp. A, 1-2, Ree. pp. 671-2). 

As appears from the minutes of the hearing, which are 
set forth in full in Exhibit 12, Pacific called Mr. James F. 
Pollard, Manager of the Commercial Department, as its 
witness in support of the contract. After testifying that 
“* * * the purpose of entering into it [the proposed new 
contract] was to give better service to the Sierra Pacific 
Company and to retain its business” (Exh. 12, p. 12) Mr. 
Pollard pointed out that under the proposed new contract 
the rate for the year 1947 would have been .73 mills per 
kilowatt hour lower than under the existing 1938 contract, 
so that the new rate would have resulted in a saving in cost 


116 





2314 


of power purchased from Pacific by Sierra for the year 1947 
of $61,155 (Exh. 12, p. 13). He added that as Sierra’s load 
factor was improved by growth of the load the rate would 
' become still lower (Exh. 12, pp. 13-4). Mr. Pollard also 
- testified that Pacifie’s reason for the fifteen year term of the 
contract was to “* * * guarantee that we would have busi- 
ness for a long enough period of time to warrant us in 
- making the investment in the cost of the new line and amor- 
tizing it. And, furthermore, followed the same pattern as 
previous contracts we have had in each of which instances 
a substantial investment was made for service to this cus- 
tomer. And, similarly, 15-year contracts were taken at each 
of those times for that reason” (Exh. 12, p. 12). 

Messrs. Tracy and Devore, President and Water Re- 
sources Engineer, respectively, of Sierra, also testified at 
[2314] 
this 1948 hearing in support of the contract. Mr. // Devore 
went into some detail in comparing the provisions of this 
contract with the provisions of the proposals submitted by 
the Bureau of Reclamation, explaining why he had recom- 
mended that the contract with Pacific be entered into despite 
the fact that according to his studies the rate under the 
Bureaw’s contract would be .555 mills less than that under 
the Pacific contract when extended over a fifteen year period 

(Exh. 12, pp. 35-9). 

At pages 47 to 57 of Exhibit 12, Mr. A. M. Smith, State 
Engineer of Nevada and a member and Secretary of the 
Colorado River Commission, as well as a member of the 
Public Service Commission of Nevada, and the person with 
whom Mr. Devore had conducted a large part of his negoti- 
ations regarding possible purchase of power from the Rec- 
lamation Bureau, testified at some length to the effect that 
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further study should be given to the possibility of obtaining 
cheaper power from the Bureau before entering into the 
proposed contract. 

It must thus have been quite apparent to everyone pres- 
ent at that hearing that the low rate and the long term had 
been offered by Pacific, as Mr. Pollard put it “to hold the 
business” (Exh. 12, p. 12), in the light of the active com- 
petition of the Bureau of Reclamation and its supporters. 


It was fully understood at the time the contract was ap- 
proved by the California Commission that the rate was 
not fully compensatory, and that any loss resulting 
from this circumstance would be borne by the stock- 
holders of Pacific and not by its other customers. 


At the 1948 hearing both Mr. Pollard, Pacific’s witness, 
and Mr. DuVal, its lawyer, brought out that whereas the 
rate under the 1938 contract had been substantially the 

[2315] 
same rate as that known as Pacifie’s P-6 // rate on file with 
the California Public Utilities Commission, the rates under 
the proposed 1948 contract were to be substantially the 
lower rates provided for under Pacific’s filed schedule 
known as P-31 (Exh. 12, pp. 6-8, 20-1). The principal differ- 
ences between the proposed contract and the straight P-31 
filed rate were that Schedule P-31 provided for five vear 
contracts whereas the present contract was to be for a term 
of fifteen years, and that Schedule P-31 did not contain any 
provision for a standby charge, whereas under the proposed 
eontract Sierra was to pay Pacific $30,000 a vear for stand- 
by (Exh. 12, pp. 8-9, 21). In addition, of course, there were 
also the provisions regarding the construction of new lines 
hereinabove referred to. 
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At page 22 of Exhibit 12, the record of the hearing on the 
1948 contract, Mr. Wehe, representing the Staff of the Cali- 
fornia Public Utilities Commission, asked Mr. Pollard the 
following question: 

“Q. Mr. Pollard, can you state if the proposed con- 
tract were authorized by the Commission that your 
Company would be willing to accept the conditions im- 
posed in the Commission’s order I think that you quote 
as 38,305 in Case 4788 that authorized the establish- 
ment of Schedule P-31? A. What conditions do 
vou refer to, Mr. Wehe? * * *. 

“Q. Specifically what I had in mind was that por- 
tion of the opinion which raised the question as to 
whether P-31 was fully compensatory, that it carried 
its full cost of service and if it did not that the burden 
would not become and lie on the other P.G.&E. cus- 
tomers? A. I think the Company would agree to 
that condition, ves, under those conditions” (Exh. 12, 
p. 22). 

In order to properly understand the implications of these 
_ references to Schedule P-31 it becomes necessary to turn to 

[2316] 

the hearings in Case No. 4788 held in Sep- // tember, 1945 
_ before the California Railroad Commission, predecessor 
| of the Public Utilities Commission, as a result of which 
- Pacifie’s Schedule P-31 was authorized (Exh. 10). 

| At those hearings, Mr. Beckett, Rate Engineer of Pacific, 
_ testified in support of the proposed new rate (Exh. 10, p. 
45). He pointed out that this was a revision of an earlier 
rate known as P-30 which had become effective in 1936 and 
which involved a general reduction to large industrial cus- 
' tomers provided they would sign five vear contracts. 


«* * * The purpose was to meet competition of Diesel 
engines and other isolated electric generating plants 
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and to promote additional business (Exh. 10, pp. 61-2). 
“* * * IT do know of my general knowledge and studies 
that it is better to hold any business at a somewhat 
reduced rate than not to hold it. The proposed P-31 fits 
logically into the Company’s rate structure” (Exh. 10, 
p. 62). 


At page 65 he stated that he did not believe the P-31 
schedule as proposed would return to the Company its full 
allocated average cost of rendering the service, although 
«* * * from my general knowledge I am convinced that P-31 
will more than cover those costs which can be saved if the 
business involved were lost” (Exh. 10, p. 66). 

At page 67 Mr. Beckett was asked whether the filing of 
this schedule with its low rates, terms and conditions would 
impose an added burden upon the company’s remaining 
eustomers : 

“A. No, sir. On the contrary, it will, eventually, 
through the rate making process, be beneficial to the 
Company’s customers as well as to the Company. For 
the time being, until there is some general change in 

[2317] 
rates obviously there can be no // burden upon them 
because their rates remain unchanged and the only 
effect of this reduction falls upon the Company and its 
stockholders” (Exh. 10, pp. 67-8). 


Under cross-examination, at page 79, he repeated: 
“* * * The 5-year contract term is justified on the same 
grounds, that is, I mean the competition, namely, to 
protect existing business from competition, stabilize 
costs, make possible a rendering of better service at 
lower unit cost” (Exh. 10, p. 70). 


At page 71, he again pointed out that it was better for the 
company to hold business than to lose it and have unused 
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facilities provided “* * * the incremental revenue is more 
than the incremental cost” (Exh. 10, p. 71). 

_ Following this hearing the California Railroad Commis- 
sion, which at that time had jurisdiction over California 

' public utilities, entered its Decision No. 38305 and order 
on October 16, 1945 (Exh. 9). Its opinion preceding the 
order, among other things, states: 

“At the hearing, witnesses for Pacific explained the 
circumstances which had given rise to the proposed 
rate reductions. It was pointed out that the United 
States Department of the Interior, Bureau of Recla- 
mation, has publicly offered a schedule of rates for 
the sale of electric energy generated at its Shasta 
hydroelectric plant, * * *. Such resale rate offered by 
the Bureau was substantially lower than Pacific’s pres- 
ently effective resale rates for similar services” (Exh. 
9, p. 345). 


And, at page 348, the opinion continues: 
| “Testimony given by witnesses for Pacific, as well 
[2318] 
as by the Commission’s staff, indicates that // Sched- 
ule P-31 will not return all the costs which properly 
should be included if a full compensatory rate were 
being established” (Exh. 9, p. 348). 


_ And at page 349 : 

: “Tt justifies the offer of reduced rate to resale cus- 
tomers primarily in order to safeguard existing busi- 
ness * * *. 

“Tt is clear that Pacific has the legal right to reduce 
its rates in order to meet in good faith the competitive 
rates being offered by the Bureau of Reclamation. 
This right has frequently been recognized by the Com- 
mission. Our precedents to such effect, as well as the 
judicial authorities, were cited in the case of Modesto 
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Irrig. Dist v. Pacifie Gas & Electric Co. * * *. However, 
as the Commission has clearly stated in that decision, 
'as well as in many others, the loss, if any, incurred by 
a utility offering a competitively reduced rate, must 
be borne by the utility itself and will not be permitted 
to burden its other customers” (Exh. 9, p. 349). 


It was fully understood at the time the contract was 
approved by the California Commission that the rate 
fixed was to remain unchanged for the duration of the 
contract. 


That the rate fixed for the five-year contracts authorized 
under Schedule P-31 was intended to be firm for the dura- 
tion of the contract is affirmatively established by the testi- 
mony of Mr. Beckett, rate engineer of Pacific, at the P-31 
hearing in 1945. Under cross-examination, at page 76 of 
Exhibit 10, he testified as follows: 

| “Q. * * * Then, from the customer’s viewpoint it 
would probably follow that the sole reason that that 
[2319] 

customer would sign up for a 5-year con- // tract 
would be because of the opportunity to receive the 
lower rate under P-31 or P-30, isn’t that right? A. 
Well, I would imagine that that would be—might be 
his reason right now, but I would think that he also 
might desire stabilization, assurance that he will have 
service at this lower rate for a period of at least 5 
years.” (Emphasis supplied.) (Exh. 10, p. 76.) 


That this was also the intent at the time Pacific’s contract 
with Sierra was presented for approval to the California 
Commission in 1948, would seem equally apparent from 
the cross-examination of Mr. Devore, Sierra’s engineer, by 
Mr. DuVal, counsel for Pacific, at page 43 of Exhibit 12. 
Mr. Devore had testified that he had compared the cost to 
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- Sierra over a fifteen vear period, to and including the year 
- 1962, under the rates offered by the Bureau, with the rates 
offered by Pacific in the proposed contract (Exh. 12, pp. 
36-7). Mr. DuVal evidently accepted this as a correct 
- method of comparing rate provisions of the two proposals, 
for he questioned Mr. Devore as to whether, in making his 
- comparison as to what the respective rates would be for 
- the year 1962, he had taken into consideration the existence 
of a provision for standby in the Pacific contract, and the 
' lack of such a provision in the Bureau’s proposal. 

That Mr. DuVal considered the rate provision to be bind- 
' ing for the duration of the contract, at least as recently as 
- February 10, 1950, would also seem apparent from his 
' statement to the California Commission at a hearing held 
at that time that it would be “double dealing repudiation” 
for Pacific, having entered into such a contract, to there- 
after appear before the California Commission and ask 
that the contract rates be increased. See page 34, infra. 

[2320] 

The final proof that it was understood by those who par- 
ticipated in the 1948 hearing that the rate was to be firm 
is apparent from the formal letter filed with the Federal 
Power Commission in the present proceeding by the Public 
Service Commission of the State of Nevada (Exh. 22). 
It will be recalled that this Commission was represented 
at the 1948 hearing and that the Chief Engineer of the State 
of Nevada, who was also a member of that Commission, 
urged at that time that further opportunity should be given 
to study the possibility of obtaining power from other 
sources. In the letter which it submitted in the present 
proceeding the Nevada Commission said: 

“5__Hlad there been any doubt of the validity of the 


‘eontract between the two companies, this Commission 
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would have ordered Sierra Pacific Power Company to 
construct its own power stations on the Truckee, Car- 
son, and Walker Rivers in Nevada and a steam plant 
to supplement the hydro power developed on those 
streams” (Exh. 22, p. 2). 

As a result of the 1948 hearing an order was entered 
pursuant to which Pacific and Sierra were “* * * granted 
all necessary permission and authority to carry out the 
terms and conditions of the written contract dated March 
4, 1948 * * * and deliver and charge for on the one hand 
and receive and pay for on the other, electric energy at the 
rates and under the conditions provided in said contract” 
(Exh. 13, p. 5). One of these “conditions provided in said 
contract” was that it should remain in effect for a period 
of at least fifteen vears. 

[2321] 

In 1949, Pacifie again assures the California Commission 
that Sierra’s contract had been entered into to meet 
competition from the Bureau of Reclamation, and 
asserts that it would be “double dealing repudiation” 
for Pacific to ask for an increase in the contract rates. 


Less than two years after obtaining authorization of its 
1948 contract with Sierra, Pacific filed its application with 
the California Commission, now known as the California 
Publie Utilities Commission of California, requesting a 
general rate increase of 6%. In that application Pacific of 
its own volition requested that some twenty purchasers for 
resale which had straight five year P-31 contracts with 
Pacific should be exempted from the proposed increase, and 
during the course of the hearing sought and obtained per- 
mission also to exempt Sierra (Exh. 14, pp. 40-4). 

At the hearing on this application, Mr. J. S. Moulton, 
Vice President and Executive Engineer of Pacific, testified 
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in support of the application. After describing the existing 

' five year contracts entered into under P-31, Mr. Moulton 

said: 

“* * * Because of the competitive conditions under 
which these contracts were negotiated, which reasons 
were recognized by the Commission in authorizing 
them, we believe that the contracts with all these cities 
and with the Plumas-Sierra Cooperative should be 
exempted from the requested increase” (Exh. 14, p. 
42). 

At page 44, he continues: 

! «* © * There is one other similar contract which should 
be added to Exhibit K [the exhibit listing the custom- 
ers to be exempted from the rate increase], in my 

[2322] 

opinion. That is a 15-year contract // made with the 
Sierra-Pacifie Power Company dated March 4, 1948, 
which was approved by this Commission in Decision 
No. 41,537 dated April 27, 1948. That contract was 
negotiated under conditions much the same as those 
which existed in the case of the Redding contract, and 
these other contracts which I have described” (Exh. 
14, p. 44). 

The Redding contract to which Mr. Moulton referred pro- 
vided for a rate 10% lower even than the straight P-31 
rate. This low rate had been approved because it was shown 
that the City of Redding was within ten miles of the Shasta 
Dam so that it would be easy for the City to purchase power 
directly from the Bureau of Reclamation (Ree. pp. 551-2). 
As a result, Redding’s competitive position was so strong 
that they were offered a rate even lower than P-31 in order 
to hold the business (Exh. 16, pp. 1309-10). 

Any remaining doubt on the issue of whether or not the 
present contract was entered into on a competitive basis 
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in order to meet the competition from the Bureau, would 
seem conclusively to be laid at rest by the further testimony 
of Mr. Moulton under cross-examination at the same hear- 
ing. At page 541 of Exh. 15, in answer to a question as to 
why the contract with Sierra Pacifie Power Company 
should be exempted from the proposed increase, he replied : 
_ “For the reason that I stated in mv direct examina- 
tion, Mr. MacKay. That goes largely to the fact that 
the contract along with the contracts such as with the 
City of Redding, which you heard something of this 
morning, were obtained under competitive conditions 
with those groups in Nevada which were actively inter- 
ested in trying to get the Bureau of Reclamation to 
give service to the Sierra Pacific area in Nevada from 
[2323] 
the Central Valley Project in California. We // finally 
made a 15-year contract with Sierra Pacific. We made 
a longer contract because we understood [sic] to build 
an additional line to supply them and we felt we needed 
that protection of a long contract. I am very sure that 
those competitive conditions existed then and that 
there is still agitation among certain groups in Nevada 
to get a line and that— 
| Q. Do you think there was any reason for the Fed- 
eral Government building a line over the Mountains 
to supply that area with electricity in view of the con- 
ditions that prevail, as far as the Government furnish- 
ing any similar type of energy to the people of Cali- 
fornia? A. Yes, Ido. 
| Q. What groups in Nevada, if you recall, what 
particular groups was it that acted in that behalf? 
A. It was either an official—I think, any [sic] offi- 
cial State body known as Nevada-Colorado River Com- 
mission. They held a series of meetings on that matter. 
Met with the Bureau of Reclamation representatives, 
according to the information that reached me. Also at 
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that time two United States Senators in Nevada, Sena- 
tor McCarren and Senator Maloney [sic] have both 
personally given time and attention to that matter” 
(Exh. 15, pp. 541-2). 


It is difficult to see, in the light of this sworn testimony 
by their own Vice President and Executive Engineer, how 
Pacific can seriously assert today before the Federal Power 
Commission that the contract with Sierra Pacific was not 
entered into in order to meet competition from the Bureau 
of Reclamation.* 

[2324 ] 

Moreover, in his closing argument in support of these 
exemptions Mr. DuVal, counsel for Pacific, made the very 
arguments to the California Commission upon which Sierra 
now relies (Exh. 16, p. 1309): 


“* * * Tn essence, it was a question of holding the 
business or losing the business. The Company, in its 


judgment, concluded that all things considered, it was 
valuable to it and not a detriment to its customers that 
the endeavor be made to hold those customers on the 
lines. And for that reason, it did quote special rates. 
Most of those contracts, most of those customers are 
now under contract with the Company for a period of 
approximately 5 years, and in one or two instances, 


longer periods, so we have retained the customers. 


*The accuracy of Mr. Moulton’s statements is borne out by the 
minutes of the meetings of Pacifie’s Advisory Committee during the 
Summer and Fall of 1947, which show Sierra’s refusal to negotiate 
with Pacific until the situation with respect to government power 
was clarified and the pressure on Sierra to deal with the government 
(Exh. 27, pp. 2-4). 

Moreover, the minutes of the meeting of October 6, 1947 show 
that after Sierra had refused to negotiate further with Pacific 
because of the pressure to bring Shasta power to Nevada, Pacific 
decided to consider giving Sierra the lower P-31 rate which it 
offered on October 25, 1947 and which formed the basis of the 
contract (Exh. 27, p. 4). 
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“In view of the fact that we have made these very 
recent contracts at somewhat reduced price, although 
most of them are P-31, with a minor adjustment * * * 
I think anybody would agree that we would be accused 
of double dealing repudiation if we had, immediately 
after having made a contract with the City, then ap- 
peared before this Commission and asked that the rates 
be increased 6 per cent * * *. A somewhat like situation 
obtains in respect to the other resale municipal cus- 
tomers. * * * The Commission authorized the Company 
to carry the contracts out in accordance with their 
terms, and the Company felt obligated that it should 
not apply for an increase in respect to those custom- 
ers” (Emphasis added) (Exh. 16, pp. 1309-10). 


He thus assured the Commission that under these P-31 con- 
tracts the Company was “* * * at Jeast earning the out-of- 
pocket cost so that there will be no burden on the remaining 
customers” (Exh. 16, p. 1311). 


On the basis of this testimony the Commission, in its 
order of March 21, 1950 approving the proposed general 
[2325] 
rate increase, expressly authorized the exemption of Sierra 
and the other resale customers from the increase, saying: 

“In justification of the proposed exemption of the 
16 resale customers, Pacific states that contracts with 
each have had the formal approval of the Commission: 
that the making of such Special contracts was compelled 
largely by competitive conditions; that the contract 
rates are sufficiently compensatory to meet all direct 
costs of service; and that the retention of such custom- 
ers for a term of years is of benefit to the utility and 
its customers as a whole” (Exh. 18, p. 9). 


The order continues: 


“In authorizing Pacific to exempt certain resale 
customers from rate increases, we recognize the right 
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of a utility to meet competition. In approving such 
special contract rates in the past, we indicated that, if 
the revenue therefrom should fall below the cost of 
service, the loss would not be permitted to burden the 
other classes of customers. Pacifie’s witness stated that 
in his opinion the serving of these customers at the 
contract rates will not impose any burden on other cus- 
tomers, and that the contract rates are more than suffi- 
cient to meet the out-of-pocket costs including depre- 
ciation and return on facilities used exclusively for 
this service. There is no evidence in the record to the 
contrary” (Ex. 18, pp. 14-5). 


[2326] 


After Pacific had obtained all the benefits it was entitled 
to under the contract and all danger of competition had 
been eliminated, Pacific repudiated the position which 
it had so repeatedly asserted, denying that the contract 
was entered into in order to meet competitive condi- 


tions and asserting that the rate provisions can be 
changed at any time simply by showing that they do 
not produce a fully compensatory return. 


As we have seen, when the contract in question was en- 
tered into in 1948, Sierra’s bargaining position was based 
upon the possibility of obtaining power from sources other 
than Pacific. By 1952, this bargaining position had been 
substantially destroyed. Having entered into this contract 
and expended close to a million dollars in performance of 
its obligations under the contract, Sierra’s position has now 
entirely changed. It would be highly uneconomical for 
Sierra to abandon this investment which, when made, repre- 
sented 10% of its entire capital outlay, and seek other 
sources of power. And in any event the other potential 
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sources of power which existed in 1948 had disappeared 
(Ree. pp. 666-70). 

For in the meantime Pacific has entered into a ten year 
“wheeling agreement” with the Bureau of Reclamation 
under which all available surplus power from the Bureau’s 
Shasta development, which otherwise could have been deliv- 
ered to Sierra under the various plans hereinabove dis- 
cussed, has been purchased by Pacific and is completely 
under its control (Rec. pp. 666-7, 943-5). The area within 
which the Shasta power will be “wheeled” by Pacifie under 
this contract (shown on a map introduced in evidence at the 
hearing as Exhibit 25) is such as to make it impossible for 
Sierra to obtain any part of it (Ree. pp. 957-960). Indeed, at 
the hearing in this proceeding, when Commission Staff 
Counsel suggested that perhaps Sierra could still make 

[2327] 
some // arrangement to have Pacific wheel Shasta power 
to it, counsel for Pacific assured the Examiner that Pacific 
would not willingly wheel any Shasta power to Sierra (Ree. 
pp. 984-5, 957-60). 

The other possible sources of additional power considered 
in 1948 likewise provide no serious threat at the present 
time. Present day construction costs make the construction 
of steam or diesel plants at Reno and the proposed West 
Walker River development prohibitive, and West Walker 
would concededly produce insufficient power to meet all of 
Sierra’s present requirements, even though in 1948 it might 
have produced enough power to tide Sierra over during 
the shortages anticipated in the immediate future and until 
facilities to provide Bureau of Reclamation power could 
have been erected (Rec. pp. 668-70; 744-9). | 


130 





2328 


Thus Sierra now has nowhere to turn except Pacific as 
a source of power. 

Apparently a somewhat similar situation exists as to 
many of the communities in the State of California which 
have P-31 agreements with Pacific. Through the wheeling 
agreement Pacific has some control over the areas in which 
such Shasta power as is available to new customers will 
be delivered and, of course, the cost to these communities 
of constructing their own production facilities has now 
become prohibitive. The only community which still enjoys 
the same competitive position that it had when its contract 
was entered into is the City of Redding, which, as we have 
seen above, is situated within ten miles of the Shasta power- 
house, so that it could at any time purchase power directly 
from the Bureau without regard to the wheeling agreement. 

Being thus relieved of the necessity to maintain low rates 
in order to “hold the business” of all of the other special 
contract customers, including Sierra, Pacific now seeks to 

[2328] 
repudiate the solemn agreements to furnish // power at 
low rates which it had entered into when the loss of these 
customers through competition was seriously threatened. 
In 1952 Pacific applied to the California Public Utilities 
Commission for a general overall rate increase of about 
18% in its rates to Sierra and to the local California P-31 
contract customers which had been voluntarily exempted 
from the 1950 rate increase, but exempting the City of 
Redding on the express ground that it was still in a com- 
petitive position (Exh. 17, p. 39). At the hearing on this 
proposed increase Pacific made no effort to show that 
these contracts had become such a burden that they inter- 
fered with Pacifie’s ability to carry out its proper purposes 
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and were therefore against the public interest. On the con- 
trary, the only effort made by Pacific was to attempt to 
argue that the contracts had not been entered into to meet 
competition at all. See, for example, counsel’s objections 
to testimony by Mr. Tracy at that hearing that the Sierra 
contract had been entered into under competitive condi- 
tions, at pages 1398-1403 of Exhibit 23. Evidently, how- 
ever, the California Public Utilities Commission remem- 
bered the circumstances under which it had approved 
Schedule P-31, as well as Sierra’s present contract. No 
doubt the Commission also remembered the position taken 
by Pacific at the hearing only two years previously, when 
Pacific itself urged that the special resale contract to cus- 
tomers be excluded from the 6% rate increase which it 
was then seeking. For the California Commission, although 
approving Pacific’s proposed general increase, expressly 
exempted the special resale contracts, including Sierra, 
from the increase. Of Sierra, the Commission at page 40 
of the opinion preceding its order (Ex. 17) said: 
“Special Resale Contracts 
Among the special resale contracts which applicant 
[2329] 
seeks to alter in this proceeding is one in- // volving 
the sale of electric energy at wholesale to Sierra Pa- 
cifie Power Company at the Sierra summit. The present 
contract, dated March 4, 1948, was approved by this 
Commission in Decision No. 41537. This agreement 
was a renegotiation of prior contracts extending as 
far back as 1923 covering this point of delivery. The 
contract covered, in addition to rate structure, other 
features of delivery including building of additional 
lines on the part of both parties and the establishment 
of a contract term of 15 years to provide protection to 
both parties. This contract was concluded after nego- 


tiations extending over about a year’s time. The pro- 
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testant, Sierra Pacific Power Company, makes the 
point that if conditions are shown to justify a change 
in the rate, which conditions it denies have been shown, 
then the contract rates might be altered but that such 
alteration should be made by agreement of the parties 
and submitted as previous contracts have been for 
approval by this Commission” (Exh. 17, p. 40). 


After discussing several other similar contracts and 
showing why they should also be excluded, the Commis- 
sion stated that it felt that the parties should be given 
an opportunity to negotiate a change, and continued (pp. 
41-2): 

«* * * The revenues from these services will be com- 
puted at the new resale schedule for the purpose of 
determining applicant’s over-all revenue requirements 
only, but the rates for such resale contract customers 
will not now be increased. By this method no burden 
will be placed on the other classes of customers but 
any burden will fall on the stockholders’ portion of the 
earnings until such time as the contracts may have 
been renegotiated and have been authorized by the 
Commission. No special exemption from this method 
of treatment will be made for the City of Redding 
resale contract. 
[2330] 

In connection with these special contracts, we point 
out that the applicant, in order to forestall alleged 
government competition, requested authority from this 
Commission to enter into said contracts with the clear 
understanding that its stockholders must bear any 
burden which the applicant might sustain as a result 
of the operation of any such contracts. Therefore, 
equity calls for the treatment which we have accorded 
to these special contracts” (Exh. 17, pp. 41-2). 
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It is thus apparent that any loss resulting from the low 
rates unders the existing contracts will fall on the stock- 
holders of Pacific and not upon other customers. 


 Pacifie’s Position in the Present Proceeding. 

Having failed to induce the California Commission to 
assist its effort to repudiate its obligations under the agree- 
ment while retaining all its benefits, Pacific now applies 
to this Commission for assistance in its scheme of “double 
dealing repudiation”. Again, Pacific does not seek this in- 
crease on the ground that the contract rates have become so 
burdensome that the public interest requires an increase. 
Its own presentation negatives any such inference. On 
the contrary, Pacific seeks the present increase solely on 
the ground that the new proposed rates are “reasonable”, 
and asks that, except for the rate increase, the contract 
remain in force (Exh. 1, p. 1). Moreover, in an effort 
to justify its action it again takes the extraordinary posi- 
tion |that the contract in question was not entered into 
on a competitive basis (Ree. pp. 27-8) and that there had 
never been any agreement that the stockholders should bear 
any loss resulting from the low rate (Pacifie’s Answer, 
April 10, 1953, p. 4). It is difficult to find any serious 
basis, for such denials in view of the repeated assertions 
and testimony by Pacific’s own officials produced by Pacific 

[2331] 

itself before the California Commission which we have 
herein above set forth, and of the repeated statements 
by the California Commission itself, that the low rates had 
been authorized in order to meet competition, and on the 
condition that the stockholders would bear any burden re- 
sulting therefrom. 
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During the course of the hearings Pacifie’s witness Pol- 
lard at first made a valiant attempt to support his em- 
ployer’s newly assumed position, even to the extent of 
contradicting the earlier sworn testimony of company 
officials and asserting that the contract had not been entered 
into in order to meet competition (Rec., pp. 308-9, 314-16, 
343-6). However, he was forced to admit, as he had testi- 
fied at the 1948 hearing approving the contract, that the 
contract with its low rate was entered into in order “to 
retain the business” (Rec., pp. 321-3), and was wholly 
unable to give any explanation of the distinction between 
offering a low rate in order “to retain business”, and “in 
order to meet competition” (Rec., pp. 322, 352-3). Finally, 
when Vice President Moulton’s detailed testimony that the 
contract had been offered in order to meet competition 
from the United States Bureau of Reclamation was read 
to him, Pollard reductantly admitted that “There was some 
threat of competition * * *” (Ree. pp. 355-58). 

In his earlier testimony, Pollard attempted to explain 
the offer of the P-31 rate by saying that it had been “estab- 
lished” as the rate for special contracts with resale pur- 
chasers, (Ree. pp. 317-8) so that it was “made available” 
to Sierra (Ree. pp. 323-4). The short answer to that asser- 
tion is that despite the existence of Schedule P-31 as an 
approved rate from 1945 until after this present contract 
was entered into, Pacific had never once offered it to Sierra, 
but on the contrary, had repeatedly demanded a renewal 
eontract for fifteen vears at existing rates which, as we 

[2332] 
have seen, were // substantially Schedule P-6, and were 
significantly higher rates than those “available” under 
Schedule P-31. Moreover Mr. Tracy testified that the only 
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time he ever heard P-31 mentioned by Pacific representa- 
tives prior to the meeting on October 25, 1948, at which 
that rate was finally offered, was at the 1945 hearing at 
which Pacific was seeking approval of its P-31 rates. He 
said ‘that he remembered at that hearing “[T]he remark 
was made to me at that time that that rate was not for 
our company” and that this was said by one of the officials 
of Pacific (Rec. pp. 650-1).* 

Under cross-examination by counsel for the Commission 
Staff, Pollard admitted that at the time the 1948 contract 
was entered into “* * * it was not regarded as providing 
a full and fair return, including full return on investment, 
** *” (Ree. p. 814). His first attempt to explain why this 
low P-31 rate was offered was to argue again that the rate 
was offered “* * * because it was the resale rate that we 
had on file at that time for customers of this class” (Ree. 
p. 815). When pressed further for an explanation of why 
Pacific had reduced its earlier demands, he said that “* * * 
in the final clinches of these negotiations, we agreed to sub- 
stitute P-31, our general resale schedule, for the previous 
rate that had been offered, including the absence of a fuel 
oil clause” (Ree. p. 820). At page 824, he agreed that the 
transaction with Sierra in 1948 “* * * was in many im- 
portant respects unique”, and concluded: 


“T think the record is clear in this ease that Mr. 
Sutherland conferred with the officers of Sierra Pacific 
at a time when I was not present, and he was the one 


*In connection with Mr. Pollard’s testimony regarding the offer- 
ing of P-31 to Sierra it should be noted in the minutes of the meet- 
ing of Pacifie’s Advisory Committee on October 6, 1947 that Mr. 
Black, Pacific’s president, asked if P-31 had been considered for 
Sierra and was told it had not been considered applicable. It was 
then agreed that its application to Sierra would be studied (Exh. 
27, p. 4). 
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who offered that compromise, // so I would have to 
make an assumption as to what was in his mind in 
making the offer” (Ree. pp. 825-6). 


Thus there is not a shred of evidence from which even 
an inference could be drawn in support of Pacifie’s present 
contentions that the present contract was not entered into 
to meet competitive conditions, that it was not recognized 
by all at the time it was entered into that the rates pro- 
vided thereunder were less than compensatory, and that it 
was not the understanding of all parties that, provided the 
incremental revenues from this rate were sufficient to meet 
actual incremental costs of the service rendered, anv loss 
resulting from the low rate would be borne bv Pacifie’s 
stockholders, and not by its other customers (Exh. 10, pp. 
67-8, 71; Exh. 12, p. 22). Indeed, these propositions appear 
to us so overwhelmingly established by the record that we 
find it difficult to understand how Pacific can seriously 
undertake to assert anv different conclusion. 


Argument 


We submit that the following facts are established beyond 
the possibility of argument by the record herein: that the 
rates specified in the contract were concededly less than 
fully compensatory at the time the contract was entered 
into, although such return was, and still is, greater than the 
actual out-of-pocket cost which could be saved if Sierra’s 
business were abandoned; that these low rates were offered 
by Pacific for the purpose of meeting competition and re- 
taining Sierra’s business; that any loss resulting to Pacific 
on account of such low rates will be borne by Pacific’s stock- 
holders and not by its other customers; and that the fifteen 
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year term was included not only to insure that Pacific would 
[2334] 

retain // the business for a long enough period to justify 

the investment required by the contract, but also as an 

inducement to Sierra to enter into the contract by ensuring 

that it would receive the low rates at least for the duration 

of the contract. 

It is Sierra’s contention that such a contract, having been 
expressly approved as to all its terms by the California 
Commission, which at the time had exclusive jurisdiction of 
all of Pacific’s other customers, and having been duly filed 
with the Federal Power Commission, is a legal and binding 
contract which cannot be abrogated either in whole or in 
part under the Federal Power Act without an express find- 
ing that the terms of the contract have become so burden- 
some upon Pacific that the public interest requires a 
modification. 

In support of this contention we shall show: (I) The 
contract is a legal and binding agreement which cannot be 
abrogated against the wishes of either party in the absence 
of proof that its terms have become injurious to the public 
interest; (a) as a matter of simple contract law it is clear 
both from the terms of the contract itself and from the cir- 
cumstances under which it was entered into that it is a valid 
and existing contract and that all of its terms and conditions 
are binding upon the parties for its duration; (b) within 
the meaning of the Federal Power Act the contract is a legal 
and binding agreement which can only be abrogated or 
modified upon a showing that it is so unreasonable that the 
public interest requires modification ; (1) cases holding that 
under certain statutes contract rates are automatically 
superseded when in conflict with general rate schedules 
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fixed by Commissioners are inapplicable to the present situa- 
tion; (2) under a statute such as the Federal Power Act 
contract rates can only be modified if the contract is found 
to be injurious to the public interest; (¢) quite apart from 
[2335] 
the language of the Federal Power Act, the // present 
contract having been expressly approved by the California 
Commission and filed with the Federal Power Commission, 
is a valid and legal contract which can only be modified or 
abrogated upon a finding that it is injurious to the public 
interest; (d) the proper procedure for modifying a valid 
and existing rate contract under the Federal Power Act is 
by an application under Section 206(a), and not by the filing 
of a proposed new schedule under Section 205(d). (II) It is 
in the public interest that the present contract be main- 
tained in full force and effect, at least as long as Pacific 
earns more under the contract than it would save if Sierra’s 
business were lost or abandoned. 


Point I 


The contract in question is a legal and binding agreement 
which cannot be abrogated against the wishes of either 
party in the absence of proof that its terms have he- 
come injurious to the public interest. 


A 


As a matter of simple contract law it is clear both from the 
terms of the contract itself and from the circumstances 
under which it was entered into that it is a valid and 
existing contract and that all of its provisions are bind- 
ing upon the parties. 


Barring for the moment any problems raised by existing 
State and Federal rate-making statutes and the cases inter- 
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preting such statutes, we think it is quite clear as a matter 

of contract law that the present contract is binding on both 

parties for the full period of its existence, as to all of its 

[2336] 

terms, including the pro- // vision fixing the rates. The 

provision to this effect in article 11 could hardly be more 
explicit: 

“This agreement shall be and remain in full force 

and effect until December 31, 1964, or fifteen (15) years 

after the date when the first 110 kv line goes into serv- 


ice, whichever is later, unless extended as herein pro- 
vided * * *.” (Exh. 5, 4th Contract) 


Apparently Pacific agrees that this article applies to every 
provision of the contract except the rate provision, for in its 
application herein Pacific expressly requests that the con- 
tract remain unchanged in every other respect. We are not 


aware of any provision of the contract which could be 
interpreted as supporting a contention that the rate provi- 
sion stands on any different footing than any other pro- 
vision. 

If there had been any intention that the rate should be 
changeable at any time by the normal rate-making process, 
the contract surely would have contained a provision to that 
effect, such as that contained in Pacfie’s contract with Cali- 
fornia-Oregon Power Company, which is in evidence as 
Exhibit No. 6. Paragraph 4 of that contract, after setting 
forth the rates in detail, contains the following paragraph: 

_ “Tf, as and when the Public Utilities Commission of 
the State of California shall (A) authorize, approve or 
order increases or decreases in Pacifie’s resale Sched- 
ule P-31, copy of which is attached hereto; or (b) fix 
and order some other schedule of rates to be estab- 


lished by Pacific in lieu of said Schedule P-31 for resale 
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service by Pacific, then the above schedule of rates 
shall be increased or decreased commensurately there- 
with” (Exh. 6, p. 4). 


We submit that the absence of such a provision in 
| Pacifie’s contract with Sierra is the most eloquent proof 
[2337] 
that Mr. Beckett, Pacific’s rate engineer, was correct when 
‘he stated that the five-year term contract rates provided 
for under Schedule P-31 were intended to be binding “for 
a period of at least 5 years” (Exh. 10, p. 76), and that Mr. 
- DuVal, Pacific’s counsel, was equally correct when he stated 
that any attempt to increase the rates after such a contract 
' had been entered into would constitute “double dealing re- 
pudiation” (Exh. 16, p. 1310). Obviously, if Pacific had in- 
tended the rates in the present contract to be subject to 
' modification at any time by the California Commission, the 
- eontract would have contained the same clause as that which 
they wrote into the contract with California-Oregon. We 
think it is equally obvious from the record in this case that 
if there had been such a clause in this contract, Sierra would 
have rejected it. As we have seen, Sierra flatly rejected 
- Pacifie’s offer of a fifteen year contract containing a fuel 
- escalator clause, and the Public Service Commission of 
Nevada, which has jurisdiction of Sierra’s retail sales, in 
' opposing Pacific’s present application before this Commis- 
sion has stated: 

“Had there been any doubt of the validity of the 
contract between the two companies, this Commission 
would have ordered Sierra Pacific Power Company to 
construct its own power stations on the Truckee, Car- 
son, and Walker Rivers in Nevada and a steam plant 
to supplement the hydro power developed on those 


streams” (Exh. 22, p. 2). 
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We think the question in this case, therefore, is not 
whether the contract was intended to and by its terms did 
provide for the furnishing of power at fixed rates during 
its term, but whether and under what circumstances this 
Commission as a matter of policy should, and as a matter 
of law may, increase those rates without Sierra’s consent. 

[2338] 
B 
Within the meaning of the Federal Power Act the contract 
is a legal and binding agreement which can only be 
abrogated or modified upon a showing that it is so 
unreasonable that the public interest requires modifi- 
cation. 


In| support of the contention that the rate provision in 
the present contract was subject to modification from time 
to time in accordance with ordinary rate-making proce- 


dures, counsel for Pacific at the hearing pointed to the 
next to the last sentence in article 12 of the contract: 


“This agreement shall at all times be subject to such 
changes and/or modifications as [the Public Utilities 
Commission of the State of California] may from time 
to time direct in the exercise of its jurisdiction” (Exh. 
3, 4th contract). | 


But this provision, which is required to be included in every 
special public utility contract by California law is no more 
than a restatement of existing law, Public Utilities Com- 
mission, State of California, General Order 96, Section X. 
It is conceded by all parties that every contract made by a 
public utility is subject to modification by public utility or 
power commissions acting in accordance with their respec- 
tive statutory authority, regardless of the presence of such 
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a clause. Even though the contract does not so provide in 
' express terms, we concede that this contract is also “sub- 
ject to such changes and/or modifications as” the Federal 
- Power Commission “may from time to time direct in the 
exercise of its jurisdiction”. The California Commission 
having in 1952 expressly refused to exercise its jurisdic- 
tion to modify the contract (Exh. 17), the question now 
' presented is whether and under what circumstances the 
Federal Power Commission should or can do so. 
[2339] 

We think it is quite apparent from a study of the leading 
~ eases dealing with this subject that in the last analysis the 
answer to that question will be found in the language of 
the Federal Power Act. 

The Contract Clause and the Fifth Amendment to the 
Constitution have neither been amended nor weakened 
either by the passage of the Federal Power Act or the many 
State statutes dealing with rate regulation. While the law 
is clear that public utility rates may be fixed by govern- 
mental commissions, and that rates contained in private 
contracts may be superseded by such rates when it is found 
that the public interest so requires, it is also still the law 
that a valid contract constitutes a property right which 
eannot be abrogated by State or Federal action unless it 
is found that the public interest does so require. As was 
said by the Supreme Court of the United States in Arkansas 
Natural Gas Company v. Arkansas Railroad Commission, 
261 U.S. 379, at page 383 : 

“The power to fix rates, when exerted, is for the public 

welfare, to which private contracts must yield; but it 

is not an independent legislative function to vary or 

set aside such contracts, however unwise and unprofit- 

able they may be. Indeed the exertion of legislative 
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power solely to that end is precluded by the contract 
impairment clause of the Constitution. The power does 
not exist per se. It is the intervention of the public 
interest which justifies and at the same time conditions 
its exercise.” [Emphasis in last sentence supplied.] 


The problem then is to find whether the contract is a valid 
contract within the meaning of the Federal Power Act, and 
if so, under what circumstances it can be abrogated or 
modified. 

We think that on examination the eases dealing with this 

[2340] 

subject will be found to fall into two categories, // depend- 
ing primarily upon the interpretation of the particular 
statute under consideration. Some States, in the exercise 
of the police power, have enacted statutes providing that 
only rates fixed by Public Utility Commissions are legal. 
Under such statutes it has been held that upon the fixing 
of such rates, all contract rates coming in conflict therewith 
are automatically superseded. Examples are Union Dry 
Goods Co. v. Georgia Public Service Corp., 248 U.S. 372, 
and Midland Realty Co. v. Kansas City Power & Light Co., 
300 U.S. 109. Other statutes, while providing that Public 
Utility Commissions shall have jurisdiction over all utility 
rates and that all such rates shall be reasonable and non- 
discriminatory, ete., do not automatically abrogate exist- 
ing contract rates, but provide machinery whereby they 
may be superseded when found to be unreasonable or dis- 
criminatory. The leading case dealing with such a statute 
is Wichita Railroad & Light Co. v. Public Utilities Commis- 
ston, 260 U.S. 48. It is our contention that the Federal 
Power Act falls in the latter category. 
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1. Cases holding that under certain statutes contract rates 

| are automatically superseded when in conflict with gen- 

eral rate schedules fixed by Commissions are inappli- 
eable to the present situation. 


In Union Dry Goods v. Georgia Public Service Corp., 248 
| U.S. 372, supra, the statute provided that: 
«* ® ® the power to determine what are just and reason- 
able rates and charges is vested exclusively in said 
Commission * * * provided, however, that nothing 
herein shall be construed to impair any valid subsist- 
ing contract now in existence between any municipality 
and any such company * * *.” (Georgia Acts 1907, Part 
I, Title 6, § 5) 
[2341] 

The contract in question, not being with a municipality, 
did not come within this exception. Accordingly, “the power 
to determine what are just and reasonable rates and 

' charges” between the Union Dry Goods Company and the 
Georgia Public Service Corporation was “vested exclu- 

~ sively in said Commission”. The contract had never been 

' approved or filed with that Commission, and the Supreme 
Court held that under that statute, the contract rates must 

yield whenever the Georgia Commission issued an order 
fixing a general schedule of “just and reasonable rates”. 
After citing many cases, the Court concluded : 

“These decisions, a few from many to like effect, 
should suffice to satisfy the most skeptical or belated 
investigator that the right of private contract must 
yield to the exigencies of the public welfare when deter- 
mined in an appropriate manner by the authority of 
the State * * *.’ [Emphasis supplied] (248 U.S. 372 


at 377) 
In the Midland Realty case, 300 U.S. 109, supra, the pur- 
chaser under a private contract, again not filed with or 
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approved by the State Commission, sought to enforce its 
contract rates as against a general schedule of higher rates 
promulgated by the Commission, claiming the protection 
of the Contract and Due Process clauses of the Constitution. 
The Supreme Court said: 

“These questions are to be decided upon the con- 
struction that the state supreme court put upon the 
[state utilities] statute. And that law is to be taken as 
if it declared that rates made in accordance with its 
provisions shall supersede all existing contract rates.” 
(300 U.S. 109 at 113) 


Paragraph 2 of Section 5189 of the Revised Statutes of 
Missouri of 1929 provided that 
“No gas corporation, electrical corporation * * * shall 
[2342] 
directly or indirectly * * * charge, demand, // collect 
or receive from any person or corporation a greater 
or less compensation * * * than it charges, demands, 


collects or receives from any other person or corpo- 
ration for doing a like and contemporaneous service 


°* @¢ @99 


Thus the statute in terms forbids all “special” contract 
rates, so that, as the Supreme Court of the State of Missouri 
held, rates fixed by the Commission “automatically super- 
sede all rates coming into conflict therewith” (Kansas City 
L. & P. Co. v. Midland Realty Co., 338 Mo. 1141 at 1147). 
The Supreme Court of the United States held that under 
that statute: 
“It is clear that, as against those specified in the con- 
tract here involved, the rates first filed by plaintiff and 
those promulgated by the commission in accordance 
with the statute have the same force and effect as if 
directly prescribed by the legislature.” (300 U.S. 109 


at 114) 
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But the provisions of the Federal Power Act are of a 
very different nature. Whereas the Missouri statute for- 


bade any utility to charge any customer “any greater or 
‘less compensation” than it charged others, the Federal 


Power Act, in Section 205(b), forbids only “any undue 


' preference or advantage” or “any unreasonable difference 
in rates”, and sets forth the procedures under which the 
existence of such “undue preference” or “unreasonable 
- difference” shall be determined and corrected. Thus, the 
- Act did not contemplate that existing rates would auto- 
' matically be superseded by Commission rates. On the con- 
- trary, the Federal Power Act by its terms clearly contem- 
_ plates that existing contract rates shall continue in full 


force and effect until and unless they are changed in accord- 


ance with the provisions of that Act. Thus Section 205 (d) 
' provides that no public utility may change its existing rates 


“or any contract relating thereto”, except upon notice and, 
[2343] 
if so ordered // by the Commission, after a hearing. As we 
shall point out hereafter, we believe that this provision is 
applicable only to a modification of a contract which has 
been previously agreed to by the parties, and that the pro- 
visions for changing a contract without such agreement 
are contained in Section 206(a), which reads as follows: 


“Whenever the Commission, after a hearing had 
upon its own motion or upon complaint, shall find that 
any rate * * * or contract affecting such rate * * ° is 
unjust, unreasonable, unduly discriminatory or pref- 
erential, the Commission shall determine the just and 
reasonable rate * * * or contract to be thereafter ob- 
served and in force, and shall fix the same by order” 
(16 U.S.C. § 824e(a)). 
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Regardless of which of these provisions is applicable to 
the present case, we submit that no one can argue, and we 
are quite confident that no court has ever held, that this 
statute automatically abrogates existing contract rates. For 
the Act in terms expressly recognizes the existence of con- 
tract rates and prescribes when and under what circum- 
stances they may be modified or abrogated. 


2. Under a statute such as the Federal Power Act, contract 
rates can only be modified if the contract is found to be 
injurious to the public interest. 

We submit that the rights of the parties and the powers 
of the Federal Power Commission under the Federal Power 
Act are governed by the decision of the Supreme Court in 
Wichita Railroad & Light Co. v. Public Utilities Commis- 
ston, 260 U.S. 48, supra. In that case, the Supreme Court 
was confronted with a statute (Public Utility Law of Kan- 
sas, ¢. 238, Sess. L. 1911) which is in all respects similar to, 
if not identical with, the provisions of the Federal Power 

[2344] 

Act. That // statute, like Section 206(a) of the Federal 

Power Act, supra, set up procedures whereby existing rates 

could be changed and reasonable rates substituted in lieu 

thereof whenever they were found to be “unjust, unreason- 
able, unjustly discriminatory or unduly preferential” (Pub. 

Util. L., Kans., supra, § 13). It also contained a provision 

analogous to Section 205(d) of the Federal Power Act, 

whereby public utilities desiring to make a change in rates 
could file a schedule of new rates which would become effec- 
tive within thirty days after approval by the Commission 

(Pub. Util. L., Kans., supra, § 20). The Supreme Court of 

Kansas, in interpreting this statute, had held: 


148 





2345 


“The passage of the act did not automatically over- 
throw contracts, nor set aside schedules of rates which 
had been agreed upon. Neither did the fact that the 
defendant published and filed a schedule of rates with 
the public utilities commission abrogate the contract” 
(Kaul v. American Independent Telephone Co., 95 
Kan. 1 at 4). 


The Supreme Court of the United States, after reciting 
' the provisions of the Kansas statute, reached a similar 
- eonclusion, holding that “* * * the filing of a schedule of 
' changed rates under § 20 [the section analogous to Section 
205(d) of the Federal Power Act] cannot accomplish the 
result of abrogating contract rates” (260 U.S. 48 at 56). 
After discussing the provisions of the Act requiring a 
- full hearing and a finding that the existing rates are unjust 
and unreasonable before they can be changed, the Court 
concluded: 
“We rest our decision on the principle that an express 
finding of unreasonableness by the Commission was 
indispensable under the statutes of the State.” (260 
U.S. at 59) 


[2345] 


We know of no case which either overrules or in any 
way lessens the effect of this decision. Surely such deci- 
sions as that in the Midland Realty and Union Dry Goods 
cases, supra, can have no bearing upon a case arising under 
a statute such as that considered in the Wichita case or 
under the almost identical provisions of the Federal Power 
Act. It follows that the rates under the existing contract 
can only be abrogated or modified after a finding that the 
existing contract is unreasonable and injurious to the pub- 
lic interest. 
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C 
Quite apart from the language of the Federal Power Act, 
the present contract, having been expressly approved 
by the California Commission and filed with the Fed- 
eral Power Commission, is a valid and legal contract 
which can only be modified or abrogated upon a finding 
that it is injurious to the public interest. 

Another and equally valid ground of distinction between 
the present situation and that passed upon by the Supreme 
Court in the Midland Realty and Union Dry Goods cases, 
is the fact that the present contract was itself made subject 
to prior approval and authorization by the California Com- 
mission, and was duly filed with the Federal Power Com- 
mission. As we have seen above, in addition to the general 
provisions subjecting it to the jurisdiction of the California 
Public Utilities Commission, this contract contained the 
condition precedent that it could not become effective until 
the parties had been authorized to carry out its terms and 
conditions by that Commission. Thus, we submit that at 
least in so far as the California Commission was con- 
cerned, even if the California Public Utilities Law (Public 
Utilities Code Annotated, 1951, Chapter 4, Article 2) were 

[2346] 
subject to the interpretation that rates fixed // by the 
Commission automatically abrogated existing contracts 
rates, such as was placed upon the Missouri statute in the 
Midland Realty Co. case, supra, the present contract would 
still be a valid and subsisting contract which could not be 
set aside without a finding of unreasonableness. For surely 
a Commission having power to fix all rates that shall be 
charged for electricity within its jurisdiction must have 
power to permit a utility to enter into a valid contract to 
charge a special rate for a specific term of years for special 
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| reasons. As we shall see in a moment, there seems to be 
' no question of public policy to forbid such an agreement, 
- and as a matter of law the existence of the power to permit 
- such an agreement would seem to be inherent in the broad 
rate-making powers of such a Commission. Having ap- 
' proved the rate contract, it surely becomes a valid contract 
binding in accordance with its terms, subject only to the 
Commission’s right to set it aside because it had become 
injurious to the public interest. 

To be sure the present contract did not contain a similar 
condition precedent requiring express approval by the Fed- 
eral Power Commission. We assume this was because at 
the time the contract was entered into Sierra, which pur- 
chased only about 144% of Pacifie’s total electric output, 
was the only interstate customer to which Pacific sold 
power. The burden, if any, of the low rates provided by 
the contract would therefore fall entirely upon Pacific’s 
other customers, all of whom were intra-state and therefore 
within the exclusive jurisdiction of the California Com- 
mission. There would seem to be no reason to obtain express 
authorization from the Federal Power Commission to carry 
out a contract to sell power at less than a fully compensa- 
tory rate to an interstate wholesale purchaser, when the 
State Commission having jurisdiction of the only customers 

[2347] 
who might be adversely affected by such // a rate approved 
the contract. It must also be remembered that in 1948, 
many utility lawyers were of the opinion that the jurisdic- 
tion of the Federal Power Commission arose only when 
there was a disagreement between two State Commissions. 
As we have seen above, the Nevada Commission was present 
at the 1948 hearing before the California Commission and 
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withdrew its objections to the contract (Exh. 13, pp. 4-5). 

In any event, the contract in question was duly filed with 
the Federal Power Commission and therefore stands in a 
totally different situation from the contracts passed on by 
the Court in the Widland Realty and similar eases. For in 
none of those cases had the contract been either approved 
or filed with any Commission, and the decision in each 
case; was based upon a holding that, as against a rate 
legally promulgated and filed by the Commission, private 
contract rates are illegal and void. No one can argue that 
in the present situation the rates now being collected from 
Sierra by Pacific under the existing contract are illegal 
or void, so that those decisions have no application to this 
situation at all. The only question is how an existing legal 
rate contained in a special contract such as that here in 
issue can be changed. As we have just seen, the law is quite 
clear, that no such legal and existing contract can be modi- 
fied in the absence of a finding that it is against the publie 
interest. 


[2348] 
D 


The proper procedure for modifying a valid and existing 
rate contract under the Federal Power Act is by an 
application under Section 206(a) which requires proof 
that the contract is against the public interest, and not 
by the filing of a proposed new Rate Schedule under 
Section 205(d). 

It has been Sierra’s contention from the outset in the 
present proceeding that the proper procedure for abro- 
gating or modifying a valid and existing contract such 
as the present one, is that set forth in Section 206(a) of 
the Federal Power Act. Although Commission Staff dis- 
agrees with us, and the Commission has sustained Com- 
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mission Staff’s views, we still believe it appropriate to call 
' to the Commission’s attention our reasons for this conten- 
tion, in the light of the foregoing discussion of the appli- 
cable substantive law. 

If we are correct in our contention that the Federal 
- Power Act is governed by the decision of the United States 
- Supreme Court in the Wichita case, 260 U. S. 48, supra, it 
seems to us that as a matter of law it is mandatory for the 
- Commission to proceed only under Section 206. For the 
Supreme Court held in that case that “the filing of a 
' schedule of changed rates under” Section 20 of the Kansas 
' statute, swpra, which is analogous to Section 205(d) of the 
- Federal Power Act, “cannot accomplish the result of abro- 
- gating contract rates”, and continued, “the consent of the 
Commission in § 20 is made necessary only to prevent 
changing schedules without notice to the Commission and 
thus to secure a proper supervision of schedules” (260 U. S. 
48 at 56). We think it is clear from this that the purpose of 
Section 205(d) is to prevent parties from changing existing 
contract rates by mutual agreement, without the knowledge 
or consent of the Commission. 

[2349] 

We think that the proper procedure for changing a con- 
tract without such consent is so clearly set forth in Section 
206(a) that we find it difficult to see any good reason why 
that section should not be used for that purpose. For it 
provides that: 

“Whenever the Commission, after a hearing had 
upon its own motion or upon complaint, shall find 
that any rate * * * or that any contract affecting such 
rate * * * is unjust, unreasonable, unduly discrimina- 
tory or preferential, the Commission shall determine 


the just and reasonable rate * * * or contract to be 
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thereafter observed and in force, and shall fix the same 
by order.” (16 U.S.C. § 824e(a) ) 


If that language is not intended to cover such a situation 
as the present, its meaning and purpose escape us. As the 
Supreme Court of the United States said in the Wichita 
ease, supra: 

“In creating such an administrative agency the legis- 
lature, to prevent its being a pure delegation of legis- 
lative power, must enjoin upon it a certain course of 
procedure and certain rules of decision in the perform- 
ance of its function. It is a wholesome and necessary 
principle that such an agency must pursue the pro- 
cedure and rules enjoined and show a substantial com- 
pliance therewith to give validity to its action. When, 
therefore, such an administrative agency is required 
as a condition precedent to an order, to make a finding 
of facts, the validity of the order must rest upon the 
needed finding. If it is lacking, the order is ineffective.” 
(260 U. S. 48 at 59) : 


As we understand it, the position of Commission Staff is 
that our objection is only procedural and that it is still open 
to Sierra to raise the substantive objections which are 
raised herein upon a proceeding under Section 205(d). In- 

[2350] 
deed, the Commission’s order denying // Sierra’s motion 
to dismiss the application because it was improperly 
brought under Section 205 expressly reserves this right 
to Sierra. It would seem, therefore, that so far as the 
present proceeding is concerned, Sierra’s rights are ade- 
quately preserved. We assume that if the Commission 
agrees with our analysis of the substantive law as herein- 
above set forth, it will now reject Pacifie’s application be- 
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cause Pacific has not shown that the existing contract is 
unreasonable. 

However, we desire to point out most respectfully what 
seems to us to be a clear advantage in insisting that pro- 
ceedings of this nature be brought under Section 206 rather 
than under Section 205. For example, had an order to 
this effect been issued by the Commission in the present 
instance, we believe it would have put an end to the pro- 
ceeding, and would have avoided the necessity of the ex- 
tended hearings held herein. For we do not believe that 
Pacific could possibly have undertaken to file an application 
under Section 206(a) based upon the allegation that con- 
ditions had so changed that the present contract had become 
unreasonable and against the public interest, in the face 
of the indisputable record which as we shall show in a 
moment, conclusively establishes that the contract is no 
less advantageous to Pacific today than it was at the time 
it was entered into. 

It would seen, therefore, that in a situation such as that 
here presented, Section 206(a) not only provides that ap- 
propriate procedure from a legal standpoint, but would 
seem also to provide a more orderly and expeditious pro- 
cedure for disposing of the controversy, than does Section 
205(d). 


[2351] 
Point II 


It is in the public interest that the present contract be 
maintained in full force and effect, at least as long 
as Pacific earns more under the contract rate than it 
would save if Sierra’s business were lost or abandoned. 


We have seen that the existing contract between Pacific 
and Sierra is a legal and binding contract which, under 
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existing law, can only be modified or abrogated upon a 
showing that it is so unreasonable, unjust and burdensome 
that the public interest requires that it be modified or 
abrogated. Pacific has neither alleged nor attempted to 
prove that the contract rates are in any way injurious to 
the public interest. It has merely alleged and offered proof 
that the proposed new rate schedule will produce no more 
than a reasonable return on Pacific’s investment. Under 
these circumstances, we respectfully submit that as a matter 
of law Pacifie’s application should be dismissed for failure 
of proof. 

Quite apart from any legal considerations, we submit also 
that it is in the public interest that the present contract 
should not be modified or abrogated at this time. We assume 
that a special contract at low rates entered into in good 
faith for the purpose of meeting competition is no more 
against public policy under the Federal Power Act than it 
is under the decisions of the Public Utilities Commission 
of the State of California. (J/odesto Irrigation District v. 
Pacific Gas and Electric Company, 36 Cal. R. C. R. 766, 
PUR 1932 B 203 at 208). No public purpose would seem to 
be served by presenting a public utility, which has a sub- 
stantial investment in transmission lines and other facilities 
constructed solely for the purpose of rendering service to 

[2352] 
a particular customer, from offering rates // which, while 
providing substantially less than a so-called “fair return” 
on its total investment, are at least sufficient to produce 
a greater return than the amount of money that would be 
saved if the business were lost, when, in the judgment of 
the utility’s management, such low rates are necessary in 
order to retain the business. Certainly Pacifie’s officials 
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have made it clear in their several appearances before the 
California Commission that in their view it was of benefit 
to the company as a whole, including its other rate payers, 
to enter into such a contract. 

The only harm such a contract could do from the stand- 
point of the public interest would arise either if the burden 
of low rates were borne by other consumers of the utility, 
or if the rate were so low that it would be more profitable 
to the utility to abandon the business and lose its invest- 
ment than to continue rendering the service at those rates. 

We think it is apparent from the record that neither of 
these conditions exists here. The California Commission 
has taken steps to insure that any loss will fall only on 
the stockholders (Exh. 17, pp. 41-42) and Pacific’s initial 
presentation (Exh. 4, p. la) expressly shows that the re- 
turn to Pacific under the existing contract, after paying 
all properly allocable charges, is still sufficient to show a 
profit of 1.2% on an undepreciated rate base or 0.7% ona 
depreciated rate base on the entire operation. Moreover, 
the present rates provide a return on a depreciated rate 
base of 2.6% when the return is computed in accordance 
with the methods prescribed by the Federal Power Commis- 
sion (Exh. 19, p. 1). Thus, Pacifie’s return at the contract 
rate is concededly greater than the amount that Pacific 
could save if it lost the business. | 

That Pacific still considers that even a lower return than 

[2353] 
that provided for in this contract is more advan- // tageous 
to it than would be the loss of existing business, is apparent 
from the action of Pacific in voluntarily asking that its 
contract with the City of Redding be exempted from the 
general rate increase which it sought from the California 
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Commission in 1952. It will be recalled that the City of 
Redding’s contract provides for a rate even 10% lower 
than that provided for in the present contract. Yet Pacific 
urged that this low rate be maintained, and the contract 
exempted from the general rate increase, on the express 
ground that the City of Redding, being only ten miles from 
the Shasta Dam, still maintained its original competitive 
position. 

On this record and in view of the action of the California 
Commission by its order of October 15, 1952, it is apparent 
that the only interest that can in any way be adversely 
affected by the present contract is that of Pacific’s stock- 
holders. We do not assume that the public interest requires 
the intervention of this Commission to protect those stock- 
holders from the consequences of a contract which they 
voluntarily entered into for good and valid consideration 
after they had obtained all the benefits of that considera- 
tion. On the contrary, it would seem to us that the particular 
public interest in which the Federal Power Commission 
is primarily interested—which, we assume, is the interests 
and rights of interstate purchasers—would require that the 
contract be maintained in full force, lest those purchasers 
lose all the benefits they obtained when Sierra decided to 
turn down the Bureau’s proposals in favor of Pacific’s. 

Valid contracts will not be abrogated just because they 
are a hard bargain, Columbus Railway, Power & Light Co. 
v. Columbus, 249 U. S. 397; Colorado Power Co. v. Halder- 
man, 295 Fed. 178, 194; and Pacific cannot escape its obliga- 
tions under its contract with Sierra merely by invoking 

[2354] 
its status as a regulated utility // whose contracts are sub- 
ject to change. Oklahoma Gas & Electric Company v. Okla- 
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homa Natural Gas Company, 85 Okla. 25; Attleboro Steam 
¢ Electric Co. v. Narragansett Electric Lighting Co., 295 
Fed. 895. 

To permit a utility which has entered into a low rate 
contract of this kind in order to meet competition, to evade 
its obligation at any time that the threat of competition 
ceases to exist by merely showing that a higher rate is 
“reasonable” would, of course, render any such contract 
nugatory and valueless, for the contract would contain 
within its verv terms the seeds of its own destruction at 
the will of one party. We believe that such a result would 
be against the public interest. 

Surely it is in the public interest that the Nevada con- 
sumers served by Sierra should receive some benefit from 
the opportunities they had in 1947 and 1948 to obtain 
cheaper power from the Bureau of Reclamation. Surely 
also, it was the duty of Sierra’s management to see to it 
that they obtained the greatest benefit possible from these 
opportunities. How could Sierra’s management have intel- 
ligently dealt with that situation if it had been impossible 
for them to enter into any binding contract at a fixed rate? 
As we have seen, if it had not been believed that the con- 
tract offered by Pacific would be binding for its duration, 
Sierra’s management would not have entered into it, nor 
would the Public Service Commission of Nevada have per- 
mitted it to do so. As a result, Sierra would have been 
forced to accept the Bureau’s proposal with its many un- 
favorable features. This would have involved the immediate 
development of additional plants by Sierra to tide over 
the expected shortages until the Bureau’s lines could be 
completed, as well as expensive standby arrangements until 
the Bureau’s lines were adequate to meet all possible needs. 
While the net result would no doubt have been cheaper to 
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[2355] 
Nevada’s consumers than the con- // tract rates offered 
by Pacific prior to October 25, 1947, it would probably have 
been more expensive and certainly less satisfactory than 
the contract finally offered by Pacific on that date. Surely 
it is in the public interest that the management of a utility 
confronted with such problems as those which Sierra was 
attempting to solve at that time, should be in a position 
to weigh the relative merits of such competing offers and 
accept the one which appears to be most desirable, with 
confidence that it could not be repudiated at any time by 
a mere showing that the rates were low. 
Conclusion 

When Sierra was exploring the possibilities of obtaining 
cheaper power from the Bureau of Reclamation and was 
consistently refusing to accept Pacific’s offer of a new 15- 
year contract at existing rates with a fuel escalator clause, 
Pacific finally decided to offer Sierra its so-called P-31 rate. 
Pacifie’s officers had publicly stated under oath that the 
purpose of this rate was to meet competition and hold busi- 
ness, by assuring the purchaser that he would have the 
benefit of the low rate at least for the duration of the con- 
tract (Exh. 10, p. 76). It is indisputable on this record that 
it was assumed by everyone at the time this contract was 
negotiated, executed, and approved by the California Com- 
mission that the low rate would be binding at least for 
15 years. 

After the threat of competition from the Bureau or from 
other sources had ceased to be a serious danger, Pacific 
synically determined to repudiate its solemn agreement. In 
order to accomplish this purpose it has put a witness on 
the stand before this Commission to blandly contradict 
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under oath everything that Pacific’s own officials had sworn 
to at the time the contract was under consideration, and 
asks that the rates be increased simply because they are low. 
[2356 | 

We can think of // no better characterization for such 
action than that made by Pacifie’s own attorney at a time 
when the threat of competition was still present: “[A]ny- 
body would agree” that it was “double dealing repudiation” 
to enter into such a contract and then appear before the 
Commission and ask “that the rates be increased” (Exh. 
16, p. 1310). 

We think we have demonstrated beyond question that 
Pacific’s present efforts to repudiate its obligations are 
based upon an erroneous concept of the law; we think we 
have also demonstrated that, regardless of the legal ques- 
tions involved, it would be against the public interest to 
permit Pacific to repudiate its obligations to Sierra at this 
time. In closing, we respectfully suggest also that it would 
be a salutary thing for this Commission to let it be known 
throughout the utility industry that it will not permit its 
facilities and procedures to be utilized in aid of such a 
scheme. 

Wuererore, Sierra respectfully submits that the Com- 
mission should reject Pacifie’s proposed Supplement No. 
1 to Pacifie’s Rate Schedule FPC No. 3. 
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Appendix 
Proposed Findings of Fact 

1. Pacific Gas and Electric Company (herein called 
“Pacific”) is a corporation organized and existing under 
the laws of the State of California and is engaged in the 
sale for resale of electric energy in interstate commerce. 

2. Sierra Pacific Power Company (herein called “Si- 
erra”) is a corporation organized and existing under the 
laws of the State of Maine with its principal place of busi- 
ness in the State of Nevada. Sierra engages in the business 
of selling electric energy to customers in Nevada and east- 
ern California. 

3. Pursuant to a contract entered into between Pacific 
and Sierra on March 4, 1948, Sierra purchases from Pacific, 
at rates set forth in said contract, a substantial portion of 
the electric energy which it sells to its customers. 

4. Pacific has filed with this Commission its proposed 
Supplement No. 1 to said Rate Schedule FPC No. 3 by 
which it seeks to increase the rates and charges to Sierra, 
but requesting that the balance of said contract remain 
unchanged. 

5. The contract of March 4, 1948 between Pacific and 
Sierra was authorized and approved by the Public Utilities 
Commission of the State of California by an order of April 
27, 1948, after a public hearing held on April 19, 1948, and 
this contract was filed with the Federal Power Commission 
and constitutes Pacifie’s Rate Schedule FPC No. 3. 

6. In the years 1945 and 1946 it became apparent that 
the rapidly increasing demands on Sierra would require 
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[2358] 
Sierra to obtain additional capacity in order // to serve its 
load in the future and during the years 1945 through 1947 
Sierra sought sources from which it might obtain the addi- 
tional capacity which it would require. 

7. In 1946 Sierra advised Pacific of its need for addi- 
tional power and that it would require lower rates for 
such power. 

8. During the years 1946 and 1947 Sierra was sub- 
jected to vigorous pressure from officials, civic groups and 
the public in Nevada urging that Sierra make arrange- 
ments to obtain “cheap” government power from Federal 
power projects, such as Shasta Dam or Boulder Dam, and 
Sierra was criticized for the high rates which it was paying 
Pacific for electric energy under the then existing contract 
between the two campanies. 

9. During the years 1946 and 1947 Sierra conducted 
negotiation with the Bureau of Reclamation and with the 
Colorado River Commission of Nevada looking towards 
the accomplishment of a plan whereby government power 
could be supplied to Sierra through the Colorado River 
Commission. 

10. On or about January 22, 1947 Pacific proposed that 
it would supply Sierra’s requirements for additional ca- 
pacity by erecting a 110 k.v. transmission line and that in 
return for this investment it would require a 15-year con- 
tract at the same rates which were then in force between 
the two companies, together with the addition of a fuel 
escalator clause. 

ll. Sierra refused to negotiate wth Pacific on the basis 
of Pacific’s provosal of January 22, 1947 and advised Pa- 
cific that it was under heavy pressure to arrange for the 
purchase of power from the Federal government and could 
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not negotiate with Pacific until the availability of such 
power had become clarified. 
[2359] 

12. On October 4, 1947 Sierra rejected Pacifie’s offer 
to supply its additional needs at the then existing rates, 
- together with a fuel escalator clause, and advised Pacific 
that it could continue to negotiate no longer. 

13. On or about October 21, 1947 Sierra’s negotiations 
with the Bureau and with the Colorado River Commission 
had progressed to the point where the Bureau submitted a 
_ proposed form of contract to the Colorado River Commis- 
sion for supplying government power for use in Nevada. 

14. Thereafter on October 25, 1947 Pacific, for the first 
- time, offered to supply Sierra’s additional requirements at 
a rate equivalent to its then filed P-31 rate, which was 
lower than the rate in the then existing contract between 
Sierra and Pacific, and, in addition, offered to give up 
the inclusion of a fuel escalator clause in the proposed 
contract. 

15. The P-31 rate was established by Pacific in 1945 in 
order to meet the threat of competition from government- 
owned power facilities and in order to enable Pacific to 
retain the business of its customers who were offered gov- 
ernment-owned power at more favorable rates than those 
then available from Pacific. This Schedule P-31 was under- 
stood and intended to be less than fully compensatory to 
Pacific and was put in effect with the understanding that 
Pacifie’s other customers would not be compelled to bear 
the burden of any loss sustained by Pacific as a result of 
the low rates, which loss, if any, would be borne by the 
stockholders of Pacific. 
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16. Officials of Pacific, in testifying before the Railroad 
Commission of the State of California in 1945 in support 
of Schedule P-31, represented that one of the advantages 

[2360] 
of said rate to Pacific’s customers was the // assurance of 
service at the low rate for the period of the contract. 

17. The rates established by Pacific in its contract of 
March 4, 1948 with Sierra are the equivalent of Pacific’s 
P-31 Rate Schedule and were less than fully compensatory 
when offered to Sierra and were offered and made available 
to Sierra in order to meet the competition of the Bureau 
of Reclamation and in order to retain Sierra’s business 
for Pacific. 

18. The rates presently in effect in the contract of 
March 4, 1948 presently return to Pacific 1.2% on an un- 
depreciated rate base and 0.7% on a depreciated rate base 
when computed by Pacific’s methods and when computed 
in accordance with Federal Power Commission methods 
these presently existing rates return 2. 6% to Pacific on a 
depreciated rate base. 

19., Both Pacific and Sierra have performed their obli- 
gations under the contract of March 4, 1948 and Sierra has 
invested approximately one million dollars in facilities for 
the performance of its obligations thereunder. 

20.: Since the date on which the contract was entered 
into Sierra’s position has changed, partly as a result of the 
acts of Pacific, so that Sierra is no longer in a position to 
obtain power at lower rates from the Bureau of Reclama- 
tion or other sources which were considered at the time 
the contract was made. 


Proposed Conclusions of Law 
1. The contract between Pacific and Sierra entered into 
on March 4, 1948 and constituting Pacific’s Rate Schedule 
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' FPC No. 3 is a valid and binding contract and the rates 
and charges set forth in said contract for the sale of electric 
_ power by Pacific to Sierra are valid and legal rates and 
- are an integral part of said contract. 
[2361 ] 

2. The said contract and the rates and charges therein 
' set forth cannot be changed by the filing of proposed new 
| rates without a showing that said contract, under all of 
| its terms and conditions, and in the light of the circum- 
stances under which it was made, is an unreasonable con- 
tract because it is injurious to the public interest. 

3. The said contract is a just and reasonable contract 
in the light of the circumstances and conditions under which 
it was made and is not against the public interest. 

4. The rates and charges contained in said contract are 
just and reasonable in the light of the circumstances and 
conditions under which they were offered to Sierra by 
Pacific and such rates and charges are not against the 
public interest. 

5. Pacific has not shown that said contract and the rates 
and charges set forth therein are unreasonable and in- 
jurious to the public interest. 

6. In the light of the circumstances and conditions under 
which the contract was entered into and the reasons and 
purposes for which the rates and charges therein set forth 
were offered by Pacific to Sierra and in view of the fact 
that the said rates are not injurious to the public interest, 
it would be unjust, unreasonable and inequitable to allow 
Pacifie’s proposed Supplement No. 1 to its Rate Schedule 
FPC No. 3 to go into effect. 


* * 
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against or preferential to any other wholesale pur- 
chaser in interstate or intrastate commerce 


1. No undue discrimination against any other whole- 
sale purchaser in interstate commerce 


- No undue discrimination against any wholesale 
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Conclusion 





[2366] 


AUTHORITIES CITED 
[Record 


CASES: Pages] 


Arkansas Natural Gas Co. v. Arkansas R. Comm., 261 U.S. 
2392, 2394, 2395 

| Attleboro Steam & Electric Co. v. Narragansett Electric Light- 
ing Co., 295 Fed. 395 2390, 2393 
| Ayrshire Collieries Corp. v. United States, 335 U.S. 573....2386, 2389 


| City of Detroit v. Panhandle Eastern Pipe Line Co., 6 F.P.C. 
1044, petition for review dismissed, 170, M2d 150 CCA 
| 2387, 2389, 2390 
' City of Los Angeles v. Nevada California E. Corp., 2 F.P.C. 
2387, 2388 
Colorado Interstate Gas Co. v. F.P.C., 142 F.2d 943 (C.A. 
10, 1944), affirmed 324 U.S. 581 
Colorado Power Co. v. Halderman, 295 Fed. 178 
| Columbus Railway, Power & Light Company v. Columbus, 249 
2394, 2395 
| Consolidated Flour Mills Co. v. Kansas Gas & Electric Co., 
119 Kan. 47, 237 Pac. 1037 


F.P.C. v. Natural Gas Pipeline Co., 315 U.S. 575 


| Georgia v. Pennsylvania R. Co., 324 U.S. 439 
Gibbs v. Baltimore Gas Co., 130 U.S. 396 


Michigan Consolidated Gas Company v. F.P.C., 181 F.2d 796 
(C.A.D.C.), certiorari denied 340 U.S. 827 
' Michigan Consolidated Gas Co. v. Panhandle Eastern Pipe 
Line Co., 173 F.2d 784 (C.A. 6) 
' Midland Realty Co. v. Kansas City Power & Light Co., 300 


2391, 2396 
[2367] 


| Mississippi Power & Light Co. v. Memphis Natural Gas Co., 
162 F.2d 388 (C.A. 5), certiorari denied 332 U.S. 770 


171 





2367 


[Record 
Pages] 
Cases—Continued 


Northwestern P. S. Co. v. Montana-Dakota U. Co., 181 F.2d 
19 (C.A. 8), affirmed 341 U.S. 246 


Oklahoma Gas & Electric Co. v. Oklahoma Natural Gas Com- 
pany, 85 Okla. 25, 205 p. 768 2394, 2395 


Re Pacific Gas & Electric Co., 63 PUR NS 344. 

Pacific States Box & Basket Co. v. White, 296 U.S. 176 

Panhandle Eastern Pipe Line Co., 8 F.P.C. 1339, 9 F.P.C. 
2387, 2389 

Pennsylvania W. & P. Co. v. Consolidated G. E. L. & P. Co., 

184 F.2d 552 (C.A. 4), eertiorari denied 340 U.S. 906....2382, 2383 
Producers Transp. Co. v. Railroad Commission, 251 U.S. 228.. 2389 
Public Utilities Commission of Rhode Island v. Attleboro 

Steam & Electrie Co., 273 U.S. 83, affirming 46 R.I. 496, 

129 Atl. 495 


2394, 2395 
Texas & Pac. Ry. v. Abilene Cotton Oil Co., 204 U.S. 426 2382 


Union Dry Goods Co. v. Georgia Corp., 248 U.S. 372 


Wichita Railroad & Light Company v. Public Utilities Com- 
mission of the State of Kansas, et al., 260 U.S. 48..2390, 2392, 2394 


[2368] 
STATUTES: 


Communications Act of 1934, 48 Stat. 1064, 47 U.S.C. 
§§ 151-609: 
Sections 201-205 


Federal Power Act, 49 Stat. 838, 16 U.S.C. §§ 791a-825r: 
Section 201(f) 
Section 205 
Section 205 (a) 
Section 205(b) 





2369 


[Record 
Pages] 
Statutes—Continued 
Section 205(c) 2384, 2387 
Section 205(d) 2384, 2385, 2387, 2390, 2393 
Section 205(c) 2383, 2385, 2390, 2393 
Section 206 2383, 2391, 2396 
Section 206(a) 
Section 206(c) 
Section 309 


' Interstate Commerce Act, 24 Stat. 379, 49 U.S.C. § 1, et seq.: 
Sections 1(5), 6(1), 6(5), 6(7), 6(9), 18, 14, 15(1), 15(3), 


| Natural Gas Act, 52 Stat. 821, 15 U.S.C. § 717-Tl7w: 
Section 4 

Section 4(e) 
Section 5 


F.P.C. General Rules and Regulations, 18 C.F.R.: 
Section 35.1 


Gellhorn, Administrative Law Cases and Comments (1940).... 2393 


Hearings, House Committee on Interstate and Foreign Com- 
merce, 74th Cong., Ist sess., on H.R. 5423 


Hearings, House Subcommittee of Committee on Interstate 
and Foreign Commerce, 74th Cong., 2d sess., on H.R. 11662.. 2386 


Timberg, Administrative Findings of Fact, 27 Wash. U.L.Q. 


U. S. Constitution : 
Art. 1, Section 10 
Fourteenth Amendment 








2370 
[2370] 


[Title of Commission and Cause omitted] 
BRIEF OF COMMISSION’S STAFF COUNSEL 
Statement of The Case 


This is a proceeding to determine the lawfulness of a pro- 
posed rate increase by the Pacific Gas and Electric Com- 
pany (P.G.&E.) for supplying a large part of the power re- 
quirements of the Sierra Pacific Power Company (Sierra). 

On February 2, 1953 (Tr. 6), P.G.&E. submitted for filing 
pursuant to Section 205(d) of the Federal Power Act a pro- 
posed supplemental rate schedule tentatively designated as 
Supplement No. 1 to its Rate Schedule FPC No. 3 (Ex. 1). 
The new schedule would increase its charges for service 
rendered to Sierra by an estimated $419,400 (28.4%) for the 
year 1953 (Tr. 6). The old Rate Schedule FPC No. 3 is an 
agreement entered into March 4, 1948, which is to continue 
until July 1965, or for a period of 15 years after the in- 
service date of an additional 110-kv line which may be con- 
structed pursuant to the agreement (Ex. 1). 

Under that rate schedule Sierra now purchases approxi- 
mately 40,000 kw of firm power and 4,000 kw of stand-by 
power from P.G.&E. (Tr. 6). Billing for the firm power is 
in accordance with a rate which is similar to P.G.&E.’s 
schedule “P-31” (Tr. 230-237) formerly on file with the 
California Commission as a rate generally available for 

[2371] 
service in intrastate commerce to // “entire requirements” 
purchasers for resale (Ex. 20; Tr. 540-541, 565). The stand- 
by service is billed at the rate of $30,000 per year (Tr. 218- 
219). P.G.&E., by the proposed supplement, seeks to change 
this existing arrangement by substituting higher demand 
and energy rates, similar to its schedule “R” (Tr. 212) now 
174 
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| on file with the California Commission as a rate generally 
- available for service in intrastate commerce to “entire re- 
quirements” purchasers for resale (Ex. 8, p. 4; Tr. 229-230). 
| Tt would leave all other terms of the 1948 agreement un- 
altered, including the 15-year term provisions, the mini- 
| mum bill provision, and a provision (sometimes referred to 
as the “exclusionary provisions”) which prevents Sierra 
_ from obtaining any of its energy supply from any other new 
source except under “minor standby and minor exchange 
agreements” (Ex. 5, p. 2, par. 1). 

The Public Utilities Commission of California, the Public 
Service Commission of Nevada, and Sierra were invited to 
comment upon the proposed increase. The California Com- 
mission stated that Pacific had filed a similar application 
with it and refused comment at that time. The Nevada Com- 
mission by telegram dated March 2, 1953 stated that because 
of the present contractual arrangement between P.G.&E. 
and Sierra it opposed any such increase in rates and re- 
quested a public hearing in the matter before any increase 
is granted. Sierra by letter dated March 7, 1953, indicated 
that it regarded the rate contained in the proposed supple- 
ment as unreasonable and unjust and that, notwithstanding 

[2372] 

the fact that the rate contained in the present // agreement 
might fail to provide as high a rate of return as the Com- 
mission might otherwise find to be reasonable, it is just 
and reasonable and not unduly preferential or discrimina- 
tory because of other considerations for the rendering of 
service, existing at the time the present agreement was 
entered into (Tr. 7). 

On March 13, 1953, this Commission suspended the rate 
increase embodied in the proposed supplement and ordered 
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that a hearing be held April 6, 1953, concerning the lawful- 
ness of the rates or charges proposed therein. Its order 
referred to the foregoing facts and found: 
(1) The increased rates or charges proposed by Sup- 
plement No. 1 to Pacifie’s Rate Schedule FPC No. 
3 may be unjust, unreasonable, unduly diserimina- 
tory or preferential. 
(2) It is necessary, desirable and in the public interest 
! that the Commission enter upon a hearing con- 
cerning the lawfulness of the rates or charges pro- 
posed by Supplement No. 1 to Rate Schedule FPC 
No. 3 and that said proposed rates or charges be 
suspended pending such hearing and decision 
thereon. 


Sierra by two petitions filed in the above-entitled pro- 
ceeding on March 23 and one on March 30, 1953, requested 
among other things: (1) that it be granted permission to 
intervene in the instant proceeding; (2) that this Commis- 
sion modify and amend its suspension order issued March 
13, 1953, so as to reject the proposed supplement as im- 
properly filed by P.G.&E. under Section 205 of the Act and 
(3) that if rejection be denied, the Commission direct that 
the hearing set by said order be limited solely to its con- 
tentions that the proposed supplement may not lawfully 

[2373] 
be filed under Section 205 of the Act. // In support of (2) 
Sierra argued that under the 1948 agreement between the 
parties, Sierra possessed contract rights which could not be 
changed under the rate filing and suspension provisions of 
Section 205 of the Act but only under the rate complaint 
and investigation provisions of Section 206. 

The Commission’s Staff Counsel on April 3, 1953, re- 
sponded, pointing out inter alia, that the Commission has 
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consistently rejected any such restrictive interpretation of 
the statutory rate filing and suspension provisions of Sec- 
tion 205 of the Federal Power Act and the corresponding 
Section 4 of the Natural Gas Act. To this response Sierra, 
on April 17, 1953, filed a reply reiterating substantially the 
same requests. 

The Commission by order issued April 17, 1953, granted 
Sierra’s request for permission to intervene, but denied its 
other requests in all respects “* * * without prejudice to the 
right of Sierra to maintain its contentions as to the effect 
of the filing of Supplement No. 1 under Section 205(d) of 
the Act, and as to the Commission’s authority in this pro- 
ceeding.” 

On April 6, 1953, the hearing set by this Commission’s 
order issued March 13, 1953, was continued by agreement of 
the parties until April 21, 1953, at which time all the parties 
were afforded an opportunity to present evidence in support 
of their respective positions. The hearing was concluded on 
May 1, 1953. 

On May 18, 1953, Sierra filed a petition seeking rehearing 
of the Commission’s order of April 17, 1953, insofar as that 
[2374] 
order // denied requests made by Sierra, and oral argument 
at such rehearing. By order issued June 17, 1953, the Com- 
mission dismissed Sierra’s petition for rehearing after 

finding: 
The petition for rehearing filed by Sierra on May 18, 
1953, must be dismissed as being improperly filed be- 
cause the matters therein sought to be reviewed in- 
volve only an interlocutory and procedural ruling and 
do not involve a final decision by this Commission of 
the only substantive issue as to which a rehearing is 
sought. 
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The intermediate rate decision procedure was omitted by 
the Commission’s order issued June 17, 1953. 

There is presently pending and undecided by the Com- 
mission a motion by Staff Counsel filed June 18, 1953 re- 
questing reopening of the record to receive certain exhibits. 
The time within which responses of the other parties to this 
motion may be received will expire June 28, 1953. 


The Sale 

The sale here involved is made by delivery of energy by 
P.G.&E. over three transmission lines at Summit, a point 
near the famous Donner Pass. Two of the transmission lines 
are 60 kv, the other 110 kv. P.G.&E.’s lines extend a distance 
of approximately 27 miles to the delivery point at Summit 
from its Drum station and Spaulding hydroelectric plant, 
on its interconnected system by which it serves a large part 
of the State of California (Ex. 2, pp. 1-3; Tr. 48-49, 51-52, 
56, 62). 

Sierra’s lines extend a distance of approximately 80 miles 
from Summit to its interconnected system by which it serves 
[2375] 
customers in // California (Ex. 2, pp. 2, 9) in the general 
vicinity of Lake Tahoe, and over a large area in the State 
of Nevada. A major part’ of Sierra’s load is located in 
northern and northwestern Nevada, the remainder in east- 
ern California (Tr. 57, 623). With an immateria] exception 
(Tr. 49, 121) the lines from Drum and Spaulding to Cali- 
fornia substation are used exclusively for this sale. The 
energy sold is metered by meters located at Summit on the 
60-kv lines (Tr. 51, Ex. 2, p. 3, Tr. 56) and at Sierra’s “Cali- 


*Approximately 85% of its customers, 89.7% of kwhrs sold, and 
87.4% of revenues are derived from Nevada 1951 Annual Report 
(Form FPC No. 1) of Sierra Pacifie Power Company, p. 74, 74-A. 
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fornia” substation on the 110-kv line, adjustment being 
made for line losses from Summit (Tr. 52, Tr. 56). 


Questions Presented 

There seems to be no ground to question that the in- 
creased rate proposed by P.G.&E. will provide less than 
P.G.&E.’s cost of serving Sierra, including in such costs 
return on an allocated part of P.G.&E.’s net investment at 
a rate of return which would be reasonable for its electric 
utility operations as a whole. 

In response to staff requests, P.G.&E. presented as Ex- 
hibit 19 a development of cost of service to Sierra under 
present and proposed rates, for the test year 1952.7 The 


2Exhibit 19 was requested by Staff Counsel when in the course 
of the hearing it became apparent that P.G.&E.’s development of 
cost of service and rate of return for service rendered to Sierra 
(Exhibits 3 and 4) was not in all respects in accord with the 
applicable precedents of this Commission or supported by sufficient 
showings. Chief among such inadequacies were (1) Ineluding in 
eosts of service to Sierra all of the costs associated with special 
facilities for the sale to Sierra while failing to exclude costs asso- 
ciated with similar special facilities for serving certain other 
customers or areas in system costs also allocated to Sierra (Tr. 92. 
95, 106-107). (2) Failure to use a net investment rate base, com- 
puted by deducting from original cost of plant the accrued depreci- 
ation reserve requirement, and adding working capital, and failure 
to treat the total annual depreciation charge (i.c., both the “‘annu- 
ity’? and ‘‘interest’’? components as operating expenses ( Tree. 
et seq; compare Exhibit 4, p. 5, with Exhibit 19, p. 2). (3) Inelu- 
sion of an amount for amortization of amounts in Account 100.5 
as an operating expense (Tr. 174, 179-180). (4) Allocation of 
Social Security Taxes, Administrative and General Expense and 
Pensions on the basis of maintenance and operating expense (Tr. 
511-516) instead of on the basis of labor costs alone. (5) Use of 
accrued depreciation as of the end of 1951, instead of the average 
for the test year 1952, whereas original cost of plant was taken as 
the average for 1952 (Tr. 162-165, 752, 753). (6) Failure to include 
working capital requirements other than materials and supplies 
(Tr. 764). (7) Failure to deduct from Working Capital require- 
ments insofar as included, 75% of its Federal income tax accruals. 
which amount is continuously available (Tr. 1075-1076) to it for 
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[2376] 
parties stipulated that if called, // duly qualified Commis- 


any purpose (Tr. 761). (8) Allocation of Common Utility Plant 
to the Electric Department on a revenue basis instead of on an 
investment basis (Tr. 765-767). The foregoing deficiencies were 
corrected by incorporating adjustments in Exhibit 19 where appro- 
priate or by explanation upon the record as follows: 

(1), Exhibit 19 treats the special facilities used solely to serve 
Sierra, like the other special facilities, as part of P.G.&E.’s total 
integrated plant (Tr. 860-861), to be allocated to Sierra, which 
treatment P.G.&E.’s witness thought reasonable (Tr. 813). (2) A 
net investment rate base is used, deducting the depreciation reserve 
per books and adding an allowance for working capital. The Book 
depreciation reserve, although accumulated on a sinking fund basis 
which would cause it to be expected to be lower than if accumulated 
on a straight line basis (Tr. 129) has been computed by the use of 
service lives substantially shorter than those which would normally 
be used for the straight line method (Tr. 148-149). The total annual 
depreciation charge is treated as an operating expense. (3) 
P.G.&E.’s counsel offered to stipulate that the amount contained 
in Account 100.5 which was placed in operating expenses would be 
withdrawn (Tr. 184). Staff Counsel and Sierra’s counsel agreed 
to this stipulation (Tr. 185). Exhibit 19 was prepared in accord- 
ance with this agreement. (4) P.G.&E.’s witness agreed with Staff 
Counsel that labor cost would be a better basis than maintenance 
and operating expense on which to allocate Social Security Taxes, 
administrative and general expenses and pensions (Tr. 512). How- 
ever, because of the relative difficulty of separating labor costs out 
of maintenance and operating expenses (Tr. 771-772) and the 
probability that if that were done no significant change in allocation 
would result (Tr. 512), the Staff did not feel the matter warranted 
further attention. (5) Exhibit 19 uses average depreciation for the 
test year 1952 as well as average plant original cost for that year 
(Tr. 753-754). (6) P.G.&E.’s witness stated (Tr. 1076-1077) that 
he thought the determination that 75% of P.G.&E.’s income tax 
accrual was continuously available to it, was reasonable. Exhibit 
19 embodies such a deduction from working capital requirements 
(Tr. 762-763). (7) Exhibit 19 includes an allowance for working 
capital computed in accordance with the methods heretofore em. 
ployed in FPC cases (Tr. 856). (8) P.G.&E.’s witness testified 
(Tr. 767-768) that an allocation of common utility plant to the 
electric department on a space-use basis made by the California 
Public Utilities Commission was within less than one percent of 
an allocation made on a revenue basis and that he thought this 
would approximate an investment basis. In view of this Staff 
Counsel did not think the matter merited any further consideration. 
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sion staff experts would testify that, assuming the correct- 
ness of the data reflected in Exhibit 19 in the manner ex- 
plained by [P.G.&E.’s witness] Mr. Roberts and assuming 
[2377] 
further that the // same rate of return which is reasonable 
for the electric department of Pacific Gas and Electric Com- 
pany on a net investment rate base, as heretofore stipulated 
[Tr. 675], is reasonable for that company’s sale to Sierra 
Pacific Power Company on a corresponding base, upon the 
facts disclosed in the record and for the purposes of this 
proceeding the method employed in Exhibit 19 to develop 
eost of service and rate of return as of 1952,* in their opin- 


3Adjustments should be made to the results shown for the test 
year 1952 due to the fact that 1952 was not representative, but such 
adjustments would not alter the net results sufficiently to affect the 
conclusions to be drawn from Exhibit 19 in this proceeding. Some 
of those adjustments would lower the cost of service shown for the 
test year 1952, like that for tax reductions during the next five years 
due to the use of accelerated amortization in computation of income 
taxes under certificates which P.G.&E. has already obtained (Tr. 
786, 1070) and the absence of any commitment upon the part of 
P.G.&E. to make normal adjustments during subsequent years 
when taxes will be higher (Tr. 796). The record shows the import- 
ance of such a commitment in view of the fact that similar tax 
reductions during World War II were not reflected in their current 
rates, while subsequently increased taxes are included in the show- 
ing made in support of this present proposed rate increase (Tr. 
799-804, 1078-1081). The tax reduction each year for the years 
1953-1957 will be $5,602,026 (Tr. 1072-1074) as compared to allow- 
ances for taxes in Exhibit 19 before allocation to cost of service to 
Sierra of $1,256,482 for state and $15,114,164 for federal income 
taxes. Other adjustments increasing costs in amounts not disclosed 
by the record might be appropriate on account of wage increases 
effective during 1952 not reflected in that year’s expenses on a full 
twelve month basis; increased fuel costs due to the fact 1952 was 
a year of above-average rainfall and due to increased cost of fuel 
oil and natural gas under rate increases since 1952 (Tr. 840-841, 
873-878, 1085-1088) . 
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[2378] 
lon, is reasonable and proper and in // accord with appli- 
cable Commission precedents, this stipulation being without 
prejudice to the right of Sierra Pacific to contend that such 
facts are not relevant or material to any issue in this pro- 
ceeding. (Tr. 1023). 

Exhibit 19 shows that the present demand and energy 
rate provided a return of 2.60%, while the proposed rate 
would have provided a return of 4.75%. These are to be 
compared with a fair rate of return of 514%, inasmuch as 
the parties stipulated that: 

[2379] 

for the purposes of this proceeding only the facts 
would support a Commission finding that five-14 per- 
cent is a reasonable rate of return for Pacific Gas and 
Electric Company’s electric department on a net in- 
vestment rate base, without prejudice to the right of 
Sierra Pacific Power Company to contend that such 
facts are not relevant or material to any issue in this 
proceeding. (Tr. 675). 


The only issues which appear to call for discussion in this 
brief are: (I) whether the rate fixed in the 1948 contract be- 
tween P.G.&E. and Sierra filed with the Commission as a 
rate schedule is subject to change without Sierra’s consent, 
and over its objection, under Section 205, by P.G.&E.’s filing 
of an increase, as a supplement to that rate schedule, or by 
order of this Commission, or both; (II) if so, whether the 
fact that the proposed rate is less than the cost of service 
is in itself sufficient to support or require a Commission de- 
termination that it is just, reasonable, and not unduly dis- 
criminatory or preferential, and hence is lawful. 
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Argument 
I 
The Contract Rate Is Subject to Change Under Section 205 


Sierra argues from the fact that in Section 206 the au- 
thority conferred upon the Commission to fix a rate is sup- 
plemented by an express power to “fix” “any * * * contract 
* * * affecting such rate,” that the different language of 
Section 205 does not authorize an alteration of a contract 
to be effectuated by the act of a public utility filing a new 
rate schedule or by an order of the Commission. From this 
it advances to the further argument that the authority con- 
ferred by Section 205 to change rates should be impliedly 
limited to such rates (if any) as are not embodied in con- 
tracts like Sierra’s 1948 contract with P.G.&E.; otherwise 
a change in rate would necessarily change the contract. 

But this tenuous argument, which would largely nullify 
the effectiveness of Commission rate regulation and the 
“filed rate” procedure, is based on a clear misreading of the 
Act and ignores its legislative hisory and administrative 
interpretation. 

Sierra further argues that the Act should be construed as 
not authorizing alteration of rates fixed by contract, in 
order to avoid unconstitutionality. But this argument is 
plainly erroneous under well established principles that 
private contracts must yield to regulation in the public in- 
terest as embodied in the usual rate filing procedures, such 
as are embodied in the Federal Power Act. 

[2381] 

Finally, Sierra argues, in an effort to avoid the decisions 

which clearly show the error of some of its other conten- 
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tions, that the rate fixed in its 1948 contract cannot be 


altered under the Federal Power Act because that contract 
by its terms was subject to approval of the California Com- 
mission and such approval was, in fact, obtained. No au- 
thority is cited for this novel proposition that a rate cannot 
be changed because it has at an earlier date received regu- 
latory commission approval or the even more novel propo- 
sition that that would be true where the earlier “approval” 
was by another commission which could not exercise a juris- 
diction conflicting with the regulation provided by the Fed- 
eral Power Act. 
The errors in these contentions will be briefly discussed. 


A. Sierra’s argument would nullify the efficacy of the stat- 
utory method of rate regulation. 


The essence of the scheme of rate regulation adopted in 
the Federal Power Act is that the rate filed by the selling 


utility (or the Commission fixed rate where the Commission 

has found that the filed rate does not meet the statutory 

standards) is the legal rate—i.e., the only rate that can be 

enforced in the courts. Northwestern P. S. Co. v. Montana- 

Dakota U. Co., 181 F.2d 19 (CA 8), affirmed 341 U.S. 246. 

In that case the Court of Appeals said (181 F.2d at p. 22): 
_ The plan or scheme of the Federal Power Act is 
analogous to that of the Interstate Commerce Act, * * * 
and decisions under the latter Act should be controlling 
here. * * * The rates filed and approved by the Com- 
mission are the lawful rates until changed in the way 
provided by the Act (citing numerous cases beginning 
with the Abilene case). * * * So long as the filed rate 
is not changed in the manner provided by the Act it is 
to be treated as though it were a statute, binding upon 
the seller and the purchaser alike. * * * 


184 





2382 


[2382] 
Upon certiorari the Supreme Court took the same view 
of the Act (341 U.S. at p. 251): 

[Petitioner] can claim no rate as a legal right that 
is other than the filed rate, whether fixed or merely ac- 
cepted by the Commission, and not even a court can 
authorize commerce in the commodity on other terms. 


See, also, Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 
204 U.S. 426, 439 (1907) ; Union Dry Goods Co. v. Georgia 
Public Service Corporation, 248 U.S. 372, 375 (1919); 
United States v. Jones, 336 U.S. 641, 671 (1949) ; Colorado 
Interstate Gas Co. v. Federal Power Commission, 142 F.2d 
943, 953 (C. A. 10, 1944), affirmed, 324 U.S. 581; Mississuppt 
Power & Light Co. v. Memphis Natural Gas Co., 162 F.2d 
388, 390 (C. A. 5, 1947), cert. den., 332 U.S. 770; cf., Michi- 
gan Consol. Gas Co. v. Panhandle Eastern Pipe Line Co.., 
173 F.2d 784, 788-789 (C. A. 6, 1949). 

The procedure for regulating rates thus provided by the 
Act places responsibility upon the selling utility to propose 
rates and contracts, and from time to time to propose 
changes in rates and contracts, to comply with the statutory 
requirements that its rates be just and reasonable (Section 
905(a)) and not unduly preferential or discriminatory (See- 
tion 205(b)). See Gibbs v. Baltwmore Gas Co., 130 U.S. 396, 
410-411: Georgia v. Pennsylvania R. Co., 324 U.S. 439, 458- 
459: Pennsylvania W. & P. Co. v. Consolidated G. E. L. & P. 
Co., 184 F.2d 552, 567 (C. A. 4), certiorari denied 340 U.S. 
906. 

As the Court said in the Gibbs case, supra: 

It is also too well settled to admit of doubt that a cor- 


poration cannot disable itself by contract from per- 
forming the public duties which it has undertaken, and 
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by agreement compel itself to make public aecommoda- 
tion or convenience subservient to its private interests. 
[2383] 

The importance of the duty Petitioner was under to take 
the initiative in proposing any new rate necessary to 
eliminate the discrimination was emphasized by the Fourth 
Circuit in the Pennsylvania W. & P. Co. case, supra: 

One of the most important duties of a public utility, 
inherent in its franchise to serve the public, is the duty 
to take the initiative in proposing reasonable rates and 
rendering adequate services, taking into account chang- 
ing conditions; and the utility is not relieved from this 
duty because its activities are subject to governmental 
regulation, for a regulatory commission is not clothed 
with the responsibility or qualified to manage the 
utility’s business. 


Also placed upon the selling utility by Section 205(e) 
is the burden of justifying any new rate or contract pro- 
posed by it which is questioned by the Commission and if 
the Commission finds that it has not been shown to satisfy 
the statutory standards, the Commission may by its order 
enforce those standards. 

No exception is made by the Act to the responsibilty of 
the selling utility to propose and the Commission to enforce 
the statutory standards of lawfulness. To permit a selling 
utility by contract to escape its responsibility or bar the 
Commission from discharging its duty as Sierra would 
have it would thwart and defeat the statutory scheme. 


B. The terms of Section 205 authorize alteration of filed 
rates even though embodied in contracts. 
If there had been no mention in either Section 205 or 


Section 206 of any authority with respect to alteration of 
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- “eontracts,” and both Sections had spoken solely in terms 
of “rates and charges,” there would have been no color of 
basis for Sierra’s argument. For it is well settled law, as 
- will appear later, that a simple legislative provision for 
[2384] 
the alteration of utility rates can not be defeated by private 
contracts. Sierra’s argument then, is that because Section 
206(a) confers additional powers to fix “any rule, regula- 
tion, practice, or contract affecting such rate,” that the 
grant of that additional authority somehow withdraws or 
subtracts from the authority which would otherwise be 
conferred by Section 205. This is an obvious non sequitur. 

Moreover, Sierra further errs, because Section 205, itself, 
expressly authorizes alteration of contracts. Thus Section 
205(c) provides for the filing of “schedules showing all 
rates and charges * * * together with all contracts which in 
any manner affect or relate to such rates, (and) charges 
***” And Section 205(d) authorizes changes in any “con- 
tract” relating to a rate to be effectuated by filing a new 
schedule, in the same clause by which it authorizes changes 
in the rate.* 

Thus by the direct express terms of Section 205( ¢) 
P.G.&.E.’s 1948 contract was required to be filed in order 
to be a legally enforceable obligation, and by Section 205(d) 
a change in that contract could be made, and could only 


4*¢(q) Unless the Commission otherwise orders, no change shall 
be made by any public utility in any such rate, charge, classifi- 
cation, or service, or in any rule, regulation, or contract relating 
thereto, except after thirty days’ notice to the Commission and to 
the public. Such notice shall be given by filing with the Commis- 
sion and keeping open for public inspection new schedules stating 
plainly the change or changes to be made in the schedule or sched- 
ules then in force and the time when the change or changes will go 
into effect. 
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be made, by giving the prescribed notice, i.e., by posting and 
filing new schedules showing the change.® 
[2385] 

The Commission’s power under Section 205(e) to deal 
with changes sought to be effectuated under Section 205(d) 
is made correspondingly broad. For Section 205(e) pro- 
vides : 

* * * after full hearings, either completed before or 
after the rate * * * goes into effect, the Commission 
may make such orders with reference thereto as would 


be proper in a proceeding initiated after it had become 
effective. 


What those orders are is defined by Section 206(a), i.e., to 
fix the rate or contract to be thereafter observed and in 
force if the Commission finds the rate or contract as pro- 
posed unjust, unreasonable, or unduly discriminatory or 
preferential. If it does not so find, the Commission fixes 
no new rate or contract and the proposed rate and contract, 
filed in accordance with the terms of Section 205(d), become 
effective as of the termination of the Commission’s suspen- 
sion, under the authority of Section 205(d). 

The plain terms of the Act thus dispose of Sierra’s con- 
tention that a contract rate cannot be altered without a 
finding that the former contract was unreasonable. For 
by Section 205(d) all regulated rates of a public utility and 
contracts affecting or relating to such rates, are made sub- 
ject to alteration by the public utility, by posting and filing 


*“Schedule’’ is expressly defined by the Commission’s rules to 
include and mean any contract which specifies or affects the rate. 
§ 35.1. The Act expressly authorizes the Commission to define tech- 
nical terms used in the Act (Section 309) as well as to prescribe 
es regulations governing filings under Sections 205. 205 (¢) 
an : 
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- the new rate and contract in the prescribed manner. But 
this power of alteration is not absolute. Section 205(e) 
' makes such alteration subject to five-month suspension and 
- puts upon the public utility the burden of justifying the 
' new rate and contract. If that new rate or contract is 
- found unlawful, the Commission may by order fix the just, 
- reasonable and not unduly discriminatory or preferential 
rate and contract to be thereafter observed and in force. 


[2386] 
C. The legislative history and administrative interpre- 
tation of Section 205 show contract rates are not exempt 
from alteration. 


The provisions of Sections 205 and 206 are similar to 
those of the Commerce Act (49 U.S.C. §§ 1(5), 6(1), 6(5), 
6(7), 6(9), 13, 14, 15(1), 15(3), and 15(7). The legislative 
history of the Power Act shows that generally it was 
patterned on that Act, the Communications Act (47 U.S.C. 
§§ 151, et seq., see particularly §§ 201-205), and, in places, 
on state regulatory statutes. Hearings, House Committee 
on Interstate and Foreign Commerce, on H.R. 5423 (74th 
Cong., 1st sess.) pp. 392, 393, 2170. This, and the complete 
absence of anything showing an intention to depart from 
the usual rate filing provisions as construed by the courts, is 
important. For it shows that this Commission’s powers 
in a suspension proceeding under Section 205(e) should, 
like I.C.C.’s powers under its corresponding Section 15(7), 
be construed as broadly as its powers in a rate investigation 
proceeding under Section 206(a) which corresponds to 
L.C.C.’s Section 15(1). Ayrshire Collieries Corp. v. United 
States, 335 U.S. 573, holding I.C.C. powers under its Sec- 
tion 15(7) to be as broad as its powers under Section 15(1) 
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is therefore significant, notwithstanding the fact that no 
contract right to a rate was asserted there, because of the 
principle it adopts of interpreting those two sections as 
intended to confer equally broad powers. 

It is noteworthy that the Commission’s General Solicitor, 
Dozier A. De Vane, in testifying on the substantially identi- 
cal provisions of a predecessor bill to the bill which ulti- 
mately become the Natural Gas Act (Hearings House 
Subcommittee of Committee on Interstate and Foreign 
Commerce (74th Cong., 2d sess.) on H.R. 11662, pp. 28-29) 

[2387] 
manifested his // understanding that under provisions like 
those of Sections 205(c) and 205(d) the selling utility 
fixes its rates and changes them by complying with the 
prescribed filing requirements, subject to the Commission’s 
over-riding regulatory powers, without mentioning private 
contract rights: 

Mr. Lea. Mr. DeVane, under what conditions would 
rates be put into effect? That is, what would be the 
procedure? 

Mr. DeVane. In the beginning? 

Mr. Lea. Yes. 

Mr. DeVane. The companies will simply file their 
schedules. 

Mr. Lea. And those schedules would prevail unless 
the Commission saw fit to, after a hearing and notice, 
establish a rate? 

Mr. DeVane. Yes, sir; those rates would prevail. 
The rates that the company makes effective at the date 
of filing are the rates that will continue in effect until 
they are changed either by the company, as provided 
in section 4, or by the Commission after hearing. 
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Mr. Cooper. And anyone who wants to file a com- 
plaint goes to the Commission; it that right? 

Mr. DeVane. That is correct; and they can change 
their rates, Mr. Cooper, by filing new schedules under 
section 4(d). After they have filed them with the Com- 
mission and announced those new rates, the Commis- 
sion has the power to suspend and investigate, and the 
suspending power extends for a period of 5 months. 


Consistenly with the views thus expressed by its General 
Solicitor the Commission has repeatedly denied such a 
| restrictive construction of the statutory rate filing and sus- 
pension provisions as argued for by Sierra, both under 
Section 205 of the Power Act (City of Los Angeles v. 
Nevada California E. Corp., 2 FPC 104, 108-109), and the 
corresponding Section 4+ of the Natural Gas Act (see, e.g., 
Panhandle Eastern Pipe Line Co., 9 FPC 443, 444-446; 

[2388] 

City of Detroit v. Panhandle Eastern Pipe Line // Co., 
6 FPC 1044, Docket Nos. G-200, 207, Order Allowing Sup- 
plemental Rate Schedules to Take Effect, issued November 
26, 1947, petition to review dismissed, 170 F.2d 150 (CA 
8); see also the discussion of the problem in the Commis- 
sion’s brief in Michigan Consolidated Gas Company v. 
F.P.C., 181 F.2d 796, C.A.D.C. No. 10126 (December 1949), 
pp. 48-51, particularly note 58. 

In the Los Angeles case supra the Commission had initi- 
ated a proceeding under Section 206(a) to determine the 
lawfulness of a rate which Nevada-California Electric Cor- 
poration charged the municipality of Los Angeles for trans- 
mission of energy. The corporation was a “public utility” 
generally subject to Commission regulation; the municipal- 
ity exempt, under Section 201(f). The corporation claimed 
that its contract rates with the municipality could not be 
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altered by the Commission because of the municipality’s 
exemption, saying that the municipality “would have the 
right to file a complaint with the Commission claiming that 
the rates are unreasonably high, whereas the defendant 
would not have the correlative right to file with the Commis- 
sion a complaint against the city * * * claiming that the 
rates are unreasonably low.” The Commission rejected the 
contention on the ground that the corporation could always 
protect itself by filing a rate increase under Section 205(d) 
(2 F.P.C. at p. 109) : 
Granting that the Commission is without authority to 
entertain such a complaint filed by the company against 
the city * * *, no injustice or hardship is thereby im- 
posed upon the company. Under section 205(d) of the 
Act, public utilities may file with the Commission pro- 
posed changes in their filed rates and charges. This 
provision appears to negative defendant’s contention 
and to afford adequate protection to it. 


Sierra’s attempt to label this “dictum” (Reply filed 
[2389] 

4/17/53, p. 9) // ignores the fact that the Commission’s 
interpretation of the scope of Section 205(d) was an essen- 
tial part of the reasoning by which the Commission reached 
its conclusion, and hence not dictum. 

The Panhandle case, supra, reported at 9 F.P.C. 443, was 
a suspension proceeding under Section 4(e) of the Natural 
Gas Act (8 F.P.C. 1339). There the Commission had under 
consideration an application by customers of Panhandle 
for rehearing of an order allocating the gas to be supplied 
by Panhandle among its customers in a manner which 
differed from their contract entitlements. It was contended 
that the Commission lacked authority under Sections 4 and 
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5 of that Act to “change the terms or conditions of Pan- 
‘handle’s * * * contracts with customers” (9 F.P.C. at p. 444). 
'The Commission overruled that contention, citing among 
others its prior decision in City of Detroit v. Panhandle 
| Eastern Pipe Line Co., 6 F.P.C. 196, 204, in which it had 
- relied on Union Dry Goods Co. v. Georgia P. S. Corp., 248 
U.S. 372, and Producers Transp. Co. v. Railroad Commis- 
sion, 251 U.S. 228, and concluding (9 F.P.C. at p. 446) : 

| Section 4 of the Natural Gas Act, as well as section 


5, provides an adequate legal basis for our order. See 
Ayrshire Corp. v. United States, 335 U.S. 573 (1949). 


Sierra’s only answer to our citation of this Panhandle 
ease heretofore has been to say that the contracts there 
involved were “impossible of performance and therefore 
clearly against the public interest * * * If any one contract 
customer could enforce its contract rights, other consumers 
would be left without sufficient gas. To meet this emergency, 
the Commission exercised its undoubted power to override 
[2390] 

- contract rights in the light of their obvious detriment to the 
| public welfare.” (Sierra’s Reply filed 4/17/53, p. 9) 

| But in thus admitting that in a Section + proceeding, con- 
tract rights may be overridden in the public interest, Sierra 
has conceded its case. For if the Commission has jurisdic- 
tion under Section 205(e) to order an alteration of a con- 
tract right in the public interest, the only question left is 
the propriety of the Commission’s exercise of its power, not 
the existence of the power. 

This was made even clearer if anything in the next Pan- 
handle ease cited supra (issued November 26, 1947). There 
the Commission by order allowed a surcharge to be filed 
and become effective without the 30-day delay otherwise 
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prescribed by the statute. A petition for review of the Com- 
mission’s order, objecting that it overrode contract rights 
and advancing arguments similar to those here advanced 
by Sierra, was subsequently dismissed by the Eighth Cir- 
cuit and the surcharge was successfully collected by Pan- 
handle. 


D. Constitutional considerations do not require the inter- 
pretation of Section 205 urged by Sierra. 

Sierra contends, citing Wichita Railroad ¢ Light Com- 
pany v. Public Utilities Commission of the State of Kansas, 
et al., 260 U.S. 48 (1922), Attleboro Steam & Electric Co. v. 
Narragansett Electric Lighting Co., 295 Fed. 895 (1924), 
that the rate increase embodied in Supplement No. 1 should 
be rejected as improperly filed under Section 205(d) of the 
Act, arguing that its contract rights could not constitu- 
tionally be changed under the rate filing and suspension 

[2391] 
provisions of Section 205 of the Act // even if, after hear- 
ing, the Commission found the new rates to be lawful, but 
only under the rate complaint and investigation provisions 
of Section 206 of the Act on a finding that the old contract 
failed to satisfy the statutory standard. 

That such a proposition is wholly without merit is clearly 
evidenced by Midland Realty Co. v. Kansas City Power & 
Light Co., 300 U.S. 109 (1936). The Court there was con- 
sidering a decision of the Supreme Court of Missouri (338 
Mo. 1141, 93 S.W. 2d 954) which had construed the State 
statute as we have shown Section 205 provides, i.e., as 
allowing a utility to abrogate existing contract rates by the 
mere filing of a new schedule of rates, and as authorizing 
the order which the state commission had later entered pre- 
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- seribing a schedule of rates, to have the same effect. This, 
' it was contended, violated Art. 1, § 10 of the Constitution of 
- the United States, declaring that “No State shall * * * pass 
any * * * law impairing the obligation of contracts,” [and] 
$ 1 of the Fourteenth Amendment. 
The Court said (300 U.S. at p. 112) : 


Defendant’s contention is not that the State lacked 
power by appropriate action to establish and enforce 
just and reasonable rates but that, as against the con- 
stitutional provisions invoked, the action taken under 
the public service commission law was not sufficient to 
abrogate the contract rates * * *. There is here in- 
volved no question as to the validity of the rates prior 
to the passage of the statute. Without expression of 
opinion, we assume that then the parties were bound 
by the contract. But the State has power to annul and 
supersede rates previously established by contract be- 
tween utilities and their customers. * * * and it [utility 
customer] here insists that the contracts could not be 
abrogated “without a proper hearing, finding and 
order of the Commission with respect thereto.” It does 
not, and reasonably it could not, contend that immedi- 
ate exertion by the legislature of the State’s power to 
prescribe and enforce reasonable and non-disecrimina- 
tory rates depends upon or is conditioned by specific 
adjudication in respect of existing contract rates. It is 
clear that, as against those specified in the contract 
here involved, the rates first filed by plaintiff [utility] 
and those promulgated by the Commission in accord- 

[2392] 
ance with the statute have the same // force and effect 
as if directly prescribed by the legislature. * * * Plainly, 
enforcement of the rates in accordance with the Stat- 
ute did not violate either the contract clause of the 
Constitution or the due process clause of the Four- 
teenth Amendment. 
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That Sierra’s contentions here, like those of the contract 
customer in that case, really involve only a problem of 
statutory construction is clear for a reason similar to that 
given by the Court there® (300 U.S. at p. 113): 

These questions are to be decided upon the construc- 
tion * * * put upon the statute. And that law is to be 
taken as if it declared that rates made in accordance 
with its provisions shall supersede all existing contract 
rates. 


The sole point decided in the earlier Wichita case, supra, 
was that a state commission order, entered pursuant to 
statutory authority like that in Section 206(a), was invalid 
for want of a finding which the United States Supreme 
Court held to be required under the applicable state statute 
as construed by the highest court of the state, in that case, 
the Supreme Court of Kansas. (Later, in Consolidated 
Flour Mills Co. v. Kansas Gas & Electric Co., 119 Kan. 47, 
237 Pac. 1037, the Supreme Court of Kansas denied the 
accuracy of the United States Supreme Court’s construc- 
tion of the state law, holding that it did not require the 
recital of the finding which the United States Supreme 

[2393] 
Court deemed necessary in the Wichita case. // See result- 
ing comments in Gellhorn, Administrative Law—Cases and 
Comments, p. 771, note; Timberg, Administrative Findings 
of Fact, 27 Wash. U. L. Q. 62, 74; cf., Pacific States Box & 
Basket Co. v. White, 296 U.S. 176, 186). 
As we have already shown, the only finding required as a 


®The Missouri Court, treating the problem as one of statutory 
construction, distinguished Arkansas Natural Gas Co. v. Arkansas 
R. Comm., 261 U.S. 379, and the Witchita case as involving different 
statutory provisions. 
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- basis for the kind of order the Commission may enter under 
- Section 205(e) is that specified in Section 206(a), namely, 
that the rate or contract incorporating the proposed 
- changes is unjust, unreasonable or unduly discriminatory 
- or preferential. Absent such a finding, that rate or contract 
becomes effective by the force of the provisions of Section 
205(d), and the constitutionality of that result is plain from 
the language of the Midland case quoted above. 

Sierra’s attempt to distinguish the later Midland case on 
the ground that the contract there involved had been entered 
into before the enactment of the regulatory statute is wholly 
lacking in significance—if anything, a contract like that 
here involved, entered into after the enactment of the regu- 
latory statute and necessarily subject to its terms, would be, 
even more clearly than one entered into before the enact- 
ment of the Act, subject to alteration as provided in the Act. 

The opinion of the United States District Court in Attle- 
boro Steam & Electric Co. v. Narragansett Electric Light- 
ing Co., 295 Fed. 895 ( D. C. R. I.), upon which Sierra also 
relies, was later nullified by the Supreme Court of Rhode 
Island in Attleboro Steam & Electric Co. v. Public U tilitres 
Com’n, 46 R. I. 496, 129 Atl. 495, and by the United States 
Supreme Court in Public Utilities Commission of Rhode 
Island v. Attleboro Steam & Electric Co., 273 U.S. 83. 

[2394] 
Whatever its value now, that opinion merely // demon- 
strates that Court’s view that the state statute there con- 
sidered must be read as implying a necessity for findings, 
following the Wichita case. 

Nor do we see how Sierra’s contentions are supported by 
reliance upon Arkansas Natural Gas Company v. Arkansas 
Railroad Commission, 261 U.S. 379 ( 1922), Columbus Rail- 
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way, Power & Light Company v. Columbus, 249 U.S. 399 
(1918), Colorado Power Co. v. Halderman, 295 Fed. 178 
(1924), Oklahoma Gas & Electric Co. v. Oklahoma Natural 
Gas Company, 85 Okla. 25, 205 P. 768 (1921) and In Re 
Smith Paper, 88 PUR NS 38 (1951). For those cases must 
be distinguished from the instant proceeding. 

The Arkansas case, which was distinguished by the 
Missouri Supreme Court in the Midland case, involved a 
state public utilities statute which specifically forbade the 
regulatory commission from taking any action which would 
modify or impair existing gas contracts. The court in up- 
holding the regulatory commission’s refusal to modify a 
gas contract in the light of such a provision noted that the 
public interest was in no way involved and then observed 
that the public interest was the basis of utility regulation. 

The Columbus case was concerned with the regulation by 
a municipality of a street railway’s rates through the de- 
vice of a franchise contract. The court in upholding such 
a contract against the railway’s claims that the enforce- 
ment of the rates set forth in said contract would result in 
a confiscation of its property in violation of due process 
did no more than recognize that the basis of such a regula- 
tory scheme is the strict enforcement by the courts of each 
franchise provision. Clearly, this is to be distinguished from 

[2395 ] 
a regulatory scheme like that of Sections 205 // and 206(a) 
providing for continuous rate adjustment. 

The Colorado case involved an enforcement by the United 
States District Court of contract rates covering resale 
energy mainly on the basis of the dictum in the Arkansas 
case, supra, and the Columbus case, supra, after a determi- 
nation by the Colorado Publie Utilities Commission that 
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those contracts could not be modified under the provisions 
of the state utility statute? because as to these contracts 
the generating company was not a utility subject to the 
statute. 

The Supreme Court of Oklahoma in the Oklahoma Gas 
case merely reiterated the oft-repeated proposition that 
public interest is the basis of public utility regulation in a 
proceeding in which it refused to enjoin the Corporation 
Commission from inquiring as to whether certain existing 
gas contracts affected the public interest. 

The Smith Paper case is just a declaration that under 
the Massachusetts statute a showing that existing con- 
tracts affect the general public welfare as distinguished 
from the interest and welfare of a particular customer 
must precede and condition the Commission’s power to 
modify such contracts without any showing that any ques- 
tion as to the effect of filing provisions such as Section 205 
of the Act was involved. The Commission, absent such 
showing, refused to modify at the request of the customer 
an existing contract between a utility and an industrial 
customer, relying on the Arkansas case. 

In view of the foregoing, Staff Counsel submit that 
Sierra’s contentions that constitutional limitations require 
the interpretation it urges of the rate filing and suspension 
provisions of Section 205 of the Act are without merit. 

[2396] 
FE. State commission approval of Sierra’s contract rate 
does not make it unalterable under Federal Power Act. 


As we have already noted, Sierra seeks to distinguish 
Midland Realty Co. v. Kansas City Power & Light Com- 


7The Court declared the Colorado statute to make similar to the 
statute involved in the Wichita case, supra. 
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pany, 300 U.S. 109, and Union Dry Goods Co. v. Georgia 
P. S. Corp., 248 U.S. 372, pointing out that those contracts 
had been entered into before the enactment of the regula- 
tory statute—a distinction which, as we said, is without sig- 
nificance, for the contract here, entered into after the enact- 
ment of Sections 205 and 206, could clearly confer no rights 
in conflict with those sections under any tenable conception 
of the constitutional protection against impairment of the 
obligation of contracts by either the fourteenth or fifth 
amendments. 

But Sierra further attempts to distinguish its contract 
from “ordinary private service contracts entered into with- 
out approval of any Government Commission” (Reply filed 
4/17/53, p. 2) by saying (ibid 4) : 

The entire contract in the present case was expressly 
made subject to the condition that it be approved and 
authorized by the State Commission before it should 
become effective, and it was so authorized after a full 
hearing at which all of the foregoing facts were pre- 
sented. Thereafter it was filed with the Federal Power 
Commission, and thus became effective. 


Even if this argument were here being addressed to the 
California Commission and that commission had jurisdic- 
tion of this rate, Sierra would still have failed to make its 
point, because it shows no provision of California law that 
makes the California Commission’s approval of a rate, once 
given, a bar to future regulation of that rate. Whether one 
commission or legislature could so tie the hands of its suc- 

[2397 ] 
cessors may // be doubted, but the question is not even 
raised here. 
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Moreover, there certainly is no federal statute making 
prior federal commission approval such a bar, let alone 
prior state commission approval, particularly where the 
state commission could have no conflicting jurisdiction over 
the rate here subject to FPC regulation. And it is settled 
that federal commission regulation is not limited by prior 
state commission regulation, even where the state commis- 
sion had jurisdiction. United States v. New York Telephone 
Co., 326 U.S. 638, 647-648. 

Sierra’s further attempts to distinguish its contract from 
what it assumes are “ordinary contracts”, because of the 
expenditures made in reliance on this contract and the 
opportunities of purchasing power elsewhere claimed to 
have been foregone by Sierra, even if well founded in fact, 
would constitute merely matters of degree not affecting the 
jurisdictional question involved. 


II 


No Sufficient Reason Has Been Shown for Holding Unlaw- 
ful the Proposed Rate Providing Less Than a Reason- 
able Return. 


As already noted, in stating the questions presented, 
there is no ground to question that even with the proposed 
increase estimated to amount to 28%, P.G.&E.’s charges to 
Sierra will provide less than a fair return from this part of 
P.G.&E.’s business, using the cost of service method of rate 
regulation used in prior Commission cases pertinent to the 
circumstances of this case. The staff does not believe that 
there is anything to show that the proposed rate is unduly 

[2398] 
preferential or // discriminatory or that there is any suffi- 
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cient reason for using any other method of appraising its 
justness and reasonableness.* 


A. The proposed rate will not be unduly discriminatory 
against or preferential to any other wholesale pur- 
chaser in interstate or intrastate commerce. 


No undue discrimination again any other wholesale 
purchaser in interstate commerce. 


The proposed rate is substantially the same as that ap- 
plied by P.G.&E. in selling to California-Oregon Power 
Company (Tr. 212, 805), under P.G.&E.’s Rate Schedule 
FPC No. 6, as supplemented. That schedule is the only other 
one P.G.&E. has on file with this Commission involving a 
firm sale for resale in interstate commerce. 

The two sales appear to be generally comparable except 
that roughly 1/7 of the costs to P.G.&E. of rendering service 
to Sierra represents costs for which there is no counterpart 
in selling to California-Oregon (Tr. 808-809). This is due to 
the investment in special facilities required for the trans- 
mission from P.G.&E.’s Drum substation and Spaulding 
hydro plant, on its interconnected transmission system, to 
Summit where delivery is made to Sierra and the additional 
cost of maintaining and operating these special facilities 
(Tr. 806-807). However, inasmuch as it does not appear 

[2399] 
that the rate to California-Oregon exceeds the cost // of 
service to it causing it to bear a disproportionate share of 
P.G.&E.’s total expenses, or that the ultimate consumers 


8This is not to say that the Commission is legally confined to 
the use of that one method of determining the justness and reason- 
ableness of rates. Clearly it is not. F.P.C. v. Natural Gas Pipeline 
Co., 315 U.S. 575, 585-586. But the staff believes that there is 
nothing in the facts disclosed by the record in this case which as 
a pragmatic matter warrants departure from that method here. 
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served by it were at a competitive disadvantage as com- 
pared to ultimate consumers served by Sierra, this differen- 
tial in cost of service does not of itself make the proposed 
rate unduly discriminatory against California-Oregon or 
preferential to Sierra. 


2. No undue discrimination against any wholesale pur- 
chaser in intrastate commerce. 


The City of Redding receives wholesale service from 


P.G.&E. at a rate approximately 10 percent below the pres- 
ent rate to Sierra (Tr. 551). 

The Cities of Alameda, Biggs, Gridley, Lodi, Palo Alto, 
Roseville and Santa Clara, and the Plumas-Sierra Rural 
Electric Cooperative and the Sacramento Municipality Dis- 
trict receive resale service from P.G.&E. at rates substan- 
tially similar to the present rate in effect for Sierra (Tr. 
547-549, 552-553). The Cities of Healdsburg, Ukiah and 
Lompoc receive similar service at rates which are higher 
than the present rate in effect for Sierra but which are 
closer to that rate than the proposed rate (Tr. 550). 

These wholesale sales in intrastate commerce, which 
P.G.&E.’s witness thought (Tr. 816) comparable to the sale 
to Sierra, are like the sale to Sierra made under special 
contracts but for much shorter periods of time (Tr. 598, 
604-605). Most of them will expire in mid-1954 (Tr. 598) 
at which time P.G.&E. will seek to apply rates substantially 
the same as the rate here proposed if it is unable to renego- 
tiate such contracts on a voluntary basis prior thereto (Tr. 

[2400] 
558, 598-599), in accordance with // the order of the Cali- 
fornia Commission, that such special contracts would, until 
their expiration dates, remain in force unless voluntarily 
changed by the parties ( Exhibit 17, pp. 41-42). 
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Although the proposed increase will be in excess of the 
rates to intrastate wholesale customers by an estimated 38 
percent in the case of the City of Redding, 28% in the case 
of Alameda, Biggs, Gridley, Lodi, Palo Alto, Roseville and 
Santa Clara, and the Plumas-Sierra Rural Electrie Coop- 
erative and the Sacramento Municipality District, and be- 
tween 14% and 28% in the case of Healdsburg, Ukiah and 
Lompoe, such differences do not appear to amount to an 
undue discrimination against Sierra or preference to such 
other customers in view of the fact that the record clearly 
shows that the proposed rate to Sierra is still less than 
the cost of service to Sierra and will therefore not carry 
any disproportionate share of P.G.&E.’s total expenses and 
the further fact that neither Sierra nor the ultimate con- 
sumers served by it will suffer any competitive disadvan- 
tage by reason of such other lower rates (Tr. 963-967). 


B. Whether the proposed rate is just and reasonable does 
not depend upon competitive conditions that may have 
existed previously nor upon consequences thereof. 


Sierra insists that in determining what is a fair return 
to P.G.&E. for this business, consideration must be given 
to competitive conditions which, it alleges, entered into the 
negotiations culminating in the 1948 contract and are 
largely determinative of the respective positions P.G.&E. 
and Sierra now find themselves in. 

[2401] 

More particularly, Sierra contends that it entered into 
the 1948 contract, which called for a relatively very large 
investment upon its part, in lieu of obtaining its power 
supply elsewhere, only after it had obtained P.G.&E.’s offer 
of the low rate for the relatively long term of the contract. 
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| It has made its investment, subjected itself to the exclusion- 
ary provisions of the contract for that long term, and fore- 
' gone whatever opportunities may have existed in 1948 for 
alternative sources of power supply at the relatively favor- 
able costs then prevailing—in other words borne all the 
burdens of the contract—and should not now be deprived of 
the major portion of the benefits which were the considera- 
tion for those burdens, and only part of which it has thus 
far enjoyed. In other words, P.G.&E., being fully advised 
and competent to determine and protect its own interests, 
decided that it would accept less than what would otherwise 
be a fair return, if it could get this business and be assured 
of the return provided by the terms of the contract even 
though it might be less than it receives on some of its other 
business, throughout the long term covered by the contract: 
hence the return provided by the contract must be deemed to 
have been regarded by it as a fair and reasonable return. 
This is sought to be supported by referring to the California 
Commission’s purported action in approving this contract 
as providing less than a fair return upon the clear under- 
standing that the deficiency in return would not be made up 
by other rates but would be borne by P.G.&E.’s stockholders 
(Exhibit 17, pp. 41-42) and by the California Commission’s 
general practice in similar cases not to supersede contract 
rates made by P.G.&E. to meet threatened competition, 
[2402] 

as from publicly-owned generating plants (Exhibit 9, Re 
Pacific Gas & Electric Co., 63 PUR NS 344, 349). 

The record pretty clearly indicates that P.G.&E.’s deci- 
sion to offer the low rate embodied in the 1948 contract was 
made to meet what it regarded as such a threat (for identifi- 
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cation Exhibits 27, 28; Exhibit 17, p. 42; Exhibit 14, pp. 41- 
42, 44; Exhibit 16, pp. 1308-1311), although its staff did not 
think the offer necessary (Tr. 559). 

The record also pretty clearly indicates that Sierra actu- 
ally had no possibility of an adequate power supply from 
sucha publicly-owned generating plant and succeeded in 
making a very favorable bargain, considering its actual cir- 
cumstances (Exhibit 12, pp. 39, 59-60; for identification Ex- 
hibits 29, 30, 32, 34; Tr. 988-991, 1054-1063). 

P.G.&E. now appears to have determined that it does not 
need to offer so low a rate to hold the Sierra business. And, 
of course, so long as the exclusionary provisions of the con- 
tract stand, that would necessarily be true. But staff coun- 
sel’s attempts to open up the question whether, if the rate is 
increased as proposed by P.G.&E., the exclusionary provi- 
sions and other conditions which have the effect of retaining 
Sierra’s business should be altered (Tr. 913, 917-922), evoke 
no substantial response on the part of Sierra (Tr. 913-917, 
917-922). This may mean that those provisions are not in 
themselves of importance because as a practical matter 
Sierra now has no reasonable alternative supply of power, 
as its counsel stated (Tr. 916; see also Tr. 666-670). 

The only question would seem to be whether, in determin- 
ing what is a fair return for this business, P.G.&E. should 
[2403 ] 
be held bound by the // representations and agreement it 
made in 1948 as to a satisfactory return for the term of its 
agreement. Under the rate regulation practices heretofore 
followed by the California Commission and this Commis- 
sion, no other customer of P.G.&E. will bear any greater 
burden if P.G.&E. is held to its 1948 representations and 
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the California Commission has held that it should be (Ex- 
hibit 17, pp. 40-43). 

On the other hand, if for similar reasons P.G.&E. had 
entered into similar arrangements covering a substantial 
part of its business, so that its financial stability and ability 
to obtain additional capital at reasonable rates were threat- 
ened, it would clearly be in the public interest to allow it 
such an increase as it proposes. The fact that only a very 
small? percentage of its business is involved would not seem 
to alter the principle. The staff accordingly does not believe 
that the proposed increase should be found unjust or unrea- 
sonable. 


Conclusion 


For the foregoing reasons the Commission’s staff recom- 
mends that the accompanying findings be adopted and the 
order of March 13, 1953 suspending the proposed rate 
increase be vacated and this proceeding terminated. 

Respectfully submitted, 
Howard FE. Wahrenbrock 
Assistant General Counsel 
Drexel D. Journey 
Attorney 
Counsel for Commission Staff 
June 1953 


[2404] 
Requested Findings 
1. P.G.&E., as the holder of licenses issued for the 
hydroelectric projects designated in the records of the Com- 
mission as Project Nos. 77, 78, 87, 96, 99, 137, 175, 178, 180, 


91.43%, Exhibit 19, p. 2; Exhibit 4, p. 2; Tr. 860. 
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181, 184, 187, 233, 335, 423, 444, 471, 502, 525, 606, 616, 619, 
708, 737, 772, 776, 802, 803, 869, 889, 911, 926, 1017, 1018, 
1031 1061, 1121, 1153, 1183, 1187, 1190, 1194, 1258, 1295, 
1318, 1332, 1333, 1335, 1352, 1354, 1361, 1392, 1403, 1408, 
1544, 1550, 1632, 1790, 1962, 2019, and 2118 is a licensee 
under Part I of the Federal Power Act. 

2. P.G.&E. is also a “public utility” within the meaning 
of Part II of the Act by reason of its ownership and opera- 
tion of facilities among others for the transmission, and 
for the sale to Sierra for resale, of electric energy which 
is transmitted from California and consumed at points in 
Nevada, which facilities are in addition to, and do not in- 
clude, facilities for the generation of electric energy, facili- 
ties used in local distribution or only for the transmission 
of electric energy in intrastate commerce, or facilities for 
the transmission of electric energy consumed wholly by the 
transmitter. (Exhibit 2; Tr. 48-49, 51-52, 56, 57, 623). 

3. P.G.&E. makes such sale to Sierra, as it has to that 
company or its predecessor since 1923, by transmission 
facilities extending from its interconnected transmission 
system in California at a transmission substation known as 
the Drum Station and a hydroelectric plant known as the 
Spaulding plant a distance of approximately 27 miles to a 
point of delivery at Summit near the Donner Pass in the 

[2405] 
Sierra Mountains, in // California. Sierra receives delivery 
at Summit and transmits the energy thence by its transmis- 
sion facilities connecting with its interconnected transmis- 
sion system by means of which it serves customers in east- 
ern California in the vicinity of Lake Tahoe, and a large 
area in northern and northwestern Nevada. 

The present interconnecting transmission facilities con- 
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sist of two 60 kv, and one 110 kv, three-phase, single circuit 
wood pole transmission lines and appurtenant facilities. 
Energy deliveries over the 60 kv lines are metered at Sum- 
mit, while those over the 110 kv line are metered at Sierra’s 
“California” substation with adjustment for intervening 
transmission losses. (Exhibit 5; Exhibit 2, Tr. 16-18, 48-49, 
51-52, 56, 57, 65-66, 192-198, 623). 

4. In 1951, approximately nine tenths of Sierra’s energy 
sales were made in Nevada, six-sevenths of its customers 
are located in Nevada, and seven-eighths of its revenues 
are from Nevada, the remainder, California (F.P.C. Form 
No. 1, 1951 Annual Report of Sierra Pacific Power Com- 
pany, pp. 74, 74-A). Its purchases from P.G.&E. in 1952 
constituted approximately 85% of its peak demand and 
77% of its total annual energy requirements. ((Tr. 706, 
1045) 1952, F.P.C. Form No. 1, Annual Report of Sierra 
Pacific Power Company, pp. 84, 85, 91). Approximately 
86% of the kilowatt hours purchased from P.G.&E. in 1951 
was used in the service of customers in Nevada (Ex. 23, 
p. 1387). 

5. The sale by P.G.&E. to Sierra, the negotiation, exe- 
cution and terms of the contract, and deliveries thereunder 
covered all energy delivered to Sierra without respect to 

[2406] 
the point of its ultimate consumption, // whether in Cali- 
fornia or Nevada, and at no time has any distinction of 
any kind been made or attempted by the parties, or, so 
far as the record shows, by any regulatory agency, for 
any purpose, based upon the points of ultimate consump- 
tion. (Tr. 30, 31). 

6. The sale by P.G.&E. to Sierra of all of the energy 
delivered at Summit is a sale at wholesale in interstate 
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commerce, and subject to the provisions of Sections 205 
and 206(a) of the Federal Power Act. 

7. The following rate schedules have been filed with 
this Commission by P.G.&E. for resale service to Sierra 
(or its predecessor) prior to the tender of the Proposed 
Supplement No. 1 to its Rate Schedule FPC No. 3. 


Rate Schedule Date of Effective 
No. Other Party Agreement Date Filed Date 


FPC No.1 Truckee River 3/23/23 2/17/39 9/1/23 
Power Company 
(Predecessor to 
Sierra) 
FPCNo.2 Sierra Pacific 6/6/38 2/17/39 6/6/38 
(Supersedes Power Co. 
FPC No. 1) 
FPCNo.3 Sierra Pacific 3/4/48 6/7/48 1/1/48 
(Supersedes Power Co. 
FPC No. 2) 


8. The increased rate embodied in Supplement No. 1 
to Rate Schedule FPC No. 3 has been satisfactorily shown 
to be such as to provide less than a fair return on the por- 
tion of P.G.&E.’s net investment rate base properly allo- 
cable to that service after proper allowance for all oper- 
ating expenses, as shown by Exhibit 19, subject to the 
necessity for one or possibly more minor adjustments not 
affecting the validity of this finding. 

[2407] 

9. No other facts have been shown affecting the justness 
and reasonableness of the proposed rate, and it is there- 
fore just and reasonable. 

10., The proposed rate has been shown to be not unduly 
discriminatory or preferential. 


11. The proposed rate is lawful. 
e s La 
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[2415] 
SUBJECT INDEX 


E Sierra and Pacifie Agreed on a Term Contract Sub- 


ject to Change by Regulatory Process for Protection 

of Their Additional Investments in Transmission 

Facilities 

A. This Commission Has Jurisdiction to Change the 
Present Contract Rate 

B. Pacific Did Not Give Up Its Right to Invoke the 
Rate Making Process to Increase Its Rate to 
oS in RO ae a ea ae a i lal 
The Contemporaneous Evidence Demonstrates 
That the Purpose of the 15-Year Term of the 
Contract Was to Protect Pacific’s Investment 


II. The Adoption in the Sierra Contract of Charges 


iil. 


Equivalent to Those in Pacific’s Intra-state Resale 

Tariff P-31 Does Not Support Sierra’s Contention 

That Pacific Committed Itself to Perpetuate That 

Rate for the Contract Term 

A. The P-31 Rate Was Not a Fixed Rate But Was 
Actually Increased Twice by the California Com- 


Pacific Did Not Give Its Right to a Compensatory 
Return When It Offered the Equivalent of the 


The Proposed Rate Meets Sierra’s Test Since 
Pacific Will Not Receive More Revenue Under the 
Proposed Rate Than It Could Save by Abandon- 
ing Sierra’s Business 
The Existence of Public Pressure Upon Sierra to Con- 
tract for Bureau of Reclamation Power Which Could 
Not Be Delivered When Needed Does Not Justify the 
Contention for a Rate Fixed Regardless of Cost 
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[2416] 
[Title of Commission and Cause Omitted] 
REPLY BRIEF OF 
PACIFIC GAS AND ELECTRIC COMPANY 


Introduction 


In this brief Pacific Gas and Electric Company, seeking 
authority to increase its rates for electric service to Sierra 
Pacific Power Company, replies to the brief of the latter 
company opposing the increase. As in the opening brief the 
parties will be referred to as Pacific and Sierra, respec- 
tively. Since the brief of the Commission’s Staff concludes 
that Pacific has met the burden of proof, imposed upon it by 
the Federal Power Act and by this Commission’s order, to 
show that the proposed rate is just, reasonable and not 
unduly discriminatory or preferential this reply will be 

[2417] 
directed entirely to Sierra’s brief. However, to the extent 
that the Staff’s brief seems to accept, without discussion, 
some of the contentions of Sierra, this reply is intended to 
apply to the Staff’s brief as well. 


Statement of the Issues 
Comparison of the three opening briefs on behalf of 
Pacific, the Commission’s Staff and Sierra reveals agree- 
ment on a number of primary facts and principles of law. 
It is not disputed that under the present schedule of 
charges Pacific will receive only a 2.6% return on its net 
investment in all facilities allocated to service to Sierra. It 
is stipulated that Pacific is entitled to a 5.5% return for its 
electric department (T. 675).* Thus Pacifie’s service to 


*References thus are to pages of the transcript of the hearing on 
this matter. 
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Sierra is producing revenue which yields less than one- 
half of what would be a fair rate of return. It is also undis- 
puted that the increased charges proposed by Pacific will 
produce only 4.75% return, a rate of return still well below 
that stipulated to be reasonable. 

The Staff’s brief finds that the proposed rate is just and 
reasonable when measured by the cost of service including 
return at 5.0%, and concludes that there is nothing to jus- 
tify departure from that standard as a measure of the 
reasonableness of the rate (Staff’s Brief, p. 34). 

To avoid any contention of discrimination against Sierra, 
Pacific has proposed a rate which will yield only 4.75%, 
the proposed tariff being equivalent to Pacific’s Schedule 
F. P. C. No. 6 (Supplement No. 1) for service to The Cali- 
fornia Oregon Power Company and also equivalent to 

[2418] 
Pacifie’s regular filed tariff for intrastate resale service. 
Neither Sierra nor the Commission Staff find the proposed 
rate to be unduly discriminatory or preferential (Staff’s 
Brief, p. 31; Sierra’s Brief is silent on this point). 

Since the reasonable rate of return is 5.5%, to require 
Pacific to continue to serve Sierra for a return of only 2.6% 
would amount to confiscation of investment in excess of 
eight million dollars devoted to service to Sierra.? 

In the face of this obviously confiseatory return Sierra 
argues that it is in the public interest to require that the 
present rate remain in effect, “at least as long as Pacific 
earns more than it would save if Sierra’s business were lost 
or abandoned.” This contention requires the assumption 


1The California Public Utilities Commission, herein called Cali- 
fornia) Commission, in fixing rates subject to its jurisdiction has 
not permitted Pacific to recover any revenue from other customers 
to offset the present low return from Sierra. 
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that Pacific deliberately entered into a contract in 1948 by 
which it committed itself to a transmission line investment 
of more than one million dollars, and agreed to make an 
additional transmission line investment of similar amount 
when Sierra’s load should require, all on the basis that it 
would not be entitled to any return or depreciation on the 
investment over a period which may extend until 1979! 
This assumption is directly contrary to common sense 
and to the testimony of both parties that the purpose 
of the 15-year term of the contract was to protect Pacific’s 
(and Sierra’s) investment in transmission lines to be con- 
structed in accordance with the contract for the service to 
Sierra. Sierra’s strained argument simply ignores this fact 
and fails completely to explain how a rate so low as to be 
confiseatory is consistent with protection of the investment. 
[2419] 
It is obvious that Pacific could not even recover the cost of 
borrowed capital to make this investment, let alone provide 
anything for equity money on such a rate of return. 
Without this assumption of a commitment by Pacific to 
perpetuate the present rate Sierra’s arguments have no 
foundation. This brief will show that there was no such 
commitment because (1) it is contrary to the terms of the 
contract both as expressed in the contract and as contem- 
poraneously interpreted by the parties, (2) it is not to be 
implied from adoption of a schedule of charges equivalent 
to Pacifie’s 1945 Schedule P-31 for intrastate resale serv- 
ice, and (3) it is not to be implied as a consequence of the 
fact that Sierra made the contract with Pacific in preference 
to a contract for Bureau of Reclamation power which could 
not be delivered when needed. 
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The Staff’s brief concludes that even if such a commit- 
ment were made it should have no bearing on the result 
since the principle involved is contrary to the public inter- 
est. With this we are in accord since a contract requiring 
such a large additional investment for public utility serv- 
ice which does not permit a recovery of a reasonable return 
on the investment would be clearly unreasonable. 

If Pacific had made a contract on such an improvident 
basis the Federal Power Act would require this Commis- 
sion to determine the reasonable and just contract to be in 
force hereafter (Sec. 206 (a)). However, the evidence dem- 
onstrates that Pacific did not make such an ill-advised con- 
tract but clearly contracted for protection of its investment 
and we need not pursue the point further here. 

Asiwe understand Sierra’s position—and it takes con- 
siderable analysis to disentangle the structure of its argu- 
[2420] 
ment from its so-called “Abstract of Evidence” and the 
subdivisions of its “Argument”—this Commission is not 
bound by a rule of law in this case but is to act on the 
basis of its determination of the requirements of the public 
interest. Sierra has virtually abandoned its procedural 
point, urged in a barrage of petitions and motions demand- 
ing a termination of this proceeding as a matter of law, 
and has conceded that all of the issues are now before this 
Commission for determination. We would add only that the 
measure of the public interest is found in the requirement 
of the Federal Power Act that all charges demanded or 
received by any public utility “shall be just and reason- 
able, and any such rate or charge that is not just and rea- 
sonable is hereby declared to be unlawful” (Sec. 205(a)). 
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We submit that a rate of return of 2.6% is not just or 
reasonable but is confiscatory, and that an increase to 
4.75% is justified and reasonable under all the eircum- 
stances. We turn now to our reply to Sierra’s attempt to 


argue the contrary. 
I. 

| Sierra and Pacific Agreed on a Term Contract Subject to 
Change by Regulatory Process for Protection of Their 
Additional Investments in Transmission Facilities. 
A. This Commission Has Jurisdiction to Change the Pres- 

ent Contract Rate. 
Sierra concedes, as it must, that the present service con- 
tract is subject to such changes as this Commission may 
- direct in the exercise of its jurisdiction (Sierra’s Brief, p. 
50). If, as Sierra indicates, this must be deemed an express 
provision of the service contract, then it is difficult to see 
how Sierra can contend that the parties contemplated an 
[2421] 
~ unchangeable rate. Indeed, we suppose that if Pacifie’s cost 
- of service to Sierra had declined sufficiently Sierra would 
have demanded and been entitled to receive a reduction in 
the rate. 

It is interesting to note that Sierra’s brief nowhere states 
- that Pacifie agreed that the rate should remain unchanged 
for the entire contract term. Such a proposition too obvi- 
ously flies in the face of the facts.2 Yet, paradoxically, 
Sierra also contends by argument in its “Abstract of the 
Evidence” (pp. 30-31) and in its Point I (p. 48) that 
Pacific is committed to an unchanging rate. If all that 
Sierra means is that the present rate was intended to 
remain fixed until changed by the rate making process we 


2See Pacifie’s Brief, pp. 21-25. 
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do not quarrel with its position. Pacific has never con- 
tended that it had any arbitrary power, or, independently 
of regulatory process, any power at all to change its rate 
to Sierra. On the other hand, Pacifie has always intended 
and understood that it may initiate a change in its rate to 
Sierra, just as in any other rate, through established regu- 
latory procedure. That is exactly the course which it has 
followed here. The implied reservation to the Federal 
Power Commission of authority to modify the contract is 
the basis for Pacific’s action. 

Pacific does not claim to be able to place in effect any 
increase in its charges to Sierra unless it sustains its bur- 
den of establishing before this Commission that the increase 
is just and reasonable in a proceeding which gives full 
opportunity to Sierra to be heard and to oppose the increase 
if it chooses. In the light of fair analysis Sierra’s attempt 
to argue by epithet that change by this process is “repudia- 

[2422] 

tion” or renders the contract “nugatory and valueless” 
becomes baseless accusation. Similarly, for Sierra to argue 
that its management cannot conduct its business on the 
basis of a contract subject to change by regulatory process 
is to deny the experience of every electric and gas utility 
dependent upon wholesale purchase for its supply of energy 
and gas. 


*eThe term ‘‘double dealing repudiation’’ which counsel for 
Sierra has seized upon so enthusiastically was used by counsel for 
Pacific only with reference to a contract with the City of Redding 
made about four months before the filing of the rate increase appli- 
eation from which the contract was voluntarily excepted by Pacific. 
This contract was made after a public election in Redding in which 
the voters expressed their choice for a contract with Pacific in 
preference to a concrete proposal from the Bureau of Reclamation. 
See California Public Utilities Commission Decision No. 43147, 
issued July 26, 1949 (not printed). 
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|B. Pacific Did Not Give Up Its Right to Invoke the Rate 
Making Process to Increase Its Rate to Sierra. 
Sierra could not concede, however, that the service con- 
- tract is subject to change in the normal course of regulation 
- without undermining its case. If Pacifie could invoke the 
- normal regulatory process for a rate increase Sierra could 
- not claim that Pacifie had voluntarily assumed the burden 
- of increasing costs. It therefore attempted to prove that 
_ Pacific gave up this right when it executed the service con- 
tract without an express provision that the rate was change- 
able by the normal rate making process ( Sierra’s Brief, 
p. 48). We would have thought that the express and implied 
reservations of authority to the California and Federal 
_ Commissions to change the contract (Sierra’s Brief, p. 50) 
were adequate expressions of Pacific’s intention but Sierra 
ignores them. Instead Sierra attempts to draw a conclusion 
from comparison with Pacifie’s Schedule F.P.C. No. 6 for 
service to The California Oregon Power Company. That 
[2423] 
schedule contains a formula provision for adjustment of the 
rate to correspond with changes in Pacifie’s regular filed 
resale tariff for intrastate service.* It should be evident that 
this formula, incorporated in a 1952 contract after Sierra 
had contested the right of Pacific to obtain a rate increase, 
was adopted to forestall the argument made here. It cannot 
aid in the interpretation of a contract made four years 
earlier when there was no such contest. 
It is even weaker for Sierra to argue (its Brief, “Abstract 
of the Evidence,” p. 31) that the fact that a comparison was 


3We do not assume that this formula is binding on the Federal 
Power Commission. Most of the energy delivered under the Cali- 
fornia Oregon contract is resold by the purchaser within California. 
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made by Sierra between Pacifie’s present rate and the 
Bureau of Reclamation’s proposed rate for a 15-year period 
evidenced any intention or understanding that that rate 
could not be changed. This comparison was the only one 
that: could be made between the two rates since future 
changes in the cost level could not be predicted. It would be 
absurd for Pacific to argue that the present rate could not 
be reduced by this Commission for 15 years simply because 
Sierra had made a 15-year comparison on the assumption 
of no change in rate level. It is equally absurd for Sierra 
to argue that for such a reason there can be no increase 
when fully warranted by increased costs. 

Sierra attempts to bolster these arguments with refer- 
ences to testimony given in 1945 before the California Com- 
mission by Pacific’s rate engineer. We will discuss them in 
a subsequent section of this brief since they relate to the 
adoption of the P-31 rate for intra-state resale service and 


form no part of the understanding between Sierra and 
Pacifie as expressed in their 1948 contract. 
[2424] 
C. The Contemporaneous Evidence Demonstrates That 
the Purpose of the 15-Year Term of the Contract Was 
to Protect Pacific’s Investment. 


We need not rest our case on the weakness of Sierra’s 
arguments. The direct and positive evidence of the contract 
itself and the virtually contemporaneous statements in the 
1948 hearing before the California Commission prove that 
the purpose of the 15-year term was protection of the new 
investment. ! 

Two prior contracts, each of which called for a new trans- 
mission line, had 15-year terms. Pacifie’s first proposal to 
Sierra in 1947 was for a new line and a new 15-vear term. 
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The 15 years was accepted without disussion throughout 
the negotiations and without relation to the rate. 

It is significant that the contract relates the 15-year term 
to the completion of the new 110,000 volt line and requires a 
new 15-vear term to begin when a second such line is 
completed and placed in operation to meet Sierra’s 


requirements. 

When to this internal evidence of the contract is added 
the statements of both parties made before the present 
controversy arose there can be no doubt that the term of 
the contract was intended to protect their respective invest- 
ments. As to the reason for the 15-year term, Mr. Pollard 
testified for Pacific before the California Commission in 


1948: 

“Well, of course, that was—on our part was in order 
to guarantee that we would have business for a long 
enough period of time to warrant us in making the 
investment* in the cost of the new line and amortizing 
it. And, furthermore, followed the same pattern as 

[2425 ] 
previous contracts we have had in each of which in- 
stances a substantial investment was made for service 
of this customer. And, similarly, 15-year contracts 
were taken at each of those times for that reason.” 
(Ex. 12, p. 12) 


In the same proceeding Mr. Tracy testified for Sierra on 
the necessity for a 15-year contract. 

“When load conditions are such that you have to 
have additional capacity it might be that that addi- 
tional capacity could be arranged to carry you over 
for a short period—he sufficient to carry you over fora 
short period, but in case where you have to go to a 


*Emphasis ours, throughout the brief. 
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In 
exan 


In 


relatively large investment it is only fair and business 
—proper business that the Company you are negotiat- 
ing with gets a proper return on the investment for 
that period. That is the basis upon which we would 
operate ourselves, we would not expect anybody to go 
to a large investment which is necessary in order to 
give the Company capacity they need for any shorter 


period than that.” (Ex. 12, p. 26) 


the same proceeding the following occurred on cross- 
nation of Mr. Tracy: 

“Q. This contract effectively tie Sierra’s hands for 
15 years, will it not? 

A. In what way do you mean? 

Q. Well, because of the fact that you are prohibited 
from developing any further power facilities of your 
own? 

A. No, I do not think that is true. The contract is 
worded in that way, if the parties have a modification 
that is justified I think the parties can get together on 
it. In order words, only the—the principal thing that 
the selling party would have—I might be corrected on 
this if Iam wrong from P. G. & E. Company—would be 

[2426] 

idle investment. In other words, if we had a develop- 
ment that we found feasible and it came in at a time 
when any investment was [not]* made idle by the P. G. 
& E. in other words, at a times when they might have 
to put in additional investment even to serve it, it 
would not penalize P. G. & E. if we went ahead on it 
and we could make arrangements with them to do so.” 
(Ex. 12, pp. 33, 34) 


other words Mr. Tracey believed that Pacifie’s primary 


concern was its investment and that a modification of the 


‘The context requires insertion of the ‘‘not’’ at this point. 
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- eontract for Sierra’s benefit would be justified under any 
' eireumstance where Pacific’s investment was protected. If 
Mr. Tracy had exhibited the same reasonable attitude which 
he expected from Pacific in 1948 toward Pacific in 1952 
_ when requested to renegotiate the present rate in accord- 
ance with the order of the California Commission’ this pro- 
ceeding would doubtless have been unnecessary. 

In the present proceeding in 1953 Mr. Tracy testified that 
in his 1948 testimony before the California Commission he 
gave all the reasons which he eould think of in support of 
the contract (T. 672). The transcript of that proceeding 
(Ex. 12), will be scanned in vain for any indication that 
Pacific intended to give up any right to initiate a rate in- 
crease or that Mr. Tracy ever had any such understanding. 
Are we to believe now that it was mere oversight that when 
the 15-year term was mentioned in 1948, Mr. Tracy thought 
only of a proper return for Pacifie’s investment rather than 
a guaranteed rate for Sierra, even though he was obviously 
looking for reasons to satisfy his Nevada opposition? 

[2427] 

Not quite two years later, before the California Com- 
mission in 1950, Mr. Moulton, Pacifie’s Vice President and 
Executive Engineer, explained the difference between the 
15-year term of the Sierra contract and the 5-vear term of 
other resale contracts as follows: 

“We finally made a 15-year contract with Sierra 
Pacific. We made a longer contract because we under- 
[took]® to build an additional line to supply them and 


5Exhibit 17, pp. 41, 46-47, and T. 987, 988. 
The text has ‘‘understood’’ at this point, clearly a reporter’s 
error. 
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we felt we needed that protection of a long contract.” 
(Ex. 15, p. 541)? 


Even in 1952 after Sierra had determined to oppose any 
increase by Pacific, Mr. Tracy testified for Sierra before 
the California Commission on cross examination as fol- 
lows: 

“Q. While the Commissioner has stated that the 
record in the contract proceedings contains the sup- 
port for the contract or purportedly it did, you made 
the statement that vou made this 15-year contract be- 
cause you wanted to have assurance of power supply 
and that it was the best source of power at reasonable 
rates. Is it not a fact, Mr. Tracy, that Pacifie Gas 
and Electric Company was insisting on a 15-vear con- 
tract in order to protect it in a very large investment 
that it had to make in facilities in order to bring 
power to the summit to supply to the Sierra Power 
Company? 


[2428] 
A. I think that works both ways. Yes, our com- 


pany wished to have a firm contract too to cover our 
investment.” (Ex. 23, pp. 1418, 1419) 


Protection of investment is not accomplished by ignoring 
diminishing returns. Failure to allow a fair return on 
property devoted to public utility service is confiscation 
of that property. To argue that Pacific consented to pos- 
sible loss of all return for up to 30 vears on a new invest- 


*This testimony also shows that Sierra is completely mistaken 
in interpreting Mr. Moulton’s testimony as support for its position 
that the contract rate could not be changed. Mr. Moulton recognizes 
that the purpose of the 15 year term was to protect the new invest- 
ment. This testimony was given within a few months after initiation 
of service over the new 110,000 volt line to Sierra, and the fact that 
an increase was not deemed warranted at that time does not consti- 
tute a bar to an increase under conditions of greatly increased cost. 
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ment in excess of one million dollars is absurd and contrary 
to the express testimony. 

We submit that the evidence establishes without contra- 
diction that Pacific did not give up its right to a rate in- 
crease by means of normal regulatory procedure and that it 
is entitled to a rate of return which will protect its entire 
investment for service to Sierra. 


II. 

The Adoption in the Sierra Contract of Charges Equivalent 
to Those in Pacific’s Intra-State Resale Tariff P-31 
Does Not Support Sierra’s Contention That Pacific 
Committed Itself to Perpetuate That Rate for the Con- 
tract Term. 

When the present contract was being negotiated with 
Sierra in 1947 and 1948 Pacific had on file with the Cali- 
fornia Commission two tariffs of general application for 
intra-state resale electric service to customers who pur- 
chased all of their energy requirements from Pacific. 
One of these, Schedule P-31 (Ex. 20), offered a rate 
approximately 10% below the other (Schedule P-6, Ex. 8, 
p. 2) to resale customers who would enter into a five year 
eontract for service. The contract with Sierra did not in- 
corporate the P-31 rate as such. It simply provided a 

[2429] 

schedule of demand and energy charges equivalent to those 

in effect under the P-31 tariff, plus a stand-by charge, and 

incorporated certain of the conditions of that tariff. 


A. The P-31 Rate Was Not a Fixed Rate But Was Actu- 
ally Increased Twice by the California Commission. 


Sierra would argue first that the P-31 rate was estab- 
lished as a fixed rate for the term of each five-year con- 
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tract and therefore that the Sierra rate is a fixed rate for 
the 15 to 30 year term of its contract. We have already 
shown that the conclusion does not follow because the 15 
year term was proposed for protection of the new invest- 
ment long before the P-31 rate entered into the negotia- 
tions: The premise that the P-31 rate could not be changed 
is equally unsound. 

The California Commission has twice increased the P-31 
rate since its adoption in 1945. The first occasion was 
in 1950 in response to Pacific’s application for a 6% rate 
increase. The second occasion was in 1952 when the Cali- 
fornia Commission superseded Schedule P-31 by Schedule 
R, which is equivalent to the rate proposed in this pro- 
ceeding. In each of those cases the Commission excepted 
from the increase certain named customers but the balance 
were required to pay the increased rate beginning with the 
effective date of the general increase regardless of the fact 
that they were being served under term contracts.? This 


®As to the 1950 increase of 6%, Exhibit 18 shows that Pacific 
requested an increase in each of its filed schedules (p. 8) and was 
authorized to make such increase effective for service from April 15, 
1950 subject only to the named exceptions (p. 16). Pacific estimated 
that it would receive additional revenue of $140,000 annually from 
resale customers as a result of this increase (p. 8). 

As to the 1952 increase, Exhibit 17 shows that the California 
Commission authorized cancellation of all exiting schedules and 
transfer of customers to the increased schedules applicable to the 
service rendered, including Schedule R for resale customers (pp. 46, 
85) subject only to exception for certain listed contracts. 

The exception of Sierra from the 1952 increase was expressly 
stated by the California Commission to be for the purpose of allow- 
ing an opportunity for the parties to renegotiate the contract ‘‘in 
the light of the new basie resale schedule,”’ ie. Schedule R (Ex. 17. 
p. 41). The refusal of Sierra to negotiate (Tr. 988) does not convert 
this exception into a final disposition of the matter by the Califor- 
nia Commission. The matter is pending before that Commission in 
a new proceeding. See Exhibit 22, pp.4and5. 
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is convincing evidence that the California Commission does 
not regard the P-31 rate as immune from changes when 
required by increases in the cost level. 

The testimony of Pacifie’s rate engineer in 1945, to the 
effect that users of the P-31 rate were assured of the lower 
rate for a five-year term (quoted by Sierra in its brief at 
pp. 31, 49), sounds impressive when isolated from its con- 
text. We believe, however, that a study of the record of 
that proceeding will show that Mr. Beckett meant “lower 
than the P-6 resale schedule” and that he did not have in 
mind a fixed rate regardless of cost considerations. In any 
event the California Commission has set the matter at rest 
by granting the increases above described. 


B. Pacific Did Not Give Its Right to a Compensatory Re- 
turn When It Offered the Equivalent of the P-31 Rate. 


The adoption of the P-31 rate level is also used by Sierra 
as the ground for a contention that Pacific committed itself 
to a non-compensatory rate level. Sierra argues that be- 
eause the P-31 rate was conceded in 1945 to be non-com- 
pensatory when applied to a class of resale customers which 
did not include Sierra, therefore Pacific committed itself to 
a non-compensatory return from Sierra by adopting the 
same rate level. It should be obvious, however, that the 

[2431] 
statement as to the return from a given rate when applied to 
a certain class of customers is not necessarily true when the 
same rate is applied to another customer under different 
circumstances. In 1952 Pacifie was able to earn a 2.6% 
return in its business to Sierra in spite of the sharp increase 
in costs subsequent to 1948. It should be evident that on the 
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basis of 1948 costs Pacific must have anticipated a reason- 

able return. 

There is no concession in the 1948 proceedings before the 
California Commission that the Sierra rate was expected to 
be non-compensatory. A California Commission staff mem- 
ber asked Pacific’s witness whether, if the rate should prove 
non-compensatory, no burden would be placed on other cus- 
tomers. Pacific’s witness agreed that under such circum- 
stances other customers should not be burdened. We do not 
see how this can be taken as evidence one way or another 
as to how much return the Sierra rate was expected or 
intended to produce, nor as evidence that Pacifie’s stock- 
holders did not expect to be fairly compensated from 
Sierra’s business. 

This Commission will realize, however, that while the 
new line remained lightly loaded it would hardly be likely 
to earn a full return. This, however, should not prevent 
realization of the full earning power of the line as utiliza- 
tion increases. The Staff’s method of deriving cost of serv- 
ice and rate of return by averaging in with the system net- 
work the special lines devoted to service to Sierra elimi- 
nated from consideration the actual loading of these lines 
and the present 2.6% return thus computed does not reflect 
any particular stage in the growth of Sierra’s load. 

[2432] 

C. The Proposed Rate Meets Sierra’s Test Since Pacific 
Will Not Receive More Revenue Under the Proposed 
Rate Than It Could Save by Abandoning Sierra’s 
Business. 


Througout its argument Sierra is careful to qualify its 
contention as to maintenance of the present rate by conced- 
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ing that Pacific is entitled to earn at least as much under the 
present rate as it would save if Sierra’s business were lost 
or abandoned. We have already pointed out in our opening 
brief (pp. 29-32) that this reasoning is applicable only to a 
rate designed to retain existing business served by facilities 
which otherwise would be idle, and that it does not apply 
where a substantial additional investment is contemplated. 
However, even taking at its face value Sierra’s test which 
compares revenues under the proposed rate with the costs 
which Pacific could save if it abandoned Sierra’s business 
today the rate will qualify. 

All of Pacifie’s investment in generation and transmission 
capital allocated to Sierra could be used almost immediately 
to serve other customers on Pacific’s system, excepting only 
the three transmission lines from Drum to Summit. Pacific’s 
load has been increasing at a rapid rate for many years and 
it is still engaged in expanding its generation and trans- 
mission capacity to meet the growing demands on its svs- 
tem. The increase in Pacifie’s sales of energy during 1952, 
as shown on page 69 of Pacifie’s Form 1 report to this Com- 
mission for that vear, was 3.75 times the entire amount of 
Sierra’s load for the vear. Loss of Sierra’s business then 
would simply mean freeing capacity for use elsewhere on 
the system. 

The rate base allocated to Sierra by the Staff method 
(Ex. 19) consists almost entirely of generation, transmis- 
sion and common utility plant and includes only 1.4% of 

[2433] 
the $1,861,765 invested in the three transmission lines used 
to serve Sierra. This results from the fact that the invest- 
ment in these lines is treated as part of the system network, 
1.4% of which is allocated to Sierra. 
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It follows that the cost of service derived by the Staff’s 
method does not include more than a negligible amount for 
depreciation or return and related income tax on the invest- 
ment in the three transmission lines. To put the matter in 
another way, if Pacific should lose Sierra’s business today, 
substantially all of the $8,489,633 of capital investment allo- 
cated to Sierra would shortly be used to serve other system 
load and would be expected to earn a fair and reasonable 
return. 

The same result will be reached if Sierra’s erroneously 
conceived test is applied to Pacific’s derivation of a rate 
of return (Ex. 4). In Pacifie’s computation the investment 
in the three lines is allocated directly to service to Sierra 
and all of it appears in the rate base. The revenue under 
the proposed rate falls short of full costs of service by 
$725,000 per year, a deficiency far in excess of any con- 
ceivable depreciation, return and related income tax allo- 
cable to the three lines. See Pacifie’s Brief, pp. 6, 7 and 
Appendix. 

The conclusion of counsel for Sierra that the fact that 
Pacific earns some return shows that it is earning more 
than it could save if it lost the business is a superficial 
conclusion not supported by an analysis of the rate base 
on which the return is earned. On the contrary, it must be 
concluded that from the standpoint of Sierra and its cus- 
tomers, the proposed rate is as low as could reasonably 
be permitted by any method of cost calculation and by any 
test which has been suggested. 
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[2434] 
III. 


The Existence of Public Pressure Upon Sierra to Contract 
for Bureau of Reclamation Power Which Could Not Be 
Delivered When Needed Does Not Justify the Conten- 
tion for a Rate Fixed Regardless of Cost. 


A review of the record in this case and the three opening 
briefs will show that “competition” is a word of many mean- 
ings. Counsel for Sierra profess amazement that we should 
deny the existence of competition with the Bureau of Recla- 
mation, whereas we fail to see how they can label a situa- 
tion competitive when the consumer has only one feasible 
source for the supply of its needs. Despite this diversity 
of opinion as to what constitutes competition there is sub- 
stantial agreement as to the facts of the situation and we 
propose to talk about those facts. 

The first fact is that Sierra needed a substantial amount 
of additional power to meet its load requirements in 1949 
and 1950. 

The second fact is that the Bureau did not even hope to 
obtain appropriations from Congress and complete a single 
circuit line to serve Sierra before 1951 and probably not 
until 1952. The Bureau of Reclamation thus had no way 
of supplying Sierra’s 1949 and 1950 requirements for addi- 
tional power. 

The third fact is that Bureau power as a source of supply 
for Sierra would have had many disadvantages even after 
service was initiated. Chief among these were (1) reliance 
on 125 miles of single circuit line, (2) reliance on a single 
hydroelectric project which could be affected by adverse 
water conditions, (3) requirements for standby service at 
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[2435 ] 
“prohibitive” additional cost (Ex. 12, pp. 28, 31), and (4) 
the Bureau requirement that Sierra “wheel” power to 
municipalities and public agencies entitled to “preference” 
under reclamation law (Ex. 21, p. 17, par. i). 

The fourth fact is that in 1947 and 1948 there was con- 
siderable agitation in Northern and Central Nevada to get 
“cheap” government power. Public sentiment was aroused 
and Sierra was under pressure to make some sort of 
arrangement for obtaining power from the Bureau of 
Reclamation. 

These facts are not disputed and whether counsel for 
Sierra labels the Bureau as a “competitive” source of power 
is really immaterial. The label adds nothing, but when 
counsel try to argue that Sierra lost a bargaining position 
when it entered into the contract with Pacific they have to 
insist on the label and ignore Sierra’s actual situation. 
Realizing, however, that the facts are inescapable, they try 
to make it apppear that Sierra had a choice between two 
feasible sources of supply. To do this they have resorted 
to invention. 

That awkward gap between 1948 and 1951 in Sierra’s 
power reesources, if it chose to contract for Bureau Power, 
is “tided over” (Sierra’s Brief, pp. 39 and 66) by counsel’s 
construction of the Walker River development. Since both 
Sierra’s President and its engineer are agreed that con- 
struction of that project would have taken a minimum of 
three years (Ex. 12, p. 34; T. 745), Sierra would still have 
been short of power in 1949 and 1950, even if it decided to 
construct the Walker River project in the face of high costs. 

The statement of the 1953 Nevada Publie Service Com- 


mission (Ex. 22, p. 2) containing its views as to the position 
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of the 1948 Commission,” suffers from the same infirmity 
as the argument of Sierra’s counsel. That Commission now 
states that if it had, in 1948, doubted the “validity” of Sierra’s 
contract it would have ordered Sierra to construct hydro- 
electric plants on three rivers and a supplementary steam 
plant. Thus Sierra would have had to invest unknown 
millions of dollars in high cost hydro plants and a steam 
plant to be operated at low load factor with high fuel costs,” 
none of which could have been constructed in time to meet 
its 1949 and 1950 requirements. While we doubt the author- 
ity of the Nevada Commission to issue such an order we 
doubt even more that in 1948, faced with the practical re- 
quirements of the situation, it would have seriously enter- 
tained such an idea. 

Disregarding the time required for construction of new 
plants and disregarding their high cost of construction and 


operation, counsel for Sierra reach new heights of economic 
absurdity when they contend that these additional plants 
would have been developed “to tide over the expected short- 
ages until the Bureau’s lines were adequate to meet all pos- 
sible needs.” Neither of Sierra’s witnesses testified that cap- 
ital investment in any of these plants could be justified on a 


10Neither of the two members of the Nevada Commission who 
appeared in the 1948 hearings before the California Commission is 
now 2 member of the three-man Nevada Commission, according to 
the letterhead in Exhibit 22. 


11Jt will be recalled that Mr. Traey’s opinion that he could pro- 
duce steam generated power for 7 to 8 mills was based on the 
assumption (1) that he generated all his power requirements in 
the steam plant and (2) that fuel was at the 1946 Reno price of 
$2.05 per barrel. It will also be recalled that Mr. Tracy was very 
much opposed to Pacifie’s original proposal of a fuel escalator 
clause. If Sierra operated a steam plant of its own its costs would 
escalate immediately with each rise in fuel oil prices. 
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“tiding over” basis, nor did they give any explanation at all 
as to how the shortage in 1949 and 1950 could have been met. 

The fact of the matter is that although counsel for Sierra 
is correct in stating (Sierra’s Brief, p. 19) that in October 
1947 Sierra had before it a proposal from Pacific and a 
“plan” of the Bureau of Reclamation and the Colorado 
River Commission, the latter “plan” fell so far short of 
meeting Sierra’s needs that Sierra never did make a serious 
endeavor to find out whether, or at what cost, the deficien- 
cies in the Bureau’s plan could be made up. 

Nor did Sierra ever act like a buyer playing one competi- 
tor against another. Mr. Tracy explained to Pacific’s Gen- 
eral Manager in October of 1947 that his Company was not 
prepared to continue negotiations, that there was local polit- 
ieal pressure to bring Shasta power into Nevada which 
hampered Sierra’s negotiation and that Sierra could not 
afford to offend Shasta power advocates (Ex. 27, p. 4, state- 
ment of Pacific’s General Manager October 8, 1947 at meet- 
ing of President’s Advisory Committee). It is evident that 
Pacific was not given the impression that Sierra found any- 
thing desirable in the proposal for Bureau power. Instead 
Mr. Tracy was making it clear that he was faced with public 
pressure urging “cheap” government power and ignoring 
the practical requirements of the situation. The following 
testimony given by Mr. Tracy during cross examination by 
Mr. Wahrenbrock in this proceeding illustrates this point: 


| “Q. Mr. Tracy, when Pacific Gas and Electric gave 

up the fuel escalator clause and submitted the proposed 

form of contract to you after the agreement on the 

demand and energy charge, what was your opinion as 

to why they were willing to give up that clause, which 

would have tended to protect them against at least one 
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of the larger elements of risk in so long a term 
contract? 


[2438] 
[Objection by Mr. Searls on ground of irrelevancy 
overruled] 


bad * * w * 


A. They did not inform me as to the reason and I 
certainly would not take it upon myself to guess. 

By Mr. Wahrenbrock. 

Q. Did you think you had outsmarted them on that? 

A. No. That isn’t the correct answer. We thought 
that we had showed them sufficient reasons for propos- 
ing to us a lower rate. 

Q. Namely the threat of taking your load some- 
place else. 

A. The potential competition that was very preva- 
lent. The papers were full of it. As I testified before, all 
the groups were active. The Chamber of Commerce had 
a power committee.” (T. pp. 937, 938) 


Notice that Mr. Tracy declined to state that he threatened 
to take his load elsewhere. To him the word “competition” 
seems to be synonymous with “public pressure” since he 
stated in his testimony that even after the contract with 
Pacific was signed and approved by the California Commis- 
sion, he was bothered by “competition” (T. 939). 

In the face of all this evidence, which boils down to the 
fact that Sierra could not get the power it needed except 
from Pacific and the fact that any alternative was bound 
in the long run to mean high but uncertain costs when all 
factors were taken into account, Sierra’s argument that it 
gave up a bargaining position or that either it or its cus- 
tomers have lost anything by making a contract with Pacific 
for service at a rate subject to regulatory change is without 


foundation. 
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“The papers were full” of competition and it was “very 
prevalent,” but this sort of competition was more of a prob- 
lem to Sierra than to Pacific. Sierra had no illusions about 

[2439] 
the desirability of a contract for Bureau power as is dem- 
onstrated by Exhibits 30, 32, and 34, consisting of intra- 
company communications which list Mr. Devore’s or Mr. 
Tracy’s objections to such an arrangement. 

Sierra was not making fine calculations to determine the 
cost of various alternatives nor was it trying to extract 
from Pacific an agreement for an unchangeable rate. The 
15-year term was important from the investment stand- 
point but was actually considered objectionable by some 
public power proponents who did not like Sierra to be tied 
up for such a period at any price. Sierra endeavored to and 
did obtain the lowest available rate from Pacific but this 
was a standard rate, available to qualified resale customers 
whether or not they had competitive sources of supply. 

Pacific undoubtedly felt the effect of the public pressure 
and reexamined its position that the P-31 rate level was not 
adequate (Ex. 27, p. 4). When it concluded that it could 
offer this rate it did not expect that it would be fixed in the 
face of cost changes. The argument to the contrary seems 
to be only that because Pacific came down in its price it 
must be implied that it also gave up its right to the use of 
the rate-making process. There is no basis for such a 
conclusion. 

When called upon at the California hearing in 1948 to 
justify making the contract with Pacific, Mr. Tracy 
attempted to educate the public representatives from 
Nevada to the facts of the situation which Sierra then 
faced. He showed that he really had no choice in the matter. 
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He did not claim that the 15-year term was agreed upon to 
- secure a favorable rate; he explained that it was a neces- 
sary protection for the new investments to be made. The 
public representatives were satisfied with this and with- 
drew their opposition (T. 672). 

[2440] 

In a few words, neither Sierra nor public opinion were 
demanding a fixed rate, nothing in the situation required 
a fixed rate and nothing in the negotiations, the contract, 
or the explanations of the contract in the 1948 proceeding 
ever suggested that a fixed rate had been discussed, much 
less agreed upon. 


Conclusion 


The issue in this ease is whether Pacific’s proposed rate 
inerease is just and reasonable under the Federal Power 
Act. The present rate yields a return so low that its continu- 


ance would be confiscatory. Pacifie’s proposed rate will vield 
a return of only 4.75%, which is clearly reasonable when 
compared with the stipulated reasonable rate of return 
of 5.5%. 

Sierra has shown no valid reason why it should be 
exempted from the increase in costs of generation and 
transmission of power nor why this Commission should 
disregard Pacifie’s need for additional revenue to cover 
costs of service and maintain its financial integrity. 

It is respectfully submitted that Pacific has shown that 
the present rate is unjust, unreasonable and unduly prefer- 
ential and that the proposed rate is just, reasonable and not 
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unduly discriminatory. The requested increase should be 
authorized. 

Rosert H. GERDES 

Ratpo W. DuVaL 

Freperick T. SEARLS 

Attorneys for Pacific Gas 
and Electric Company 
Wueat, May & SHAnnon 
Rosert EK. May 
Of Counsel 
[2441] 
Requested Findings 


1. Electric power generated and transmitted by Pacific 
Gas and Electric Company entirely within California is sold 
at wholesale and delivered to Sierra Pacific Power Com- 
pany at Summit in California near Donner Pass under 
Pacific Gas and Electric Company’s rate Schedule F.P.C. 


No. 3, effective as of January 1, 1948. 

2. Sierra Pacific Power Company transmits some of the 
electric power received from Pacific Gas and Electric Com- 
pany for sale to customers in California and transmits the 
balance to its customers in Nevada. By far the larger part 
of the energy received, approximately 86% in 1951, is thus 
transmitted to Nevada. 

3. The sales of power by Pacific Gas and Electric Com- 
pany to Sierra Pacific Power Company at Summit are sales 
at wholesale in interstate commerce subject to the provi- 
sions of Sections 205 and 206(a) of the Federal Power Act. 

4. Pacifie Gas and Electric Company’s present rate 
Schedule F.P.C. No. 3 provides revenue which, after proper 
allowance for all operating expense allocable to service to 
Sierra Pacific Power Company, yields a rate of return on 
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| the net investment rate base properly allocable to such 
| service which is so low that said rate is unjust and unrea- 
' sonable and constitutes an undue preference to Sierra 
Pacific Power Company. 

5. Pacific Gas and Electric Company’s proposed rate 
' increase contained in its proposed Supplement No. 1 to 
| Schedule F.P.C. No. 3 will provide revenue which is less 
| than is necessary to yield a reasonable return on the net 
_ investment rate base properly allocable to the service to 

[24a] 

Sierra Pacific Power Company, after due allowance for all 
operating expense allocable thereto. 

6. No other facts have been shown affecting the just- 
' ness and reasonableness of said proposed rate. 


lad 


7. The proposed rate is just and reasonable. 
8. The proposed rate is not unduly discriminatory or 
preferential. 


* * & * * * * 
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[2447] 
| [Title of Commission and Cause Omitted] 


REPLY BRIEF ON BEHALF OF 
SIERRA PACIFIC POWER COMPANY 


Introduction 


The significant feature of the opening briefs of both the 
-Commission’s Staff and Pacific is that, instead of coming 
to grips with the only substantive issue presented, both 
-are devoted primarily to the destruction of a non-existent 
“straw man”, and in the process both present arguments 
leading inevitably to the novel and unprecedented proposi- 
tion that no special contract for the sale of power at a 
less than compensatory rate in order to meet competition 
can be valid and binding, even when entered into with 
Commission approval. 

Both briefs proceed on the erroneous assertion that 
Sierra is contending that private rate contracts are beyond 
the regulatory powers of State and Federal Power Com- 
' missions, and advance eloquent arguments and cite numer- 
ous cases to disprove Sierra’s supposed proposition. But 
| Sierra has never taken any such absurd position. Sierra’s 
' sole contention is that a special contract such as that here 

[2448] 
in issue, which has // been duly approved by the State 
' Commission and accepted for filing by the Federal Power 
' Commission, is valid and binding and can be modified only 
after a showing that it has become so unreasonable and 
burdensome that the public interest requires its modifica- 
tion. 

Commission’s Staff concedes that the present contract 
- rates do not create an undue burden upon Pacific or upon 
its other consumers, but treat the contract as a nullity and 
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argue that the only issue is whether the proposed new 
rate is reasonable and non-discriminatory. Pacific, on the 
other hand, recognizes that before such a contract ean be 
modified, it must be found to be unreasonable, but then 
advances the extraordinary theory that the contract rate 
is unreasonable and illegal solely because it produces less 
than a fully compensatory return—which it was designed 
and intended to do—whereas the proposed new rate is legal 
and reasonable because it also produces less than a fully 
compensatory return! 

It follows inevitably from either argument that no con- 
tract to furnish power at less than a fully compensatory 
rate for the purpose of meeting competition can be binding, 
even when entered into with the consent of the Commission, 
for all the seller has to do to be relieved of his obligation 
is to show that the rate is less than fully compensatory. This 
is a novel proposition and we are quite certain that it is 
not and should not be the law. 

Special contracts at low rates entered into for the pur- 
pose of meeting competition have long been an integral part 
of public utility rate structures in this country. They have 
been recognized by the Interstate Commerce Commission 
and by nearly all State Commissions, and we have never 
heard, it suggested that the Federal Power Commission 

[2449] 
took a different view. // Certainly, no argument is pre- 
sented, either by Commission’s Staff or by Pacific, indi- 
eating that such contracts are against public policy. It is 
surprising, therefore, that in this proceeding, which so 
far as we are aware is the first involving an attempt by a 
party to such a contract to repudiate its obligations while 
retaining its benefits, both Commission’s Staff and Pacific 
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' should take the position that all such contracts are per se 
_ meaningless. This is particularly surprising in view of the 
| fact that not a single case is cited, either by Commission’s 
Staff or by Pacific, which holds that a duly filed special 
low rate competitive contract can be modified merely by 
showing that the rate is less than fully compensatory. Yet 
that is the only issue presented in this proceeding. 


Point I 


The Arguments and Cases Presented by the Commission’s 
Staff Are Irrelevant to the Issue in this Proceeding 
and Are Based on the Untenable Proposition that No 
Special Contract to Sell Power at Less than a Compen- 
satory Rate for the Purpose of Meeting Competition 
and Holding Business Can Ever Be Enforceable. 

Commission’s Staff shows a cynical disregard for the 
factual background of the present contract, apparently 
assuming that it is utterly immaterial whether Pacific in- 
duced Sierra to give up all opportunity of obtaining cheaper 
power elsewhere in return for its promise to furnish power 
at comparably low rates for at least fifteen years, and now, 
when the threat of such competition no longer exists, 
brazenly seeks to repudiate its obligations. Nor do they 

[2450 } 

seem in the least disturbed // by Pacifie’s callous repudia- 

tion before this Commission of the sworn testimony which 

it presented before the State Commission when it was seek- 
ing to obtain the approval and enforcement of the present 
contract. 

In its zeal to tear down the non-existent “straw man” 

(that Sierra is attemping to challenge the power of the 

Commission to regulate rates), Commission’s Staff has not 
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only disregarded all such considerations, but seems actually 
to be seeking to limit the Commission’s regulatory authority 
by taking from it the power to authorize a utility to enter 
into such a contract as the present, even though it might 
be in the public interest to do so. For if, as Commission’s 
Staff contends, a utility may at any time obtain full “rea- 
sonably compensatory” rates by merely filing a schedule 
calling for such rates, a contract to sell power at a lower 
rate, even though legally entered into and duly approved 
and filed with the Commission, would be meaningless. Yet, 
this, we submit, is the inevitable corollary of Commission’s 
Staff’s argument. 

Under Point I of its brief Commission’s Staff presents 
a series of arguments under five separate sub-headings, all 
leading inevitably to this strange result. We shall briefly 
discuss each of them, in order to demonstrate that each is 
either irrelevant to the issues here presented, or erroneous. 

Before discussing these arguments in detail, however, 
we would like to point out at the outset that at least the 
first three Points presented by Commission’s Staff seem 
to deal primarily with the question of procedure which 
Sierra raised in its earlier motions in the present proceed- 
ing. In our judgment that question is moot. While we still 
believe that the proper procedure in a situation of this kind 
would be to bring a proceeding under Section 206 of the 
Federal Power Act, we recognize that having accepted 

[2451 ] 
jurisdiction of // an application under Section 205, the 
Commission ean, as it has done in the present case, take 
testimony and reach a decision on all substantive questions 
involved. It follows that cases merely showing that con- 
tracts can be modified in a proceeding commenced under 
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Section 205 are not, in our judgment, relevant. In the 
present proceeding the substantive question is whether 
such a contract as the present one can be modified in a 
proceeding brought under any section of the Federal Power 
Act without a substantive finding that it is contrary to 
the public interest. On this issue Commission’s Staff has 
cited no cases whatever. 


A. That “Sierra’s argument would nullify the efficacy of 
the statutory method of rate regulation”. 

Under this heading Commission’s Staff eloquently cites 
cases holding that only filed rates are legal, and that such 
rates can only be changed by a Commission in the manner 
provided by statute. We agree. But the existing contract 
rate is a filed rate and therefore a legal rate. 

Commission’s Staff’s conclusion under this heading, that 
to permit a selling utility by contract to bar the Commission 
from performing its regulatory powers “would thwart and 
defeat the statutory scheme”, is equally irrelevant (Staff’s 
brief, p. 14). Sierra concedes that the contract is subject 
to regulation. The only question is how and under what cir- 
cumstances the Commission’s regulatory power can and 
should be exercised to permit the contract to be modified. 

[2452] 
B. That “The terms of Section 205 authorize alteration 
of filed rates even though embodied in contracts.” 

While Commission’s Staff cites no authority in support 
of this point, it bases its argument on a purported analysis 
of the statute. As it concedes later in its brief, the answer 
to this question depends entirely on statutory construction. 
The only authoritative construction of a statute containing 
provisions analogous to those in the Federal Power Act 
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which has so far been called to our attention is the decision 
of the Supreme Court of the United States in Wichita R. R. 
& Light Co. v. Public Utilities Commission of the State 
of Kansas, et al., 260 U. S. 48. As the Supreme Court there 
categorically held: 
“* * * the filing of a schedule of changed rates under 
that section [the section analogous to Section 205 (d) 
of the Federal Power Act] cannot accomplish the re- 
‘sult of abrogating contract rates.” (Id. at p. 56) 


The Court there pointed out that under this type of statute 
a contract rate could only be modified after a finding that 
the existing contract is so unreasonable that the public 
interest requires that it be modified. 


C. That “The legislative history and administrative inter- 
pretation of Section 205 show contract rates are not 
exempt from alteration”. 

This point, like its predecessor, is again primarily pro- 
cedural. As we have previously indicated, we recognize the 
right of the Commission to pass on the substantive issue 
here presented. 

Thus, even though we still believe the better practice 
would be to proceed under Section 206, we agree that if the 
[2453 ] 

Commission should now conclude that the present // con- 

tract is reasonable and should not be disturbed, it is clearly 

within its power to reject the proposed new rate in this 
proceeding. 

That is what we contend the Commission should do in 
the present instance, and we have no doubt that that is 
what the Commission could have done in the Los Angeles 
ease upon which the Commission’s Staff places so much 
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reliance. (City of Los Angeles v. Nevada-Califorma E. 
Corp., 2 FPC 104, 108-109.) That is the proceeding in which 
this Commission, in answer to the contention of a utility 
that it had no remedy if the rates under its contract with 
a municipality proved inadequate because the municipality 
was exempt from Commission control, said that the utility 
- eould always proceed under Section 205(d) by filing a 
' schedule of higher rates. We have no doubt that if the 
- utility filed a schedule of higher rates under that Section, 
and then showed that the existing rates were so low as to 
impair the utility’s ability to perform its obligations, the 
Commission could hold the contract rates unreasonable 
and order higher rates, even though the proceeding had 
been commenced under Section 205(d). Conversely, we are 
- eonfident that if the municipality were able to show in such 
a proceeding that the contract rates were embodied in a 
valid special contract, such as the present, where the low 
- rate had been agreed to for a valid consideration and with 
- the consent of the Commission, and that the rate was not 
' injurious to the public interest, the application would be 
rejected. 

Similarly, in the Panhandle cases,* although the proceed- 
ings were brought under provisions of the Natural Gas 
Act which are analogous to Section 205 of the Federal 
Power Act, the contracts involved were so clearly impos- 
sible of performance and contrary to the public interest 
that the Commission in the exercise of its plenary power 

[2454] 
was amply justified as a matter of // substantive law in 
modifying or abrogating them. But we are confident that 


*Panhandle Eastern Pipe Line Co.. 9 FPC 443; City of Detroit 
v. Panhandle Eastern Pipe Line Co., 6 FPC 1044. 
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if in those proceedings the purchasers had been able to 
show that the contracts were reasonable, enforceable, and 
not injurious to the public interest, the Commission would 
not have modified them. 

While these cases were relevant to the earlier, proce- 
dural issue raised by Sierra, that the present proceeding 
was improperly brought under Section 205 and should be 
brought, if at all, under Section 206, we submit that none 
of them, nor, so far as we are aware, any other cases cited 
by Commission’s Staff have any bearing upon the substan- 
tive question here presented: whether a filed and legal spe- 
cial contract can be changed without a showing that it is 
contrary to the public interest. 


D. That “Constitutional considerations do not require the 
interpretation of Section 205 urged by Sierra”. 

In support of this contention Commission’s Staff relies 
on Midland Realty Co. v. Kansas City Power & Light Co., 
300 U.S. 109. As we think we have pointed out on pages 53 
and 54 of our principal brief, that case is inapplicable to 
the case at bar for the very reason now pointed out by Com- 
mission’s Staff itself. Immediately after its discussion of 
the ease, the Staff says, at page 23: 

“That Sierra’s contentions here, like those of the 
contract_customer in that case, really involve only a 
problem of statutory construction is clear for a reason 
similar to that given by the Court there (300 U.S. at 
p- 113): 

‘These questions are to be decided upon the con- 
struction * * * put upon the statute. And that law is 
to be taken as if it declared that rates made in accord- 
ance with its provisions shall supersede all existing 
contract rates.’ ” 
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[2455 ] 
| As we demonstrated in our principal brief, the proper stat- 
_ utory construction to be placed upon the Federal Power 
' Act is not that placed upon the Missouri statute involved 
in the Midland Realty case, but rather, that placed upon 
the Kansas statute by the Supreme Court of the United 
_ States in the Wichita case, supra. 
_ All that the Supreme Court held in the Midland Realty 
case was that under a statute requiring all rates to be uni- 
' form, a rate contained in a private eontract which had 
- never been filed with the State Commission became illegal 
whenever the Commission established a different, uniform 
rate scale for the industry. With that decision we are in 
entire agreement. But that case would only be applicable 
under the Federal Power Act if the Commission, after a 
hearing and an appropriate finding of unreasonableness, 
had fixed a higher rate, and Sierra were insisting that even 
so, its contract was still binding. That, of course, is not the 
situation here, where we are dealing with a legally filed 
rate contained in a special contract under a statute which 
expressly recognizes the existence of rate contracts and 
the only question is how such a contract may be abrogated 
or modified. No such question was even involved in the 
Midland Realty case. 

The Commission’s Staff seems to overlook the fact that 
constitutional safeguards surrounding valid contracts are 
recognized by the Supreme Court in both the Midland and 
Wichita cases, and all that is involved in each case is a 
determination whether private rate contracts were modi- 
fied or abrogated by a proper exercise of the State’s police 
power. In the Midland case the Court held that the Legis- 
lature, in enacting a statute providing in effect that only 
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rates fixed by the Commission shall be legal, had, by that 
Act, effectively exercised its power to abrogate private 
rate icontracts whenever they were in conflict with a filed 
[2456] 

Commission rate. In the Wichita // case, on the other hand, 
the Court held that the Kansas statute did not automati- 
cally abrogate existing rate contracts and that therefore 
an existing legal rate contract could only be abrogated or 
modified in the manner specified in that Act, 2.e., by a find- 
ing that the contract was unreasonable. 

To put it another way, Commission’s Staff, in relying on 
the Midland Realty case, must of necessity predicate its 
argument upon the proposition that the present contract 
itself was abrogated and rendered illegal because against 
the public interest by the passage of the Federal Power 
Act, just as the private contract in the Midland Realty 
case ‘was rendered illegal by the fixing of a general rate 
schedule under the Missouri statute. As we have pointed 
out in our principal brief, the Federal Power Act, like the 
Kansas statute passed on in the Wichita case, refers ex- 
pressly to rate contracts and specifies the method by which 
they can be modified or abrogated. Thus, they are not auto- 
matically abrogated and it is necessary under the Consti- 
tution of the United States that they be arbogated or modi- 
fied only in the manner provided by the Act, z.e., by show- 
ing that they are so unreasonable that the public interest 
requires their modification. 


E. That “State Commission approval of Sierra’s contract 
rate does not make it unalterable under Federal Power 


Act”’. 
This is another “straw man.” We do not and never have 
contended that the State Commission’s approval makes the 
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present contract unalterable under the Federal Power Act. 
| We merely maintain that Sierra’s contract, having been 
approved by the California Commission and accepted for 
| filing by the Federal Power Commission, is at the present 
[2457] 
| time a legal and binding // contract, unlike the contracts 
passed upon by the Supreme Court in the Midland Realty 
ease, supra, or in Union Drygoods Co. v. Georgia P. S. 
Corp., 248 U.S. 372, and similar cases. The difference is 
basic. If the State or Federal Government in the exercise 
of its regulatory powers decrees that certain contracts 
' shall be no longer legal (as in the Midland Realty case), 
that disposes of the validity of the contract. Where, as 
' under the Federal Power Act, the statute provides that all 
rate contracts shall be filed, and that all filed rates shall 
be the legal rates until and unless modified as provided in 
the Act, a filed and approved rate contract is legal and 
_ binding until and unless this Commission itself takes the 
necessary action to find that it has become so unreasonable 
as to be contrary to the public interest. The purpose of the 
reference to the State Commission’s express approval, as 
| well as the filing of the contract with this Commission, is 
first, to show that the present contract rate is a legal rate, 
and secondly, to put to rest the absurd contention that this 
proceeding involves any attempt by Sierra to circumvent 
or limit governmental regulatory powers. 
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Point II 


Commission’s Staff Concedes That the Present Contract Is 
Not Injurious to the Public Interest, But Reaches the 
Erroneous Conclusion That Nevertheless It Can Be 
Superseded by the Mere Filing of Higher Rates, Pro- 
vided Only That Such Rates Are “Reasonable and 
Non-Discriminatory”. 

On the vital issue of whether or not the present contract 
has become injurious to the public interest, we are prepared 
to rest our case on the two concluding pages of Commis- 
sion’s Staff’s brief. Commission’s Staff recognizes that the 

[2458] 

present contract was entered into to // meet what Pacific 

regarded as a threat of the loss of Sierra’s business. To be 

sure, Commission’s Staff seems to think that Sierra drove a 

hard bargain because it contends that the threat was not as 

real as Pacific believed it to be. The short answer to this 
gratuitous contention, which we do not believe is at all borne 
out by the record, is the “elementary principle that the law 
will not enter into an inquiry as to the adequacy of the con- 

sideration” Williston on Contracts, Rev. Ed. $115. As a 

matter of contract law we submit that it is clear beyond 

question on this record that the contract is a legal contract 
binding for its duration as to all of its terms. 

Commission’s Staff then concludes its brief with the fol- 
lowing very significant paragraphs (Staff’s brief, pp. 33-4) : 

“The only question would seem to be whether, in 
determining what is a fair return for this business, 
P.G.&E. should be held bound bv the representations 
and agreement it made in 1948 as to a satisfactory re- 
turn for the term of its agreement. Under the rate 
regulation practices heretofore followed by the Cali- 
fornia Commission and this Commission, no other cus- 
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tomer of P.G.&E. will bear any greater burden if 
P.G.&E. is held to its 1948 representations and the 
California Commission has held that it should be (Ex- 
hibit 17, pp. 40-43). 

“On the other hand, if for similar reasons P.G.&E. 
had entered into similar arrangements covering a 
substantial part of its business, so that its financial 
stability and ability to obtain additional capital at 
reasonable rates were threatened, it would clearly be 
in the public interest to allow it such an increase as it 
proposes. The fact that only a very small percentage 
of its business is involved would not seem to alter the 

[2459] 


principle. The staff accordingly does not believe that 
the proposed increase should be found unjust or un- 
reasonable.” 


| We agree with every word of this statement except the 
' gonelusion. It sustains our principal contention that the 


existing contract in no way places a burden upon the public 
| interest, and agrees with our further oft-repeated conces- 
sion that if it were ever shown that the contract did ad- 


versely affect the ability of Pacific to properly perform its 
- functions “it would clearly be in the public interest to allow 
' jt such an increase as Pacific proposes” (Staff’s brief, p. 34). 
' But on these facts Commission’s Staff constructs the most 
' complete non sequitur which we have read in many a year. 
Commission’s Staff argues that the fact that no such injury 
' to the public interest is created by the present contract 
“would not seem to alter the principle”. What principle? 
- Surely, the only principle involved here is the principle that 
' a legal contract cannot be modified or abrogated by govern- 
| mental power unless it be found that the public interest 
| requires that it be so modified or abrogated. 
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We respectfully submit that in these paragraphs Com- 
mission’s Staff has conceded that the present contract does 
not adversely affect the public interest, and we submit 
further that the fact that the contract might do so under 
different circumstances does not alter the principle that 
the contract is valid and binding until, and unless, it is 
found as a fact at some future date that it does adversely 
affect the public interest. 

Pacific concedes in its brief (pp. 26-28) that it is to its 
interest to enter into agreements to sell power at less than 
compensatory rates when necessary in order to meet com- 
petition and hold existing business, provided the return is 

[2460] 
greater than the savings that would // be made if the busi- 
ness were abandoned. The record is indisputable that Pacific 
entered into just such a contract with Sierra for just that 
purpose, and that the contract rate still meets Pacifie’s own 
tests of “reasonableness”. Commission’s Staff agrees with 
the California Commission that under the practices followed 
by both Commissions no burden will fall upon Pacifie’s other 
consumers as a result of this contract. Commission’s Staff 
also agrees that this particular contract does not adversely 
affect Pacifie’s financial stability. The only “interest” that 
would be benefited by the proposed increase, therefore, 
would be that of Pacific’s stockholders. Yet Pacific itself has 
conceded that its company, and therefore its stockholders, 
are benefited when it enters into such a contract and thereby 
retains the business, as it did here. The only effect of 
granting the present increase, therefore, would be to permit 
Pacifie’s stockholders to “have their cake and eat it too” 
by depriving the consumers of Sierra of the benefits of the 
lower rates which they thought they had obtained when 
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_ they abandoned their prospects of obtaining cheaper power 
- elsewhere in 1948, and relieving Pacific of the burden it 
- assumed in order to obtain the benefits to itself. 

We respectfully submit that the contract was in the public 
interest, as well as in Pacifie’s interest, when it was entered 
into, and that it is equally in the public interest at the 
' present time. Surely this Commission will not lend its offices 
to aid the stockholders of Pacific, having obtained all the 
benefits of their bargain when they induced Sierra to reject 
the proposals of the Bureau of Reclamation in favor of this 
 eontract, to repudiate their obligations thereunder at the 
expense of the consumers of electric power in the State of 
Nevada. 

[2461] 


Point III 


- Pacifie’s Brief, Like That of Commission’s Staff, Proceeds 
on the Erroneous Assumption That Sierra Contends 
that the Contract Can Never Be Changed, and Reaches 
the Same Erroneous Conclusion That a Competitive 
Contract at Low Rates is Void ab initio. 

Throughout its brief, Pacific makes assertions such as 
“The sole contention made by Sierra, as we understand it, 
| js that the present rate is embodied in a contract having a 
term which may extend for a total period of 30 years and 
that the present rate must remain unchanged for the entire 
period” (Pacifie’s brief, p. 13). (Emphasis ours.) Of course, 
Sierra has never made any such contention, and we are ata 
loss to understand these repeated misstatements, which ap- 
pear in both briefs, unless it be that the writers of each 
brief were aware that our true position is unassailable. 
Certainly Pacific seems to think so. For, after setting up 
this straw man, Pacifie seeks to destroy it by advancing 
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the very proposition of law upon which we rest our entire 
ease: that “* * * if Pacific’s rate of return becomes * * * 
unreasonably low then Pacific is entitled to an increase in 
the rate” (Pacifie’s brief, p. 15). Pacific restates this propo- 
sition in its conclusion as follows: 
“This contract on its face and in the light of all the 
circumstances attending its execution was subject to 
change by authority of this Commission whenever its 
terms became unreasonable”. (Pacific’s brief, p. 42) 


This, of course, is precisely what we have always contended. 

The only difference between us is whether or not there is 

any ‘showing in this record that its terms have become 
[2462] 

unreasonable. On this basic issue we sub- // mit that Com- 

mission’s Staff is entirely correct, and that Pacifie’s argu- 

ments are without substance. 


First, Pacific appears to make a half-hearted attempt to 


show that the rate has become discriminatory because 
Pacific has entered into a contract with California Oregon 
Power Company calling for a higher rate. As we have 
pointed out in our principal brief, the contract with that 
company, unlike the contract with Sierra, contained a clause 
expressly authorizing Pacific to apply for an increase of 
rates. In any event, as Commission’s Staff itself points out 
at page 31 of its brief, no competitive advantage or disad- 
vantage is caused by any rate differential between Califor- 
nia Oregon and Sierra. 

On the more vital issue of whether or not the rate itself 
has become unreasonable, we think Commission’s Staff 
again is entirely correct when it points out that the public 
interest will not be injured even though the existing con- 
tract rate is continued in force. 
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Pacific’s answer on this issue is, we think, most extraor- 
dinary, for their contention seems to be that the present 
' contract rate has become “unreasonably low” solely because 
it has been shown that it produces a rate which is less than 
fully compensatory—which is exactly what it was originally 
designed and intended to do. It follows that Pacific’s argu- 
ment must be based on the proposition that no contract to 
sell power at less than fully compensatory rates can ever 
be “just and reasonable”. Thus, while following a very dif- 
ferent route than that advanced by Commission’s Staff, 
Pacific reaches the same conclusion: that any special con- 
tract to sell power at less than compensatory rates in order 
to meet competition is void ab initzo. 

This is a surprising position for Pacific to take in view 
of the arguments which its representatives so eloquently 
[2463 ] 
made before the California Commission and // which they 
repeat in their present brief (pp. 26-28), that, when faced 
with the danger of losing business to a competitor, it is to the 
advantage of the company and its other customers to agree 
to a lower rate in order to retain the business, as long as 
“* * * the revenue is greater than the costs that would 
otherwise have been saved * * *” (Pacific’s brief, p. 27). 
Apparently what Pacifie really means is that it is to its 
advantage to try to induce a customer to accept such a 
proposition in the erroneous belief that Pacific intends to 
live up to it, provided Pacific can repudiate its promise as 

soon as the danger of losing the business is past. 

In their effort to support this strange proposition Pacific 
takes many liberties with the record; most of them we be- 
lieve are amply dealt with in our principal brief. A few of 
their arguments, however, deserve brief mention. 
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A. That there is nothing to indicate that the contract rate 
was to be permanent. 

In view of the insistence with which Pacific asserts that 
“* * * it is impossible to find any promise, representation 
or commitment by Pacifie with respect to the permanency 
of the rate” (Pacifie’s brief, p. 21), we desire to remind the 
Commission that the 1948 contract expressly provides that 
it shall “* * * be and remain in full force and effect until 
December 31, 1964 * * * unless extended as herein provided 
***” (Exh. 5, 4th contract, Art. 11). 

We wish also to call attention to Pacifie’s own statement 
that “* * * the present service contract was the fruit of a 
long period of discussion and negotiation involving consid- 
eration and balancing of a number of factors by each of 
the contracting parties” (Pacifie’s brief, p. 21). Pacific’s 

[2464] 
recital of these negotiations is // set forth at pages 17-18 
of its brief, where Pacific states that, after it was evident 
that a third transmission line would have to be built in 
order to meet Sierra’s needs, Pacific made an “* * * offer 
to construct such a line * * * on condition that a new fifteen 
year contract be entered into at the same special rate then 
in effect under the 1938 contract with the addition of a fuel 
escalator clause” (Pacifie’s brief, p. 17). After referring 
to Sierra’s negotiations with the Bureau of Reclamation, 
and pointing out the drawbacks of the Bureau’s offer, 
Pacifie’s brief continues: “Nevertheless, Sierra was under 
considerable public pressure to obtain so-called ‘cheap’ gov- 
ernment power and early in October 1947 it asked Pacific if 
it could not make a concession in the offered rate. Pacific 
declined initially but three weeks later at a meeting in Reno 
offered Sierra its P-31 rate plus the same $30,000 per vear 
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standby charge which was then in effect” (Pacifie’s brief, 
p. 18). 

How can it be more clearly stated that Pacific first offered 
a fifteen year contract at existing rates plus an escalator 
clause, and then, in order to meet competition from the 
Bureau, offered a fifteen year contract at the reduced P-31 
rate without the fuel escalator clause? Surely Pacific did 
not intend that if its initial offer of a fifteen year contract 
at existing rates had been accepted, Sierra could have re- 
pudiated it as soon as Pacific had constructed the new 110 
KV line. Pacifie could not have more clearly stated that 
the purpose of its initial offer was to obtain the high rate 
for the full term of the contract, as the consideration for 
its agreement to construct the new line. How then can it 
now argue that a different result follows when it finally 
offered the lower P-31 rate? 

The simple answer to the contention that the special 
rate was not intended to be permanent is that made by 
[2465] 

Pacifie’s own witness, Beckett, at the 1945 hearing before 
the California Commission, when he stated that one of the 
purposes in offering a five-year contract at the special 
P-31 rate was to induce the customer to enter into the con- 
tract by giving him the “* * * assurance that he will have 
service at this lower rate for a period of at least 5 vears” 

(Exh. 10, p. 76). 


B. That Pacific is not estopped from seeking a higher rate. 


We have not given major prominence to this proposition 
because in our judgment Pacific is in any event bound by 
the terms of its contract. But even if a low rate contract 
were unenforceable, as the Commission’s Staff and Pacific 
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now contend, Pacific under the circumstances present in 
this case, would certainly be estopped under recognized 
principles of law from seeking itself to avoid its contrac- 
tual obligations. 

The argument that Sierra could not in any event have 
accepted the Bureau’s proposal is wholly untenable. No 
one knows what further arrangements might have been 
made had Pacific not agreed to reduce its rate. Sierra could 
have developed its West Walker River project; or built 
sufficient additional steam plants to carry it over the short 
periods of peak load during the two years required for the 
Bureau to complete its line; or Sierra might simply have 
determined to stagger its load during the peak periods 
until the Bureau’s line was constructed. It is quite apparent 
from the record that Sierra’s customers in the State of 
Nevada were prepared to make considerable sacrifices in 
order to obtain the benefits of the cheaper power offered 
by the Bureau. The only reason these opportunities were 
abandoned was that Pacific finally offered a lower rate. 
Moreover, we think it is incontrovertible on this record 

[2466 ] 
that it was solely to prevent the possibility of the accept- 
ance of the Bureau’s proposals that the low rate was 
offered. Now that all chance of obtaining cheaper power 
from the Bureau has been abandoned and is no longer 
available, Pacific is estopped, both morally and legally, 
from attempting to avoid its solemn obligations. 

In any event, as we have pointed out above, such argu- 
ments are irrelevant. It is an “elementary principle that 
the law will not enter into an inquiry as to the adequacy of 
the consideration”. Williston on Contracts, Rev. Ed. § 115. 
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C. That “In placing the P-31 rate in effect Pacific did not 
intend that its stockholders should suffer any reduc- 
tion in return”. 

As we think we have amply shown in our principal brief, 
_ it was made perfectly clear to Pacific at the time it obtained 
| the California Commission’s approval of its P-31 rate in 
_ 1945, as well as at every hearing before that Commission 
' relating to the present contract, that the California Com- 
| mission made it a condition of its approval of any special 
_ low rate contract to meet competition that any loss result- 
_ing from such contract would be borne by Pacifie’s stock- 
| holders, and not by its other customers. If Pacific had a 
different intent it should have presented it to the Cali- 
fornia Commission. Surely, it is estopped from raising 
any such contention now. 

But, in any event, the only relevance of this question in 
the present proceeding is what is the fact, and not what 
- Pacific may have intended. The fact is that Pacific’s other 
customers are not burdened by the present rate in Sierra’s 
' eontract, so that the public interest is in no way affected 
| by it. As pointed out at page 34 of Commission’s Staff’s 
brief: 

[2467] 
“Under the rate regulation practices heretofore fol- 
lowed by the California Commission and this Commis- 
sion, no other customer of P.G.&E. will bear any 
greater burden if P.G.&E. is held to its 1948 repre- 
sentations and the California Commission has held 
that it should be”. (Ex. 17, pp. 40-43) 


Thus, whatever Pacific’s ideas may have been, the undis- 
puted fact on this record is that the present contract can 
be continued in effect without any injury to the public 


interest. 
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Conclusion 

So far as we are aware, this is the first proceeding in 
which a party to a special rate contract entered into to 
meet competition has sought the aid of a Commission in 
an effort to repudiate its obligations. We are surprised to 
find that Commission’s Staff should appear so eager to 
sustain such an act of repudiation and particularly that 
it should advance the arguments that form the basis of 
its brief in the present proceeding. 

We would not have expected Commission’s Staff to urge 
thati no special contract of this kind is binding or enforce- 
able, because in doing so it is urging this Commission to 
limit its own power to authorize such contracts even if it 
should be deemed in the public interest to do so. We are 
even more surprised that Pacific should advance such an 
argument, because one would assume that with a little 
reflection, Pacific’s management would realize that a time 
might well come when its very existence might depend upon 
its ability to enter into such contracts. 

Let us assume, for example, that within the next few 
vears the United States Atomic Energy Commission should 
[2468] 
develop a method of producing electric power // at sub- 
stantially lower costs than those involved in the methods 
now utilized by Pacific. Let us assume further that the 
Atomic Energy Commission should then offer to establish 
an atomic energy plant for the purpose of serving all of 
Pacifie’s customers in California at much lower rates than 
those now charged by Pacific, provided those customers 
would agree to purchase their power from it. Pacifie’s man- 
agement would thus be confronted with the choice of aban- 
doning its entire investment of over $300,000,000, or of offer- 
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ing contracts for the sale of power at rates sufficiently low 
' to meet the proposed new competition. 

Pacific’s customers would obviously be unwilling to reject 
- the Atomic Energy Commission’s proposal in favor of low 
rate contracts with Pacific unless they could be assured 
' that Pacific would continue to furnish power at those low 
~ rates even if the Atomic Energy Commission should later 
remove the threat to Pacific by constructing the proposed 
| plant in some distant part of the country. But, under the 
_ theory of law advanced in this proceeding by the Commis- 
sion’s Staff and Pacific itself, Pacific could not enter into 
binding contracts to furnish power at such a low rate, even 
_ with the consent of this Commission. Nor could this Com- 
| mission, however much it might deem such a contract to be 
' in the public interest, effectively authorize Pacific to enter 
' into such an agreement. The net result would be that in- 
stead of being able to salvage at least some return from 
its huge investment, perhaps not enough to produce a “rea- 
sonable return” to its stockholders, but at least enough to 
make some repayment to its creditors, Pacific might have 
no alternative but to sell its $300,000,000 plant for scrap 
and go out of business. 

Surely such a result would not be in the public interest. 

[2469] 
And surely this Commission would not want // to limit 
its power to authorize special contracts such as the present 
in order to avoid such a result. Yet that is just what both 
Commission’s Staff and Pacific are now urging the Com- 
mission to do. 

In view of Pacifie’s recognition that it is necessary to 
show that the present contract is unreasonable before it can 
be modified and Commission’s Staff recognition that the 
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public interest will in no way be injured by continuing the 
contract rate in force, and the absence of the citation of 
of any authority or plausible argument to the contrary, we 
respectfully submit that both as a matter of law and in 
the ‘public interest, the Commission should recognize the 
validity of the existing contract and reject Pacific’s applica- 
tion. 


Dated : July 17, 1953. 


Respectfully submitted, 


Wixturop, Stimson, Putnam & Roserts, 
Attorneys for Intervenor, Sierra 
Pacific Power Company, 


Office and P. O. Address, 
40 Wall Street, 
| New York 5, N. Y. 
Witiiam C. CHANLER, 
Eiott E. Voss, 
Gerarp THOMAS, 


Of Counsel. 
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[Title of Commission and Cause omitted] 


REPLY BRIEF OF STAFF COUNSEL AND 
SUPPLEMENTAL REQUEST FOR FINDINGS 


Introduction 


This reply brief is submitted in answer to the briefs 
submitted by counsel for Sierra Pacific Power Company 
(Sierra), and Pacific Gas and Electric Company (PG&E), 
insofar as the statements and arguments set forth therein 
have not already been fully anticipated in the main brief we 
have heretofore submitted in this proceeding. 

Perhaps the principal error in Sierra’s brief is in its 
assumption that when a schedule is filed embodying a 
change in a contract rate previously on file with the Com- 
mission, the previously filed contract or rate set forth 
therein must be found to be unjust, unreasonable, or unduly 
discriminatory or preferential, before the unilaterally 
changed rate can be allowed to stand.’ But as we have 
already pointed out? the Commission’s power under Section 
205(e) of the Federal Power Act with respect to a sus- 
pended rate is the same as its power would be with respect 
to that rate under Section 206(a)—i.e., to fix and prescribe 
the just and reasonable rate or contract if it finds the sus- 
pended rate (not the previously filed rate proposed to be 

[2476] 
superseded by the suspended rate) // to be unjust, unreason- 
able or unduly discriminatory or preferential. There is 


1Gee particularly pp. 60-62 of Sierra’s brief. 
2See pp. 11-21 of our main brief. 
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nothing in the Federal Power Act that conditions the right 
and duty placed upon the seller to maintain just, reasonable 
and not unduly discriminatory or preferential rates upon 
its ability to obtain the consent of a particular buyer or 
upon a Commission finding with respect to the former con- 
tract or rates set forth therein. The sole condition to the 
statutory power and duty of the seller to keep its filed rates 
conforming to the statutory standard is that the Commis- 
sion may suspend any changed rate and prescribe a rate in 
lieu thereof if it finds that the changed rate is unlawful. 
Without further arguing this point in this reply brief we 
will first show that Sierra has misread the statutes involved 
in the Union Dry Goods, Midland and Wichita eases in its 
attempt to find in the cases some basis for avoiding the 
clear terms of the Federal Power Act. We shall then notice 
certain minor contentions which should be rejected, and 
request the incorporation of certain more detailed findings 
in lieu of finding No. 10 heretofore requested in our main 
brief. 


I. The Union Dry Goods, Midland, and Wichita Cases Are 
Not Subject to the Statutory Distinction Sierra Seeks 
to Draw. 

In an effort to escape the clear holdings of Union Dry 
Goods Co. v. Georgia Public Service Corp., 248 U.S. 372, 
and Midland Realty Co. v. Kansas City Power & Light Co., 
300 U.S. 109, and other cases cited in our main brief con- 
cerning the propriety of a rate filing under section 205 of 
the Federal Power Act such as PG&E seeks to make in 
this proceeding, even though an abrogation of contract be 

[2477] 
thereby worked, // Sierra has endeavored to distinguish 
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the Union Dry Goods and Midland cases, supra. This it has 
| done by attempting to show that in each of those cases the 
respective State utility regulatory statute,* unlike the 
- Power Act, forbade the initiation by a utility of any rate 
schedules, requiring instead that all rates charged be pro- 
mulgated by the state utilities commission. Sierra argues 
that it was because the contracts there involved contained 
rates not so promulgated, that the contracts had to fall 
(Sierra’s brief pp. 51-55). It maintains that those cases are 
consequently of no value in interpreting the scope of rate 
filing and suspension provisions of a regulatory statute 
such as the Power Act which permits the initiation of rates 
by the utility. Rather, it insists that Wachita Railroad & 
Light Co. v. Public Utilities Commission, 260 U.S. 48, must 
be looked to, because, it says, the statute there involved is 
identical in terms with the Power Act. 

We submit that this attempted distinction is not only not 
supported by the quoted portions of the respective statutes 
contained in Sierra’s brief but is refuted by the very quota- 
tions relied upon by Sierra when viewed in their statutory 
context. Furthermore, we submit that the Missouri statute, 
and not that of Kansas‘ as Sierra alleges, is practically iden- 
tical in term with the Power Act. 

To support its contention that the Georgia statute forbade 
the establishment of any rate schedule by a utility, requiring 
instead that every rate charged be one promulgated by the 

[2478] 
Georgia Railroad Commission, // Sierra relies upon certain 

3Revised Code of Georgia, 1910, Second Title, Chapter 2, Art. 6, 


Sec. 2, §§ 2615-2670; Revised Statutes of Missouri, 1929, Chapter 
33, Art. 4. 


4Kansas Session Laws. 1911, ¢c. 238. 
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language from an Act® amending the then existing utility 
regulatory statute® to, among other things, extend the Com- 
mission’s power and jurisdiction over dock, gas, electric, 
telephone and telegraph companies. The primary purpose of 
the language quoted by Sierra (Sierra’s brief p. 52), i.e., “the 
power to determine what are just and reasonable rates and 
charges is vested exclusively in said commission,” was to 
make clear the legislature’s intention that the regulation of 
these additional companies be vested in the Railroad Com- 
mission as opposed to any other body. 

But that the Georgia statute contemplated the establish- 
ment of rate schedules in a manner other than by Commis- 
sion promulgation is evidenced by General Rule No. 4 of the 
Georgia Railroad Commission, which, after providing for 
the posting of maximum rates prescribed by the Commis- 
sion,’ went on to provide: 

When any change is made in such schedule, either 
by such company voluntarily, or pursuant to an order 
of the commission, such company shall immediately 
furnish a copy of said change to the office of the com- 
mission, and shall also post copies thereof in the same 
manner as above specified, as notice to the public that 
said change has been made. | 

No advance in any rate, whether it be a maximum 
rate, or otherwise, shall be made without the consent 


5Georgia Acts, 1907, Part I, Title 6, § 5. 


*Code of Georgia, 1895, Second Title, Chapter 2, Art. 6, See. 2, 
§§ 2185-2218. 


7In an advisory opinion for S. G. McLendon, Chairman of the 
Georgia Railroad Commission, James K. Hines, Special Attorney 
to that Commission, points out that the Commission’s power under 
the Georgia Constitution and the organic act is limited to the pre- 
scription of maximum rates and it cannot prescribe an actual rate. 
(Thirty-Eighth Report of the Railroad Commission of Georgia, 
1910, pp. 23-25). 
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of this commission first being obtained, nor shall such 

advance become effective until ten days thereafter; and 

no reduction in any rate shall become effective until 

three days, after notice has been given, as above re- 

quired. (Thirty-Sixth Annual Report of the Railroad 
[2479 ] 


Commission // of Georgia, 1908, pp. 295-296. See Sec- 
ond Semi-annual Report of the Railroad Commission 
of Georgia, 1880, p. 5, for prior form of this rule. See 
also 1909 and 1910 Annual Reports, pp. 437-438, and 
251-252, respectively.) 


When treating the Midland case, supra, Sierra made no 
effort to show that the Missouri statute required all rates 
charged by a utility to be commission promulgated but 
argued that the Missouri statute specifically forbade con- 
tracts containing low rates to meet competition, which 
provision, it says, is not contained in the Power Act. 


The language relied upon to show this (Sierra’s brief 
pp. 53-54) is not language found in the Missouri statute in 
lieu of a provision against preferences and discriminations 
like that in Section 205(b) of the Power Act, but in addi- 
tion to such a provision. A reading of the entire statute 
shows that the language quoted by Sierra is from a provi- 
sion designed, not to govern what rates might be filed, but 


8Par. 3. Section 5189, Article 4, Mo. Revised Stats. 1929, reads 
as follows: 

“‘No gas corporation, electrical corporation, water corpora- 
tion or municipality shall make or grant any undue or unrea- 
sonable preference or advantage to any person, corporation or 
locality, or to any particular description of service in any 
respect whatsoever, or subject any particular person, corpo- 
ration or locality or any particular description of service to 
any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever.”’ 
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to provide that in the charges actually made no deviation 
could be made from a filed rate by any device such as a 
rebate, drawback, ete.® : 

That the Missouri statute was not one under which only 
Commission prescribed rates could be charged by a utility 
or one under which only certain contract rates could be 

[2480] 
superseded by filed rates, while all // others could not, is 
evidenced by the specific reference made by the Court in 
the Midland case (300 U.S. at p. 112) to the fact that the 
Missouri statute contemplated legal rates to be those estab- 
lished by (1) the filing by a utility of a new schedule of 
rates, or (2) promulgation by the regulatory commission. 

Sierra insists (Sierra’s brief pp. 55-57) that the Kansas 
public utility regulatory statute interpreted by the Kansas 
Supreme Court in Kaul v. American Independent Tele- 
phone Co., 95 Kan. 1, 147 P. 1130, which interpretation was 
adopted by the Court in the Wichita case, supra, is identi- 
cal in terms with the Power Act, and must be used to inter- 
pret the rate filing and suspension provisions of section 205. 

We submit that even a cursory examination of the Kansas 
statute will show the opposite to be the case for, although 
section 20 of that statute provides for the filing of proposed 


®*The portions of section 5189, par. 2, quoted by Sierra are itali- 
cized in the following quotation of said section: 

* ** No gas corporation, electrical corporation, water corporation 
or municipality shall directly or indirectly by any special rate, 
rebate, drawback or other device or methods, charge, demand, 
collect or receive from any person or corporation a greater or less 
compensation for gas, electricity, water or for any service renedered 
or to be rendered or in connection therewith, except as authorized 
in this chapter, than-it charges, demands, collects or receives from 
any other person or corporation for doing a like and contempora- 
neous service with respect thereto under the same or substantially 
similar circumstances or conditions. 
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changes in existing rate schedules, it does not appear to be 
intended that such filing should, in itself, be sufficient to 
change a contract rate. For nowhere in that section or else- 
where does it appear that the Kansas Commission was 
ever invested with any suspension powers such as are con- 
[2481] 

tained in section 205(e) of the Power // Act. Rather, it 
affirmatively appears that the only power over proposed 
or existing rates possessed by that commission was pur- 
suant to a section similar to section 206(a) of the Power 
Act. Without the protection for consumer interests afforded 
by such a suspension power, there is obvious reason for 
construing the filing provisions as narrower in effect than 
where the suspension power is conferred. 

Indeed, the terms of the Missouri statute, which was 
involved in the Midland ease, rather than the Kansas stat- 
ute, are almost identical to the provisions of the Power 
Act. Paragraphs 1 and 3 of section 5189 of the Missouri 
statute, like Sections 205(a) and (b) of the Power Act, 
prohibit rates which are unjust, unreasonable, unduly dis- 
eriminatory or preferential, while section 5190, par. 12; 
section 5191 and section 5190, par. 5; which are set forth 
in a note, are counterparts of Sections 205(c), (d), (e) 
and 206(a) of the Power Act. 

It therefore follows that as to PG&E’s filing in this case, 
like the Missouri utility’s in the Midland case, “it is clear 
that as against those specified in the contract here involved, 


Section 5190, par. 12: 

Have power to require every gas corporation, electrical ecorpora- 
tion, water corporation and municipality to file with the commis- 
sion and to print and keep open to public inspection schedu'es 
showing all rates and charges made, established or enforced, * * * 
all forms of contract or agreement and all rules and regulations 
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the rates * * * filed * * * in accordance with the statute have 
the same force and effect as if directly prescribed by the 
legislature * * * enforcement of the rates in accordance 
with ‘the statute did not violate either the contract clause 
of the Constitution or the due process clause 


* 8 699 


[2482] 


relating to rates, charges or service used or to be used, and all gen- 
eral privileges and facilities granted or allowed by such gas corpo- 
ration, electrical corporation, water corporation or municipality ; 
but this subdivision shall not apply to state, municipal or federal 
contracts. Unless the commission otherwise orders, no change shall 
be made in any rate or charge, or in any form of contract or agree- 
ment, or any rule or regulation relating to any rate, charge or 
service, or in any general privilege or facility, which shall have 
been filed and published by a gas corporation, electrical corporation, 
water corporation or municipality in compliance with an order or 
decision of the commission, except after thirty days’ notice to the 
commission and publication for thirty days as required by order of 
the commission, which shall plainly state the changes proposed to 
be made in the schedule then in foree and the time when the change 
will go into effect. The commission for good cause shown may allow 
changes without requiring the thirty days’ notice under such con- 
ditions as it may prescribe * * * 
* & * * * a * 

Section 5191: 

Whenever there shall be filed with the commission by any gas 
corporation, electrical corporation, water corporation or munici- 
pality any schedule stating a new rate or charge, or any new form 
of contract or agreement, or any new rule, regulation or practice 
relating to any rate, charge or service, or to any general privilege 
or facility, the commission shall have, and it is hereby given, author- 
ity, either upon complaint or upon its own initiative without com- 
plaint, at once, and if it so orders without answer or other formal 
pleading by the interested gas corporation, electrical corporation, 
water corporation or municipality, but upon reasonable notice, to 
enter upon a hearing concerning the propriety of such rate, charge, 
form of contract or agreement, rule, regulation or practice, and 
pending such hearing and the decision thereon, the commission 
upon filing with such schedule, and delivering to the gas corpora- 
tion, electrical corporation, water corporation or municipality 
affected thereby, a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule and defer 
the use of such rate, charge, form of contract or agreement, rule, 
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II. Other Contentions Should Be Rejected 


Sierra’s Requested Findings Should Not Be Adopted. 
We believe that each of the twenty proposed findings of 
fact and six proposed conclusions of law set forth in the 
appendix to Sierra’s brief (pp. 69-73), should be rejected: 


(A) While the proposed findings of fact Nos. 1, 2, 3 
and 4 appear to be substantially accurate they are 
wholly inadequate. 


regulation or practice, but not for a longer period than one hundred 
and twenty days beyond the time when such rate, charge, form of 
contract or agreement, rule, regulation or practice would otherwise 
go into effect; and after full hearing, whether completed before 


or after the rate, charge, form of contract or // agreement, rule, 
regulation or practice goes into effect, the commission may make 
such order in reference to such rate, charge, form of contract or 
agreement, rule, regulation or practice as would be proper in a 
proceeding initiated after the rate, charge, form of contract or 
agreement, rule, regulation or practice had become effective * * * 
td] * 2 ® * 2 * 


Section 5190, par. 5: 

* * * Whenever the commission shall be of the opinion, after a 
hearing had upon its own motion or upon complaint, that the rates 
or charges or the acts or regulations of any such persons, corpora- 
tions or municipalities are unjust, unreasonable, unjustly discrimin- 
atory or unduly preferential or in anywise in violation of any 
provision of law, the commission shall determine and prescribe 
the just and reasonable rates and charges thereafter to be in force 
for the service to be furnished, notwithstanding that a higher rate 
or charge has heretofore been authorized by statute, and the just 
and reasonable acts and regulations to be done and observed and 
whenever the commission shall be of the opinion, after a hearing 
had upon its own motion or upon complaint, that the property, 
equipment or appliances of any such person, corporation or munici- 
pality are unsafe, insufficient or inadequate, the commission shall 
determine and prescribe the safe, efficient and adequate property, 
equipment and appliances thereafter to be used, maintained and 
operated for the security and accommodation of the public and in 
compliance with the provisions of law and of their franchises and 
charters. 
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(B) While the proposed findings of fact Nos. 5, 6, 7, 8, 
9, 10, 11, 12, 13, and 14 appear to be substantially 
accurate they are each partially or totally unnec- 
sary for a decision in this proceeding. 

(C) While proposed findings of fact Nos. 15, 16, 17, and 
20 may be supported by the record they are each 
totally unnecessary for a decision in this pro- 
ceeding. 

(D) The proposed conclusions of law Nos. 1, 2, 3, 4, 5, 
and 6 are each partially or totally incorrect and 
not appropriate to the issues presented. 


Standby and Minimum Charge Provisions Misconstrued. 
On page 10 of PG&E’s brief the point is made that the 
standby charge embodied in P&GE’s contract with Sierra, 
like the minimum charge contained in its contract with the 
California Oregon Power Company, insures that power 
purchases will be at load factors for which the demand and 
energy rates were designed. 

[2485 ] 

While we do not deem it to be significant, we wish to 
point out that this is a wholly erroneous comparison. It is 
not the standby charge of the Sierra contract that accom- 
plishes this but chiefly the exclusionary” provision com- 
bined with the power factor provision (Tr. 223-224, 438, 
534-535, 543, 585-586, 921). 

The Parol Evidence Rule Need Not Be Followed. PG&E 
makes the assertion (PG&E’s brief p. 21), that this Com- 
mission should in the exercise of its regulatory authority 


11As noted in our main brief (p. 2) the contract with Sierra 
for its term generally prevents Sierra from obtaining any additional 
supplies of power from other than PG&E or from building addi- 
tional generating facilities. 
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be limited by the operation of the parol evidence rule. If 
this argument be deemed of any signficance it is a sufficient 
answer to note that Section 308(b) expressly provides that 
technical rules of evidence need not be applied by the 
- Commission. Cf. Montana Power Company v. F.P.C., 185 
F.2d 491, 497-498 (C.A.D.C. 1950), certiorari denied, 340 
| U.S. 947, rehearing denied, 341 U.S. 912. 

| P.GAa&E’s Other Customers Would Not Bear Burden of 
a Deficiency in Return From Service to Serra. Sierra 
| eontends that to the exent that its old rate fails to provide 
a fair return on its part of PG&E’s total business, PG&H’s 
| stockholders undertook to absorb that deficiency by the vol- 
untary action of PG&E in contracting for the old low rate 
in order to retain the business in the face of competitive 
alternatives (Sierra’s brief, pp. 26-30). Also that this is 
| the effect of the California Commission’s recent refusal to 
[2486] 

| authorize // the immediate application of PG&E’s schedule 
| “R” to Sierra and certain other special contract customers. 
- From this it contends that no interests of consumers served 
directly or indirectly under other rates prescribed by the 
California Commission will be adversely affected by allow- 
ing the old Sierra rate to continue in effect. (Sierra’s brief 
pp. 40-42.) 

PG&E on the other hand refuses to admit that its stock- 
holders must bear such deficiency under the orders of the 
California Commission (PG&E’s brief pp. 26-31). In sup- 
port of this it contends that the old Sierra rate was origi- 
nally approved as providing the incremental cost of that 
service (i.e., the costs which would be saved if the service 
were abandoned) and hence that PG&E’s other business 
must bear all the other costs. Only if the Sierra rate failed 
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to provide incremental cost does PG&E admit that its stock- 
holders must bear the deficiency to that extent (PG&E’s 
brief, pp. 30-31). 

This, if true, would in effect mean that to the extent 
that the Sierra rate fails to provide its allocated portion of 
PG&E’s average cost of service, including a fair return 
on the investment, PG&E’s other customers would have 
to make up the deficiency. But whatever interpretation may 
be made of the California Commission’s original purported 
approval of the old Sierra contract, it is plain from that 
commission’s most recent order and opinion of October 15, 
1952 (Ex. 17, pp. 40-42) that it fixed PG&E’s rates to all 
customers other than the special contract customers (in- 

[2487] 

cluding Sierra) upon the basis // of total costs of service 
and total estimated revenues from the application to the 
special contract customers of the same increases as author- 
ized for other customers even though it did not prescribe 
such increases in the case of the special contract customers. 
In effect, then, the California Commission has plainly used 
average, not incremental, costs as a basis for allocation. 
Hence it has not placed the burden upon PG&E’s other 
customers of absorbing any deficiency in revenues received 
from special contract customers but has left that deficiency 
to be borne by PG&E’s stockholders. 

PG&E’s corollary contention that if it had abandoned 
the Sierra service in 1948 instead of entering into the con- 
tract for the low rate, its other customers would thereupon 
have had to bear the burden of carrying the fixed charges 
on the investment in plant left idle by the abandonment 
(PG&E’s brief, p. 27), errs, of course, in that it overlooks 
the fact that the special facilities and any generating ca- 
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pacity not needed for PG&E’s other business would there- 
after properly be excluded from the rate base used in 
determining the rates for that other business and hence 
would not burden the other customers. Cf. F.P.C. v. Natural 
Gas Pipeline Co., 315 U.S. 575, 590. 


III. Supplemental Request for Findings. 
Staff Counsel hereby requests the following findings in 
lieu of their prior requested Finding No. 10: 

10-A. The proposed rate is substantially the same as 
the rate charged for the only other resale serv- 
ice rendered by PG&E in interstate commerce 

[2488] 

for which it has filed // schedules with this Com- 
mission (Tr. 212, 805). Although the total cost 
of rendering such other service is approximately 
6/7 of the total cost of serving Sierra, the two 
sales appear to be otherwise generally com- 
parable (Tr. 808-809). Inasmuch as it does not 
appear that the other rate exceeds the cost of 
rendering such other service or that the ulti- 
mate consumers connected therewith are placed 
at a competitive disadvantage as compared to 
ultimate consumers connected with this sale to 
Sierra, this cost differential does not of itself 
appear to make the proposed rate unduly dis- 
criminatory against such other customer or pref- 
erential to Sierra, or ultimate consumers respec- 
tively affected. 

Inasmuch as the propsed rate to Sierra is less 
than the cost of serving it and neither Sierra 
nor ultimate consumers served by it will suffer 
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any competitive disadvantage by reason of the 
fact that PG&E makes certain other comparable 
resale sales in intrastate commerce at rates 
estimated to be between 14% and 38% below 
the proposed rate, such differences do not ap- 
pear to amount to an undue discrimination 
against Sierra or preference to such other cus- 
tomers, or the ultimate consumers respectively 
affected (Tr. 547-549, 550, 551, 552-553, 816, 963- 
967). 
[2489] 


Conclusion 


For the reasons stated above and in our previous brief, 
it is respectfully submitted that the order of March 13, 
1953, suspending the proposed rate increase be vacated and 
this proceeding terminated. 


Respectfully submitted, 


Howarp EK. WaHRENBROCK 
Assistant General Counsel 


DrexeLt D. JourRNEY 
Commission Staff Counsel 


July 1953 


* * 





[2649] 
[Title of Commission and Cause Omitted] 
MOTION OF 
PACIFIC GAS AND ELECTRIC COMPANY 
FOR REOPENING AND FURTHER HEARING 

Pacific Gas and Electric Company, hereinafter called 
PG&E, moves for reopening of this proceeding in accord- 
ance with the following: 

1. On February 2, 1953, PG&E filed with the Commission 
its proposed rate schedule Supplement No. 1 to Schedule 
F.P.C. No. 3 for service to Sierra Pacific Power Company, 
hereinafter called Sierra. The charges specified in said 
Supplement No. 1 were higher than the charges provided 
in said rate schedule F.P.C. No. 3, which latter schedule 
was in the form of a contract between PG&E and Sierra. 

2. The proposed effective date of said Supplement No. 1 
was April 6, 1953. By order adopted March 13, 1953, the 

[2650] 

Commission // suspended the proposed rates of Supple- 
ment No. 1 until September 6, 1953, and provided that 
said supplemental rate schedule should go into effect there- 
after in the manner prescribed by the Commission in accord- 
ance with the Federal Power Act. By the same order, the 
Commission ordered a hearing concerning the lawfulness 
of the proposed rate. 

3. By order adopted September 25, 1953 and issued 
September 28, 1953, the Commission declared that the pro- 
posed rates of said Supplement No. 1 had become effective 
as of September 6, 1953, subject to certain provisions of 
Section 205(e) of the Federal Power Act and made certain 
orders with respect to accounting and to refund in the 
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event that any portion of the increased rates should be 
found not to be justified. 

4. After hearings held in accordance with said order 
of March 13, 1953, the Commission, by Opinion No. 270 
herein adopted June 16, 1954 and issued June 17, 1954, 
found that the proposed rate of said Supplement No. 1 was 
just, reasonable and lawful and, that “if a finding on the 
lawfulness of the 1948 contract rate were necessary or 
appropriate, on the record before us that finding would have 
to be that the 1948 rate is unreasonably low and therefore 
unlawful;” and in effect by order authorized PG&E to 
charge and collect from Sierra said proposed increase under 
Supplement No. 1 to Schedule F.P.C. No. 3. 

5. | On Sierra’s petition to review the Commission’s order 
in said Opinion No. 270, the United States Court of Ap- 
[2651] 
peals for the // District of Columbia Circuit, on May 23, 
1955, set aside the Commission’s said order and remanded 
the ease to the Commission with instructions to dismiss 
the proceeding without prejudice to the initiation of a new 
proceeding under Section 206(a) of the Federal Power Act. 

6.| On February 27, 1956, the Supreme Court of the 
United States on writs of certiorari to said Court of Ap- 
peals affirmed the decision setting aside the Commission’s 
said order, but instructed that the case be remanded to 
the Commission for such further proceedings not incon- 
sistent with the opinion of the Supreme Court as the 
Commission may deem desirable. 

7.: On March 30, 1956, PG&E sent its check to Sierra 
refunding the amount of $382,022.37, which included $336,- 
821.53, the amount of the increase collected from September 
6, 1953, the day it was placed in effect, to June 16, 1954, 
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the date on which said Opinion No. 270 and the order therein 
contained were adopted by the Commission, plus $45,200.84 
representing interest thereon at 6% to the day of payment. 

8. By motion filed April 16, 1956, Sierra requested the 
Supreme Court of the United States (1) to amend its 
instructions upon remand to limit further proceedings 
before the Commission to the determination of the law- 
fulness of the contract rate “at the time of such further 
proceedings” and the fixing of the rate “thereafter to be 
observed and in force,” and (2) to declare that any amounts 

[2652] 
paid by Sierra in excess of the contract rates were // un- 
lawfully collected and that PG&E was obligated to make 
restitution of the excess payments. On May 28, 1956, the 
Supreme Court denied said motion without prejudice to 
the future determination of such rights as Sierra might 
have to restitution. 

9. The opinion of the Supreme Court rendered February 
27, 1956, which set aside the Commission’s said order in 
Opinion No. 270, declared in effect that said order would 
be valid if supported by a finding that the contract rate 
adversely affected the public interest by being so low that 
it might (1) impair the financial ability of the public utility 
to continue its service; (2) cast upon other customers an 
excess burden; or (3) be unduly discriminatory. Said 
opinion further declares that whether under the facts of 
this ease the contract rate is so low as to have an adverse 
effect upon the public interest is a question to be deter- 
mined in the first instance by the Commission, and that 
if the proceedings satisfied in substance the requirements 
of Section 206(a) it would be immaterial that the investi- 
gation was not begun under that section. 
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10. On June 1, 1956, the Supreme Court remanded this 
case with instructions for such further proceedings con- 
sistent with its opinion as the Commission deems desirable. 
By amplifying and supplementing its findings in accord- 
ance with said opinion of the Supreme Court, the Com- 
mission will protect the public interest, supply omissions 

[2653] 
arising from an erroneous // view of the law, and make 
the determinations necessary to establish the right of Pa- 
cific to collect and retain the rate of said Supplement No. 1 
from and after June 17, 1954. 

11. The Commission is, therefore, requested to reopen 
this proceeding in order to make findings as to whether 
the rate of said Schedule F.P.C. No. 3 was on and prior 
to June 17, 1954, and thereafter, so low as to have an 
adverse effect upon the public interest and whether the 
rate of said Supplement No. 1 was not in excess of a just 
and reasonable rate for the service rendered on and after 
June 17, 1954. 

12. Although the record now contains evidence sufficient 
to support a finding by the Commission that said rate 
Schedule F.P.C. No. 3 was so low as to have an adverse 
effect upon the public interest, PG&E desires to present 
further evidence in support thereof showing that said rate 
was, prior to June 17, 1954, and ever since has been (1) 
so low as to impair the financial ability of PG&E to con- 
tinue its service to Sierra; (2) so low as to cast upon other 
consumers an excessive burden; and (3) so low as to be 
unduly discriminatory. PG&E further desires to present 
evidence showing that the rate of said Supplement No. 1 
was not in excess of a just and reasonable rate for the 
service rendered on and after June 17, 1954. 

288 





2654 
[2654] 

‘Wherefore, PG&E prays that this Commission reopen this 
proceeding to receive evidence, hear argument, and make 
findings material to the issues herein above set forth as 
raised by the said opinion of the Supreme Court of the 


United States and that a date be set for hearing thereon. 
Dated this 8th day of June, 1956. 


Respectfully submitted, 


F. T. SEARLS 
Joun C. Morrissey 
Rosert E. May 
Attorneys for 
Pacific Gas and Electric Company 





[2659] 

[Title of Commission and Cause Omitted] 

ANSWER OF SIERRA PACIFIC POWER COMPANY 
TO MOTION OF PACIFIC GAS AND ELECTRIC 
COMPANY FOR REOPENING AND FURTHER 
HEARING 


Sierra Pacifie Power Company (hereinafter called 
“Sierra”) opposes the motion of Pacific Gas and Electric 
Company (hereinafter called “PG&E”) for reopening of 
this proceeding, for the following reasons: 

1. The opinion and judgment of the Supreme Court 
herein place no obligation on the Commission to hold fur- 
ther hearings. The sole purpose and effect of the remand 
is to authorize the Commission to hold hearings for the 
purpose of determining the present lawfulness of the con- 
tract if the Commission deems such action desirable and 
in the public interest. 

[2660] 

2. The Atlantic Coast Line case* neither authorizes 
nor places a duty on the Commission either to hold further 
hearings or to make retroactive determinations to estab- 
lish PG&E’s “right” to retain moneys collected in excess 
of the contract rate. 

3. It is incontrovertible on the record now before the 
Commission that the public interest is not and cannot be 
adversely affected by the contract. The sole purpose of 
PG&E’s motion is to benefit its stockholders. There is no 
reason why the Commission should reopen the proceedings 
at this time, and the motion should be denied. 


*Atlantic Coast Line R. Co. v. Florida, 295 U.S. 301 (1935). 
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That neither the opinion of the Supreme Court of the 
United States issued herein on February 27, 1956, 76 S. Ct. 
368, nor the judgment entered on June 1, 1956, constitutes 
a mandatory direction to the Commission to hold further 
hearings is apparent from the language used by the Court. 
After affirming the order of the Court of Appeals, both 
the opinion and judgment continue, with the words “with 
instructions to remand the case to the Federal Power Com- 

[2661] 

mission for such further // proceedings, not inconsistent 
with this opinion, as the Commission may deem desirable”. 
When the Supreme Court intends to direct the Commission 
to hold further hearings it uses the words “with instruc- 
tions to remand the cause to the Federal Power Commis- 
sion for further proceedings consistent with this opinion.” 
Connecticut Co. v. Power Comm’n, 324 U.S. 515, 536 (1945). 
To the same effect see also First Iowa Coop. v. Power 
Comm’n, 328 U.S. 152, 183 (1946). But that is very different 
from the language used by the Court here. It follows that, 
under the express language of the Supreme Court, the 
remand here is permissive only. The Commission is under 
no duty to reopen the proceedings unless it deems such 
action “desirable”. 

It is also apparent from the Supreme Court’s opinion 
that the purpose of the remand is solely to authorize the 
Commission, if it finds such action desirable, to hold hear- 
ings to determine the status of the contract at the time of 
any such hearings, on the basis of the present record, and 
to determine reasonable rates to be thereafter observed 
‘¢ the Commission should hold the contract to be against 


the public interest. 
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Thus in the body of its opinion the Court pointed out 
that the power of the Commission “to prescribe a change 
in contract rates whenever it determines such rates to be 

[2662] 
unlawful * * * is limited to prescribing the rate ‘to be there- 
after observed’ and thus can effect no change prior to the 
date of the order * * *.” 76 S. Ct. at p. 371. That this is the 
sole purpose of the remand is also apparent from the last 
paragraph of the Court’s opinion: 

“Whether under the facts of this case the contract 
rate zs [not was] so low as to have an adverse effect 
on the public interest is of course a question to be 
determined in the first instance by the Commission. 
We shall therefore affirm the order of the Court of 
Appeals, with instructions to remand the ease to the 
Federal Power Commission for such further proceed- 
ings, not inconsistent with this opinion, as the Com- 
mission may deem desirable. It is so ordered.” (Em- 
phasis added) 76 S. Ct. at p. 372-373. 


The order of June 17, 1954 having been declared invalid 
and set aside by the Supreme Court, the Commission has 
no power to correct or validate it nunc pro tunc by “ampli- 
fying and supplementing its findings” as requested by 
PG&E." 

PG&E apparently relies on the recent decision of the 
Supreme Court denying Sierra’s motion to so amend its 
opinion as to establish Sierra’s right to restitution, as giv- 
ing some support to its contentions. We think it is plain 
from the words used by the Court in denying that motion, 


*As we shall see later. we do not question the right of the Com- 
mission to investigate the past history of the contract in any such 
hearing. We challenge only the contention that the Commission can 
make a retroactive ‘‘determination’”’. 
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- “without prejudice to the future determination of any issues 
that may arise as to the right of Sierra to restitution of 
[2663] 

' the excess payments made pursuant to the Commission’s 
invalid order”, that the majority denied the motion solely 
on the ground that that issue was not properly before the 
Court.* Accordingly, the Court did not pass on the merits. 
Moreover we think it is reasonably apparent from the fact 
- that three of the Justices who joined in the unanimous 
~ opinion upholding Sierra’s rights under the contract “would 
grant the motion”, that if the majority had agreed that 
the question was properly before the Court and had passed 
~ on the merits, the motion would have been granted. It does 
not seem reasonable to suppose that, the Court having 
agreed unanimously that the contract was valid and bind- 
ing, three Justices would disagree as to the consequences 
of that decision, without stating any grounds for such 
disagreement. 

But in any event, the denial of that motion by the Su- 
preme Court is no indication that the Court intended to 
require this Commission to hold further hearings, or that 
it authorized the Commission to make retroactive “deter- 
minations” as to the “reasonableness” of the contract. The 
denial of the motion has no bearing on PG&E’s present 
motion before the Commission. 


*In order to remedy that defect, Sierra has commenced an action 
*n the United States District Court for the Northern District of 
California, Southern Division, in which a demand for restitution is 
joined with an action for damages for breach of contract. A copy of 
the complaint in that action is annexed hereto as Exhibit A for the 
information of the Commission. 
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a1 


PG&E, of course, is relying on the case of Atlantic Coast 
Imme RB. Co. v. Florida, supra, (Atlantic) which it has repeat- 
edly cited in the course of this controversy. At the outset, 
it must be observed that that case furnishes no authority 
for the proposition that the Commission may fix rates 
retroactively. For in that very case the new order issued 
by the Interstate Commerce Commission after remand by 
the Supreme Court, although it set aside existing rates as 
discriminatory in substantially the same language as had 
been used in the earlier invalidated order and fixed the 
same rates which had been fixed in the earlier order, was 
“prospective only”. 295 U.S. at 311. 

Nevertheless, PG&E asks the Commission to reopen the 
proceedings and hold hearings for the purpose of “ampli- 
fying and supplementing” its “findings” made in its order 
of June 17, 1954, “and make the determinations necessary 
to establish the right of Pacific [PG&E] to collect and 
retain the rate of said Supplement No. 1 from and after 
June 17, 1954”. In order to carry out this purpose, PG&E 
asks the Commission specifically to “make findings as to 
whether the [contract] rate * * * was on and prior to June 
17, 1954, and thereafter, so low as to have an adverse effect 

[2665 ] 
upon the public // interest and whether the rate of said 
Supplement No. 1 was not in excess of a just and reason- 
able rate for the services rendered on and after June 17, 
1954.” Thus, in effect, PG&E is asking the Commission to 
make a retroactive determination that the contract was 
against the public interest in the past, and to determine 
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| the reasonable rates for that period. This the Commission 
has no power to do.” 

We suggest that counsel is confusing the right to “resti- 
tution” with the right to a “refund” under § 205(e). There 
is no doubt that if the Commission, having duly set the 
~ eontract aside, had then also held the increased rate to be 
unreasonable, it would have had the power under the ex- 
_ press authority of § 205(e) to fix a new rate retroactively. 
But here we are not dealing with any question of “refund”. 
As the Supreme Court itself pointed out in denying Sierra’s 
motion to amend the opinion, we are dealing here with 
“the right of Sierra to restitution of the excess payments 
made pursuant to the Commission’s invalid order” (em- 
phasis added). The Commission, of course, has no power 
either to grant or withhold restitution, and what it may 
not do directly, it may not do indirectly. Restitution can 
be granted only by the Courts. 

[2666] 

To be sure, if the Commission should decide to hold fur- 
ther hearings in order to determine whether or not the 
contract is now against the public interest, it would have 
the power, in the normal course of the proceedings, to inves- 
tigate the past history of the contract, and could make 
findings of fact on the basis of such investigation. But such 
findings would stand on an entirely different footing from 
the “determinations” that PG&E requests. Such findings 
would at most be findings of fact as to the cost of service, 
the rate of return, and the possible impact of the contract 


*Montana-Dakota Co. v. Public Service Co., 341 U.S. 246, 254-255 
(1951). See also the dissenting opinion in the same case: ‘‘But this 
[§ 309] does not authorize the Commission to fix rates retrospec- 


tively. The Commission may establish rates only ‘to be thereafter 
observed and in force.’ ’’ Id. at 260-261. 
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rates on other customers of PG&E. The Commission has 
no authority to draw conclusions from those facts retro- 
actively and make a “determination” either that the rates 
have been against the public interest in the past or that 
they establish PG&E’s “right” to retain the excess pay- 
ments collected by it under the Commission’s invalid order. 
For such “determinations” can have no bearing on any- 
thing the Commission has power to do. Moreover, as we 
have seen, the Supreme Court has, by the wording of the 
remand, carefully refrained from directing the Commission 
to make such findings. 

PG&E, of course, is asking the Commission to make 
such findings in the hope that it might be able to induce a 
court of equity to draw conclusions therefrom similar to 
those drawn by the majority in Atlantic, and to refuse to 
order restitution on the authority of that case. No doubt 
it is conceivable, at least in theory, that on the basis of 

[2667] 

such // findings of fact as the Commission might make 
regarding the past history of the contract, a court of equity 
passing on a demand for restitution might determine that 
the equitable principles relied on by the Supreme Court in 
Atlantic should be applied here. But that would be a deter- 
mination by a court, and not by the Commission. The exist- 
ence of such a possibility neither gives PG&E a “right” to 
demand that the Commission now reopen the proceedings 
and make such determinations, nor imposes any duty on 
the Commission to do so. 

This, we submit, is quite clear from Mr. Justice Cardozo’s 
opinion, writing for the majority in the Atlantic case. That 
ease holds that when a purchaser applies to a court of 
equity to compel a seller to make restitution of moneys 
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collected under a technically invalid order, and the court 
finds that circumstances exist showing that it would be 
inequitable and against the public interest to compel resti- 
tution, a court of equity may “stand aloof” and refuse to 
take affirmative action in aid of the purchaser. But Mr. 
Justice Cardozo was very careful to point out that the 
Court was not holding that “the rates collected by the car- 
rier [under the invalid order] were lawful * * * .” He con- 
tinued: “Learning those things [i-e., the facts indicating 
that it would be inequitable to order restitution], it [the 
[2668] 
Court] says no more // than this, that irrespective of legal 
rights and remedies it will not intervene affirmatively, in 
the exercise of its equitable and discretionary powers, to 
change the status quo.” 295 U.S. at 315 (emphasis supplied). 
The “legal rights and remedies” of the parties are clearly 
spelled out by Mr. Justice Roberts, in his dissenting 
opinion: 
“Tf each of the shippers instead of asking restitution 
of the district court had instituted his separate action 
either in a Florida state court or, because of diversity 
of citizenship and the amount in controversy, in a 
federal district court, he need only have offered the 
Cummer Scale and the order of the Railroad Com- 
mission of Florida making it the lawful established 
tariff. This would have made a prima facie case for 
the recovery of all excess charged over the rates fixed 
by that scale. The defendant railroad company could 
not have offered the void decree of the Interstate 
Commerce Commission as an excuse for the over- 
charge. * * *” (295 U.S. at 325).° 


*We submit that there can be no doubt as to the correctness of 
Mr. Justice Roberts’ statement of the law, which was not challenged 
by the majority, and it is in accordance therewith that we have 
commenced the action in the District Court, above referred to. 
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Nor does the Atlantic case establish any general prin- 
ciple under which, if the Commission should hereafter set 
the contract aside as against the public interest, PG&E 
could claim that it was entitled to retain the money collected 
by it in excess of the contract rates. On the contrary, as 
Mr. Justice Cardozo expressly pointed out, the Atlantic 
case was an “exception”. The rule of “general application” 

[ 2669] 

is that // “what has been lost to a litigant under the com- 
pulsion of a judgment shall be restored thereafter, in the 
event of a reversal * * *”. 295 U.S. at 309. Moreover, he 
justified the exception on the express ground that “A situa- 
tion so unique [as that presented in the Atlantic case] is a 
summons to a court of equity to mould its plastic remedies 
in adaptation to the instant need.” 7d. at 316. (emphasis 
added). General principles are not established by unique 
exceptions. 

That the Atlantic case is indeed a unique exception to 
the general rule is, we think, evident from the fact that 
we have found no other case where restitution has been 
denied when money was paid pursuant to a Commission 
order later held invalid, under a statute such as the Fed- 
eral Power Act or the Interstate Commerce Act.* Nor can 
we conceive of any facts which could possibly be found 
either by the Commission or by a court so unique as to 


*United States v. Morgan, 313 U.S. 409 (1941), on which PG&E 
has also placed reliance, is based upon an Act expressly construed 
by the Court as authorizing the Secretary of Agriculture ‘‘to deter- 
mine a reasonable rate for the period antedating any order he may 
now make’’. 307 U.S. 183, 192 (1939). Thus the Morgan case is 
wholly irrelevant to the present controversy. All that the case holds 
is that under that statute money impounded by the Court pending 
a final determination of the proper rate by the Secretary should be 
held by the court until such final determination has been correctly 
made. 
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constitute “a summons to a court of equity to mould its 
plastic remedies” so as to enable PG&E to retain money 
- obtained through what was so aptly and correctly described 
[2670] 
by its own learned former counsel as its “double // dealing 
repudiation” of its own contract (Rec. pp. 1309-10). Equity 
does not favor those who repudiate their solemn obligations. 
But in any event, that is an issue which, if raised at 
all, would have to be resolved by the courts, and not by 
this Commission. It follows that the Atlantic case has no 
bearing on the present motion other than that it has evi- 
dently given rise to PG&E’s forlorn hope that if it could 
persuade this Commission to grant this motion and hold 
further hearings, and if in the course of such hearings it 
could persuade the Commission to find that the rate was 
now and for some time previously had been so low that a 
court could conclude that it had been against the public 
interest, it might then be able to persuade a court of equity 
to refuse to order PG&E to make restitution to Sierra. 
But any such findings by the Commission would be inci- 
dental to its inquiry into the present status of the con- 
tract. The only “determinations” which the Commission 
ean make are (1) that the contract at present is or is not 
against the public interest and (2) if it finds that it is, what 
are the reasonable rates to be thereafter observed. The 
Commission is under no duty, and indeed is without power, 
to conduct an investigation for the purpose of making a 
“determination to establish” whether this case presents “a 
situation so unique” as to require a court of equity to make 
an exception to the general rule, which requires PG&E to 
make restitution. No such “determination” by the Com- 
mission is either necessary or proper. As presented in the 
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[2671] 
motion papers, // the motion must be denied. 

We assume, however, that PG&E’s motion might be con- 
sidered as an informal complaint, or request to the Com- 
mission, to exercise its discretion to reopen the proceeding 
on the ground that there is reason to believe that the con- 
tract: is now against the public interest and that further 
proceedings might therefore be desirable. We shall there- 
fore address ourselves to the question of whether there 
is anything either in the motion papers or elsewhere before 
the Commission to indicate that such action would be de- 
sirable. 


[2672] 
II 


In its motion papers PG&E contends that “the record 
now contains evidence sufficient to support a finding by 


the Commission that said Rate Schedule F.P.C. No. 3 
was so low as to have an adverse effect upon the public 
interest” and offers to present further evidence “showing 
that said rate was, prior to June 17, 1954, and ever since 
has been (1) so low as to impair the financial ability of 
PG&E to continue its service to Sierra; (2) so low as to 
cast upon other consumers an excessive burden; and (3) 
so low as to be unduly discriminatory.” We respectfully 
submit that if such allegations were contained in a pleading 
presented in a court of law on the basis of the record 
now before the Commission, they would be dismissed as 
frivolous and sham. 

That the contract rate does not and cannot “cast upon 
other consumers an excessive burden” is not only conclu- 
sively established by that record, but has been expressly 
found by this Commission in its Opinion No. 270 and ac- 
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companying order of June 17, 1954: In holding that a rate 
_ producing a return of only 4.75% is not unreasonable, the 
- Commission found that “it affirmatively appears that this 
deficiency is not offset by any excess return from other 
sales subject to our jurisdiction and that the California 
~ Commission has ruled that such deficiencies may not be 
[2673] 

offset by excesses // from other PG&E sales which are 
- subject to its regulatory jurisdiction. This, and the fact 
that no undue discrimination or preference results from 
the deficiency, as we have already seen, makes clear that 
| the proposed rate is not unreasonable and is lawful.” FPC 
Op. No. 270, 7 PUR 3d 256, 269 (1954). 

In support of this finding, the Commission cited the 
- opinion of the Publie Utilities Commission of California 
| dated October 15, 1952, in which that Commission approved 
a general rate increase sought by PG&E, but refused to 


permit PG&E to repudiate its contracts with Sierra and 
certain intrastate wholesale customers with whom it had 
entered into special low rate contracts. The Commission 
- eonditioned its decision that the contracts should not be 


abrogated as follows: 

“The revenues from these [special contract] services 
will be computed at the new resale schedule for the 
purpose of determining applicant’s over-all revenue 
requirements only, but the rates for such resale con- 
tract customers will not now be increased. By this 
method no burden will be placed on the other classes 
of customers but any burden will fall on the stock- 
holders’ portion of the earnings * * *.” 96 PUR NS 
493, 526 (1952). 


The Commission will also recall the statements made by 
Commission Staff counsel both in oral argument and in 
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his brief at the hearings which resulted in the issuance of 
the order of June 17, 1954. During the oral argument the 
following colloquy took place: 

[2674] 

“Mr. Wahrenbrock: Well, if PG&E is willing to serve 
one customer at less than a fair return on that busi- 
ness and to earn only a fair return on all of its other 
customers, it seems to me that the other customers 
are not the victims of an undue discrimination because 
they’re getting all that the law entitles them to in any 
event. They’re paying only a reasonable return on the 
business to them. 

' “Commissioner Smith: Isn’t that the situation here? 
“Mr. Wahrenbrock: That seems to me to be the 
situation that will result from the new rate here, yes. 
“Commissioner Smith: It seems to be the situation 
that has existed all along, as I understand the record. 
“Mr. Wahrenbrock: That is right.” (Ree. pp. 1447- 
1448). 


And again in his brief before the Commission, Commission 
Staff counsel said: 


“The only question would seem to be whether, in 
determining what is a fair return for this business, 
P.G.&E. should be held bound by the representations 
and agreement it made in 1948 as to a satisfactory re- 
turn for the term of its agreement. Under the rate 
regulation practices heretofore followed by the Cali- 
fornia Commission and this Commission, no other cus- 
tomer of P.G.&E. will bear any greater burden if 
P.G.&E. is held to its 1948 representations and the 
California Commission has held that it should be.” 
(Brief for Commission’s Staff pp. 33-34.) 


In the face of such a record we are at a loss to under- 
stand how counsel for PG&E can now assert that he desires 


to present further evidence to show that the rate was and 
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ever since June 17, 1954 has been either “so low as to 

east upon other customers an excessive burden” or that 
[2675] 

it is “so low as to be unduly discriminatory.” Those // issues 

have already been decided against PG&E by this Com- 

mission on this record. 

Nor do we understand PG&E’s offer to present evidence 
to show that the rate is and since prior to June 17, 1954 
has been “so low as to impair the financial ability of PG&E 
to continue its service to Sierra.” The Commission has in 
its files the “Annual Reports” issued by PG&E to its stock- 
holders. Annexed hereto as Exhibit B is a copy of a Pro- 
spectus issued by PG&E on June 12, 1956, four days after 
the filing of the present motion, in connection with an 
issue of rights to its stockholders to purchase 812,791 
shares of Common Stock at a price of $45 per share or for 
an aggregate sum of approximately $36,000,000. As appears 
from the Summary of Earnings on page 6 of that Prospec- 
tus, as well as from the said Annual Reports, the gross 
operating revenues of PG&E have increased steadily from 
$279,498,730 in 1951 to $453,841,248 for the twelve months 
ended March 31, 1956. During the same period the net 
income has inereased from $36,876,245 to $72,439,628, the 
earned surplus from $48,603,899 to $105,853,828 (see Ex. 
B, p. 26), and the earnings per share from $2.14 in 1951 
to $3.39. 

Concededly, the amount now due Sierra in order to repay 
the amounts collected in excess of the contract rates since 
[2676 | 
June 16, 1954, is $889,908.23, or approximately // 8/10ths 
of one per cent. of the total earned surplus of $105,853,828. 
This is the amount which PG&E now asserts would ad- 
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versely affect its financial ability to continue its utility 
services, if it were compelled to repay it to Sierra. 

More important, it is also apparent from the balance 
sheet set forth on pages 24 and 25 of the Prospectus, as 
well as from the Statement of Surplus on page 26, that 
the only effect of permitting PG&E to keep these over- 
payments would be to transfer the amounts so collected 
from a “contingent liability” to “earned surplus”—i.e., the 
sole beneficiaries of such a result would be PG&E’s stock- 
holders. The balance sheet carries the overpayments as a 
“Reserve * * * For contingent electric rate refund,” and the 
Statement of Surplus on page 26 shows them as a “Deduc- 
tion from Earned Surplus”. If not deducted, the amount 
will of course be added to “earned surplus”, and be avail- 
able for distribution as dividends to PG&E’s stockholders. 

Finally, that PG&E itself considers that the possibility 
of sustaining such losses of revenue for the next fifteen 
years can have no material effect on its financial position 
would seem to be incontrovertibly established by the fol- 
lowing statement under the heading “Note 8—Commitments 
and Contingent Liabilities” on page 29 of the Prospectus :* 

[2677] 
“Except as to matters involved in litigation which is 
considered routine to the Company’s operations and 
certain indemnities given in the normal course of busi- 


ness, there are no known contingent liabilities not pro- 
vided for by reserves or insurance.” 


The Commission of course is aware that the Securities 
and Exchange Commission requires any corporation issuing 


*The identical provision appears in the Annual Reports for 1953. 
1954 and 1955, during which vears the binding effect of the contract 
was in litigation. 

304 





2678 


stock to “Briefly describe any material pending legal pro- 
- ceedings, other than ordinary routine litigation incidental 
to the business * * *.” (SEC Form S-1, Item 12). We quite 
agree that PG&E was correct in describing litigation in- 
- volving a possible gain or loss of half a million dollars a 
year, or approximately 1/10th of one per cent. of PG&E’s 
| gross operating revenues and 7/10ths of one per cent. of 
its net income for the year 1955, as “litigation which is 
- considered routine to the Company’s operations”. But we 
find it difficult to understand how PG&E can at the very 
' game time solemnly contend before this Commission that 
_ the loss of that litigation would “impair the financial ability 
of PG&E to continue its service to Sierra”—and ask the 
- Commission to reopen the proceedings so as to permit it 
to produce evidence to prove it. If PG&E could succeed in 
such an endeavor, its position in relation to the $36,000,000 
- stock issue would be jeopardized indeed. But of course the 
' eontention is frivolous, and the Prospectus correct. 
[2678] 
We respectfully submit that it is an insult to the intelli- 
gence of this Commission for PG&E to contend on such a 
record that it is desirable for the Commission to take up 
the time of its already over-burdened staff in order to 
enable PG&E to introduce evidence to prove that this con- 
tract is against the public interest. The contract has been 
the subject of hearings and arguments before the Commis- 
sion and litigation before the Courts for over three years. 
The record made at the original hearings before the Com- 
mission contains over 2,600 pages. The answers to the 
issues PG&E now seeks to raise are already contained in 
that record and we respectfully submit that the dissenting 
Commissioners in Opinion No. 270 were correct when, after 
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reviewing that record and applying the very standards 
which have now been announced as correct by the Supreme 
Court of the United States, they concluded that the contract 
was not against the public interest.* All that PG&E could 
possibly show in any hearing that the Commission might 
hold is that the contract is unprofitable to its stockholders. 
As the Supreme Court very clearly pointed out: 
[2679] 
“That the purpose of the power given the Commission 
by § 206(a) is the protection of the public interest, 
as distinguished from the private interests of the 
utilities, is evidenced by the recital in § 201 of the 
Act that the scheme of regulation imposed ‘is neces- 
sary in the public interest.’ When § 206(a) is read in 
the light of this purpose, it is clear that a contract 
may not be said to be either ‘unjust’ or ‘unreasonable’ 
simply because it is unprofitable to the public utility.” 
768. Ct. at p. 372. 


We submit that on this record it is perfectly apparent 
that the public interest will not be served by reopening the 
proceedings for the purpose of aiding PG&E to retain 
money collected by it in violation of its contract, for the 
sole benefit of the very stockholders on whose behalf the 
contract was originally entered into. 


[2680] 
CONCLUSION 


As it has throughout this litigation, PG&E persists in 
ignoring the underlying fact that this controversy had its 
origin in PG&E’s own repudiation of its solemn contractual 


*We should like to point out that the dissenting Commissioners’ 
opinion in this respect was not challenged by the majority, who 
considered only the ‘‘fairness’’ of the rate of return to PG&E, 
without regard to the existence of the contract. 
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obligations. PG&E also appears to remain unreconciled to 
the Supreme Court’s decision that a contract for the sale 
of electric energy subject to the Federal Power Commis- 
sion’s jurisdiction is just as binding, as between the parties 
to the contract, as any other contract. It still seems to be- 
lieve that somehow it is entitled to what it considers to be 
a “fair return” on its sales to Sierra, despite its solemn 
agreement, entered into after over a year of negotiations 
and for the purpose of meeting the threat of competition 
from public power, to accept a lower return for the duration 
of the contract. 

It is plain that the public interest is not and cannot, 
under any presently foreseeable circumstances, be adversely 
affected by the contract. Under these circumstances, we 
respectfully submit that the two Commissioners who dis- 
sented from the Commission’s order of June 17, 1954, and 
whose position has now been vindicated by the unanimous 
decisions of the Court of Appeals for the District of Co- 
lumbia Circuit and the Supreme Court of the United States, 
were entirely correct when they said: 

[2681] 
“In vernacular terms, PG&E—like Sierra in respect 
of the undisturbed 15-year term of the contract and 
its restrictive covenant regarding the power supply— 
having made its bed, should be required to lie in it— 
absent some showing of harm to the public interest if 
this axiom were followed.” (Rec. p. 2614) 
Wherefore, PG&E’s motion should be denied. 
Respectfully submitted, 
Winthrop, Stimson, Putnam & Roberts 
Attorneys for 
William C. Chanler Sierra Pacific Power Company 
J. Philip Bahn Office and P. O. Address 
Of Couns el 40 Wall Street 


New York 5, N. Y. 
Dated: June 26, 1956 
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[2683]* 
Exuisit A 


In the United States District Court for the Northern Dis- 
trict of California, Southern Division. 


Srerra Paciric Power Company, 
| Plainttf,, Ne 
Vv. Civil No. 
35591 
Paciric Gas aNp Exvectric CoMPany, 
| Defendant. 


Original Filed Jun 18 1956 Clerk, U. S. Dist. Court San 
Francisco 


COMPLAINT 


Plaintiff above named, complaining of the defendant, 
alleges as follows: 

Count I 

1. Plaintiff is a corporation incorporated under the laws 
of the State of Maine, and defendant is a corporation incor- 
porated under the laws of the State of California. The 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of $3,000. 

[2684] 

2. Plaintiff is a public utility under the laws of the 
States of Nevada and California and is engaged in the 
business of generating, transmitting and distributing elec- 
tricity to consumers in northwestern and central Nevada 


[*For opinion of the District Court staying proceedings in this 
action, see Exhibit A to Petitioner’s Memorandum in Answer to 
Intervener’s Reply Memorandum on Motion to Dismiss filed before 
the Court of Appeals for the Ninth Cireuit, January 13, 1958. 
(Pacific’s reply appears at Supp. App. R. 2792-2809) ] 
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and eastern California, and defendant is a public utility 
under the laws of the State of California and under the 
| provisions of Part II of the Federal Power Act (§ 213 of 
' the Act of August 26, 1935, ¢. 687, 49 Stat. $47, 16 U.S.C.A. 
$§ 824-824h) and is engaged in the business of generating, 
' transmitting and distributing electricity primarily in north 
central California. 

3. On or about March 4, 1948, defendant entered into 
a contract with plaintiff, a true copy of which is hereto 
annexed, marked Exhibit A, and made a part hereof, pur- 
suant to which defendant agreed among other things to 
sell and deliver to plaintiff all of the electric energy re- 
quired by it for distribution to its customers in Nevada 
- and California, except such as may be produced by Plain- 
 tiff’s then existing facilities and certain other minor excep- 
' tions, at rates fixed by a certain schedule contained in said 
contract, until December 31, 1964. 

4. Plaintiff has duly performed all the conditions of 
' said contract on its part to be performed. 

5. As required by its terms, said contract was duly 
approved by the Public Utilities Commission of the State 
[2685] 

_ of California by an order of the said Commission // dated 
April 27, 1948, authorizing plaintiff and defendant to “de- 
liver and charge for on the one hand and receive and pay 
for on the other, electric energy at the rates and under the 
conditions provided in said contract.” 

6. On or about September 7, 1953 defendant breached 
' said contract by failing and refusing to sell and deliver 
- electric energy to plaintiff at the rates provided therein. 
7. By reason of the foregoing, plaintiff has sustained 
- damages in the sum of $1,226,729.76, no part of which has 
' been paid except the sum of $336,821.53. 
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Count IT 

S.' Plaintiff repeats and realleges as part of this count 
each and every allegation contained in paragraphs 1, 2, 3, 
4 and 5 of this complaint with like effect as if herein fully 
realleged. 

9. The said contract was duly filed with the Federal 
Power Commission on or about June 7, 1948, and has been 
and is now on file with the said Commission as defendant’s 
Rate Schedule FPC No. 3. 

10. Said contract contains a covenant of good faith and 
fair dealing, which covenant is implied in fact and in law, 
that defendant will not voluntarily take any action either 
for the purpose or with the effect of destroying or injuring 
the rights of plaintiff to receive the benefits and fruits of 
the contract. 

11: On or about February 2, 1953 defendant breached 

[2686 } 

the said covenant of good faith and fair dealing by volun- 
tarily filing with the said Federal Power Commission, un- 
lawfully and without plaintiff’s consent, a new schedule of 
rates substantially higher than the rates stipulated in the 
contract. Said new schedule, designated as Supplement 
No. 1 to the said Rate Schedule FPC No. 3, provided by 
its terms that it was to be applicable to service to plaintiff 
under the conditions set forth in the contract and that “Said 
contract shall remain in full force and effect except as to 
section + thereof, which section shall be superseded in its 
entirety by the provisions of this rate schedule.” 

13: The intent, purpose and effect of said filing was to 
procure certain orders of the Federal Power Commission 
respectively issued by said Commission on March 13, 1953, 
September 28, 1953 and June 17, 1954, pursuant to which 
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| plaintiff was required to make payments to defendant at 
- the schedule of increased rates set forth in said Supple- 
' ment No. 1 rather than at the rates stipulated in said con- 
' tract for the period from September 6, 1953 to on or about 
February 1, 1956. On February 27, 1956 the said filing and 
- the said orders were held invalid by the Supreme Court of 
the United States. 

14. By reason of the foregoing, plaintiff has sustained 
- damages in the sum of $1,226,729.76, no part of which has 
been paid except the sum of $336,821.53. 


Count ITI 
[2687 ] 
15. Plaintiff repeats and realleges as part of // this 
' eount each and every allegation contained in paragraphs 
1, 2, 3, 4, 5, 9 and 10 of this complaint with like effect as 
if herein fully realleged. 

16. On or about February 2, 1953 defendant, without 
plaintiff’s consent, filed with the said Federal Power Com- 
- mission a new schedule of rates substantially higher than 
the rates stipulated in said contract, and designated as 
Supplement No. 1 to defendant’s Rate Schedule FPC No. 3. 

17. On or about March 13, 1953 the Federal Power 
Commission issued an order suspending the effective date 
of said Supplement No. 1 until September 6, 1953, and 
ordered a hearing as to the reasonableness thereof. 

18. On or about March 13, 1953 plaintiff filed a peti- 
tion with the said Commission, and on or about March 23, 
1953 plaintiff filed an amended petition, requesting the 
Commission to reject the filing by defendant of said Sup- 
plement No. 1 on the ground that, by such filing, defendant 
could not unilaterally change its contract with plaintiff. 
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19. On or about April 17, 1953 the said Commission 
issued an order denying plaintiff’s petitions. 

20. Pursuant to the Commission’s order of March 13, 
1953, and a further order issued by it on September 28, 
1953, the rates set forth in Supplement No. 1 became effec- 
tive as of September 6, 1953, and remained the effective 

[2688] 
rates pending further hearing and determination // by 
the Commission as to their lawfulness. 

21. After hearings and argument before the Commis- 
sion, it issued an order on June 17, 1954 rejecting plaintiff’s 
contention that the contract rates could not be unilaterally 
increased by the filing of Supplement No. 1, and holding 
the rates prescribed in said Supplement to be lawful. 

22. Thereafter plaintiff duly filed its petition for review 
of the said order of June 17, 1954 with the United States 
Court of Appeals for the District of Columbia Circuit, and 
on February 24, 1955 that Court held that the contract rates 
could not be increased by the unilateral filing of a schedule 
of higher rates without plaintiff’s consent and set aside 
the order under review. 

23, On February 27, 1956, the Supreme Court of the 
United States in an opinion, a copy of which is annexed 
hereto as Exhibit B, held that neither the filing of Supple- 
ment No. 1 nor the Commission’s order was effective to 
change the contract rates and affirmed the judgment of the 
Court of Appeals setting aside the Commission’s order of 
June 17, 1954. 

24. Between the 6th day of September, 1953, and the 
1st day of February, 1956, under compulsion of the said 
invalid orders of the Federal Power Commission, defendant 
has paid plaintiff for electric energy delivered to it an 
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aggregate amount of $1,226,729.76 in excess of the rates 
[2689] 
stipulated in said contract. 

25. On or about the 26th day of March, 1956, plaintiff 
duly demanded of defendant that it repay plaintiff the 
said sum of $1,226,729.76 with interest, but said defendant 
refused and still fails and refuses to pay any part thereof 
except the sum of $336,821.53, which sum is the amount 
paid in excess of the contract rates between the 6th day 
of September, 1953 and the 16th day of June, 1954, and 
was repaid together with interest thereon on March 30, 1956. 


WHEREFORE, plaintiff demands judgment against defend- 
ant in the sum of $889,908.23 together with interest at 
seven per cent. per annum on $20,694.22 thereof from the 
23rd day of July, 1954 and on $41,011.47 thereof from the 
19th day of August, 1954 and on $44,561.04 thereof from 
the 24th day of September, 1954 and on $41,908.64 thereof 
from the 22nd day of October, 1954 and on $41,153.13 thereof 
from the 17th day of November, 1954 and on $43,291.91 
thereof from the 20th day of December, 1954 and on $46,- 
| 680.32 thereof from the 25th day of January, 1955 and on 
$47,798.75 thereof from the 25th day of February, 1955 
and on $43,397.18 thereof from the 18th day of March, 1955 
and on $44,398.95 thereof from the 22nd day of April, 1955 
' and on $40,502.16 thereof from the 25th day of May, 1955 
' and on $41,224.87 thereof from the 24th day of June, 1955 

[2690] 
and on $42,700.28 // thereof from the 27th day of July. 
1955 and on $45,231.47 thereof from the 26th day of August, 
1955 and on $51,602.75 thereof from the 21st day of Sep- 
' tember, 1955 and on $47,323.39 thereof from the 19th day 
- of October, 1955 and on $48,933.53 thereof from the 25th 
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day of November, 1955 and on $51,005.49 thereof from the 
28th day of December, 1955 and on $53,589.87 thereof from 
the 18th day of January, 1956 and on $55,342.84 thereof 
from the 24th day of February, 1956, together with the 
costs of this action. 

WituiaM C. CHANLER 

William C. Chanler 


Wrixtsrop, Stimson, Putnam & Rosperts 


Winthrop, Stimson, Putnam & Roberts 


Grecory A. Harrison 
Gregory A. Harrison 


Broseck, PHuiecErR & Harrison 
Brobeck, Phleger & Harrison 
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EXHIBIT B 
$12,791 Shares 


Pacific Gas and Electric Company 


Common Stock 
Par Value $25 per share 


THESE SECURITIES HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION 
PASSED UPON THE ACCURACY OR ADEQUACY OF THIS PROSPECTUS. ANY REPRESENTATION 70 THE CONTRARY IS A CRIMINAL OFFBISE. 


‘The 812,791 shares of common stock are hereby offered pro rata by the Company for subscription, to the 
holders of record of its common stock at the close of business on June 12, 1956, in the ratio of one share for each 
twenty shares then held. Subscription Rights must be exercised on or before July 2, 1956, after which they will be 
void. The shares offered hereby will not participate in the dividend of 60¢ per share to be paid on or about July 
12, 1956, to holders of record on June 12, 1956. 


SUBSCRIPTION PRICE $45.00 PER SHARE 


Subscription Underwriting Discounts and Commissions(1) ——— Proceeds to Company(1)(2) ———_-_— 
Price Maximum Minimem Maximum Minimum 
$36,575,595.00 $585,116.40 $325,116.40 $36,250,478.60 $35,990,478.60 
$45.00 $0.72 $0.40 $44.60 $44.28 


(1) Upon the terms and subject to the conditions of the Underwriting Agreement herein referred to, the Underwriters named 
herein have agreed to purchase from the Company at the subscription price per share set forth above, any unsubscribed shares of 
common stock offered hereby; and in case any unsubscrided shares are sold by the Underwriters prior to the close of business on 
July 24, 1956, at an average gross price in excess of the subscription price per share, the Underwriters have agreed, in addition, to 
pay to the Company 65 percent of such excess, The Company has agreed to pay the Underwriters 40¢ a share as to all the 812,791 
shares plus an additional S0¢ for cach share, up to a maximum of 325,000 shares (or such greater number as may be designated by 
the Company prior to the close of business on July 2, 1956), acquired by them for their own accounts through the exercise of Sub- 
scription Warrants. The minimum and maximum underwriting commissions are based upon the respective assumptions that the 
Underwriters will subscribe for (a) none of the shares and (b) 325,000 or more of the shares. The Underwriting Agreement con- 
tains reciprocal covenants of indemnity against liability in certain instances. 

(2) Before deducting other expenses of the Company estimated at $248,000. 


Prior to the expiration of the Subscription Warrants, the Underwriters may offer Common Stock, includ- 

ing Common Stock acquired or to be acquired by them through the exercise of Subscription Warrants, on a 

when-issued basis or otherwise, at prices which will not be increased more often than once in any one bus:- 

ness day, and will not be more than the greater of the last sale or current offering price on the New York Stock 

~ Exchange, plus the regular brokerage commission on such exchange, nor less than the subscription price mints 

the dealer concession, if any. After the expiration of the Subscription Warrants, the Underwriters may make 

public or private offerings of the Common Stock. As a result they may realize profits or losses independent 

of the underwriting commissions stated above. If any such public offering is made at a price different from 

those stated in this paragraph, this Prospectus will be appropriately amended or supplemented. The last reported 

» saleiprice of the Common Stock on the New York Stock Exchange on June 11, 1956 (ex dividend trading) was 
$50.125, and the price range from April 1, 1956 through June 11, 1956 was $53.75 high and $49.625 low. 


A complete list of the Underwriters is set forth herein under the caption “Underwriting” 


Blyth & Co., Inc. 


Detod June 12, 1956 
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SUMMARY OF EARNINGS 


The following summary of earnings for the five years ended December 31, 1955, has been examined by 
Haskins & Sells, independent public accountants, whose opinion with reference thereto is included elsewhereg 
herein. The summary should be read in conjunction with the other financial statements of the Company included 
in this Prospectus. Earnings for the twelve months ended March 31, 1956, are based upon the regular monthly 
income statements of the Company, and such earnings have not been audited or certified by independent public 


Twelve Months 
a Yoar Ended December 31 —_____ Ended March 31, 
1951 1952 1953 1954 1955 1956, Unaudited 
weemneercseeeee $189,364,571  $205,643,601  $252,663,806 $265,418,676 $289,709,964  $295,640,474 
88,633,890 106,780,977 109,732,200 118,846,560 151,508,156 155,897,539 
1,500,269 1,560,705 1,709,464 1,978,956 2,281,435 2,303,235 
Total gross operating revenves..._...$279,498,730  $313,985,283 $364,105,470 $386,244,192 $43,499,555  $453,841,248 
Operating Expenses: at aE ERE REINS Hllpsay MGI SGUPRT Na eae saa SA eaeaaemcee een 
Maintenance and repaire......._.__...$ 13,674,312 $ 16,786,822 $ 17,057,327 $ 15,063,191 $ 13,220,482 $ 13,375,817 
Production expenses: 
Purchased powef.........ss.cc- sssssseaneaeees 10,974,876 10,166,451 7,010,866 6,377,050 2,917,500 4,259,009 
Natural gas, oil, and other fuels: 
43,147,863 46,546,120 $3,364,646 58,494,108 72,306,957 76,359,012 
17,967,188 16,907,900 23,106,894 23,928,584 34,862,291 31,814,617 
8,083,882 8,533,766 8,463,994 8,878,963 9,327,796 
3,777,557 4,210,733 4,214,983 4,285,929 
Distribution expenses eee 5 16,500,187 17,772,310 18,231,693 18,768,896 
Customers’ accounting and collecting expenses 12,263,416 13,039,346 13,688,354 14,865,406 
Sales promotion expenses........... 2,485,572 2,694,957 2,973,051 3,340,303 
Provision for depreciation and amortizationG) 32,699,648 35,172,465 39,090,308 43,372,342 
Taxes (excluding Federal income tax).......... 34,376,179 38,767,195 . 45,512,679 49,806,596 
Federal income tax(S) ....seveesesecsssereesess 38,947,926@ 52,541,593) 50,289,329@ 64,671,843 
Administrative and general expenses.......... 10,712,427 12,754,800 15,539,157 15,809,518 
Provision for doubtful accounts....... 420,000 810,000 940,000 960,000 


Provision for casualty losses from storm 
damage _ 1,738,200 1,738,200 


Total operating expenses......_._.$226,757,812  $250,674,087  $286,836,898  $302,806,481 $349,805,226  $358,363,014 
Wet Operating Reveowes essere 52,740,918  $ 63,311,196  $ 77,268,572 $ 83,437,711 $ 93,694,329 $ 95,478,234 
CE nan a AAA ti ct tt De aa i hl ati Mic Dili aati 


Miscellaneous Income: 


47,025 $ 17,100 $ 17,100 $ 915483@ $ 729,650@$ 721,650@ 

317,518 411,545 190,534 119,570 74,459 124,839 
S$ MASS $ 428645 $ 207.634 $ 1,035,053 $ 804,109 $ 846,489 
$ 53,105,461 $ 63,739,841 $ 77,476,200 $ 84,472,764 —-$ 94,498,438 $ 96,324,723 
eee? 


Interest on funded GObI...euserssrenenme$ 18,621,512 $ 19,463,499 $ 21,145,536 $ 23,645,828  $ 24,462,946 $ 24,726,220 
Amortization of net bond discount and expense 412,319 386,918 375,648 420,053 417,310 416,033 
Miscellaneous interest |... ..csscsssccssscceeeen 54,919 144,840 539,530 514,328 1,001,561 964,092 
Interest charged to construction 3,408,312" 3,764,151* 4,863,642* 5,656,119 3,676,852" 3,334,860" 
ivalent to reduction in 
Seredenlanated State franchise taxes 
i _- _ _- 1,887,672 69,699 
548,778 508,485 585,739 621,853 1,188,960 1,113,610 
Total -eevevenpenensenersrsneessssssesn § 16,229,216  $ 16,739,591 $ 17,782,811 $21,433,615 $ 23,463,624  $ 23,885,095 
Wat WRCBEDE...eeeveeeerenpemnenenneennenerreervmen  JOBI6245 — $ 47,000,250 $ 59,693,395 $ 63,039,149 $71,034,814 $ 72,439,628 
Divideeds on Preferred Stock of the Company... 13,382,782 15,530,152 15,721,818 16,266,235 17,102,301 17,374,812 


Balance of Net Income After Preferred Dividends $ 23,493,463 $ 31,470,098 $ 43,971,577 $ 46,772,914 $ 53,932,513 $ 35,064,816 
Common Stock: Average shares outstanding... 11,001,529 12,492,070 14,114,427 16,160,533 16,255,733 16,255,733 
Earnings per share... $2.14 $2.52 $3.12 $2.89 $3.32 $3.39 
Dividends declared per share. $2.00 $2.00 $2.10 $2.20 $2.20 $2.25 
“Denotes red figures. The “Notes to Financial Statements” and the notes on the following page are integral parts of this Summary of Earnings. 
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PACIFIC GAS AND ELECTRIC COMPANY 


BALANCE SHEET, DECEMBER 31, 1955 


Assets 


Ustrry Pant (Note 2) : 
Tangible plant: 

Plant in service: 
$1,534,380,365 
420,889,408 
17,163,611 
67,375,187 
Total tangible plant in service. $2,039,808,571 
_ Construction work in progress.....sscccsscssescecesvessuseceneesssoveeeemessneeesenees 108,625,138 
tare tors fester e age ae CS STI NS IRIN, “ 22,495 
Dotalstangible plant cca ek $2,148,456,204 
Nn ae Le Oo Es ee 1,265,238 
Plant acquisition adjustments —.—....--...e0.-- 15,544,051 
pCa ASSO USE if cecremseeenense ee N $2,165,265,493 
Less reserves for depreciation and amortization (Note 3).. 411,934,726 

BI, a 


$ 15,953,928 


Miscellaneous special deposits. $ 437,314 
Accounts receivable: 
_ Customers $ 33,147,967 
Others rr ee 1,259,698 
A Total SOOO 0 Stree ere nSS 5 5588F SF Ce OOP awenes nasessescesousreusessees: eaeee. = enease $ 34,407,665 
Less reserve for doubtful accounts_. 1,635,973 
Remainder mneocvsversesesoesteneneenennacescessssssecemcmmereeeneee, O27 1002 
Materials and supplies (for operations and construction)—at average 
cost rn - $ 14,911,602 
. Total current aSS€ts...0.c0ccreccescssceeceeeereee 
DEFERRED CHARGES: 
Unamortized bond discount and expense (Note 5) $ 10,505,220 
Other] (Note) =eoenenspesusnonmnenesenrereemereee ns 3,667,768 


ota onberred chee Scene 


Se a na 


The accompanying Notes fo Financial Statements are 2n integral part of this statement. 
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$1,753,330,767 


74,619,436 


14,172,988 





[2715] 
PACIFIC GAS AND ELECTRIC COMPANY 


BALANCE SHEET, DECEMBER 31, 1955 
Liabilities 


CAPITALIZATION : 
Capital stock and surplus: 
Capital stock (Note 4): 
First preferred—Authorized, 20,000,000 shares of $25 par value; 
issued and ceeeny 13,882,565 Shares .....ceccescccsecnsecceeeeeeeeee $ 347,064,125 
Common—Authorized, 20,000,000 shares of $25 = value ; issued 
and outstanding, 16,255,811 ShareS.eceecseecvecnenceeeeeseseneseceeneenen 406,395,275 
Excess of premiums received over discount and expense on out- 
OTT IR ee ete ee ta 48,962,647 
Instalments received on SES preferred stock purchase 
COI, EE 1,802,210 
en Total capital stock ——— movewerreseesesnyeni= $ 804,224,257 
urplus, per statement of surplus: 
Carprrten testi lease er cent ree creaee ee eeeneet net enrtnaneteees =) v7 were 627,217 
Earned ‘surplus (including restricted lus of $9,4: (29 
Note 6) pas —— : eorwnrapencnont want oe rece. 105,853,828 
1 TS a tml 106,481,045 : 


Total capital stock and surplus..........---.-----ceceeeeeseromenmeceseoee 
ones bonds (Note 5): 
pe prt neta eticiattnienemnnrrte TT LY 
PA CRD NESS eee re heer nn er cocconewecsweneme ___ 5,200,000 
Mortgage bonds held by public..........-.ccecscscescssessvomesmeemsrseeeese § 810,068,000 
Less sinking-fund requirements..........-..-s+-sasscesecoeeereseene= ottoman nr 4,932,680 
Remainder—mortgage bonds (less sinking-fund requirements) 
PE Ota CA Tea lect OT aocsees cnseceeroceecereneseceeceneseverenecesreneverereneere 
Current LIABILITIES: 
ccounts payable . conta eth i te 
Drafts outstanding ... oo: 
Dividends payable ......-me---eesee- See 
Current sinking-fund requirements Note 5) ante ta nr ne — 
Accrued interest ...... ee 
Customers’ meter and line deposits.. 
Accrued taxes for current and prior years (Note 6).......----sssssssssnecsse 75,922 959 
fyb tends Cererermtilta bilttlOS=-.csececescsocesesoncsecscoazeseccsacecsoesesesessvees 
DeFERRED CREDITS: 
Unamortized premium on bonds (Note 5).......---:css-csssuscssssnseee 1,794,187 
Other 1,237 


Stree semanas eeenncwrer eres es ewersereseserrer or reeererwnee sewer vanes sens saseseesessavereessSserrerreeeeesers 


_ Total deferred credits. 


For insurance and castialties..........c..csccsccscescoscoscessesseesessessesseseescesevereseeees - $ 1,946,558 
Ord CORNER PCTIELCSOCET CTT SOTTO LURIN ers nrn ane resrr cen reeeereeeceeeamereeeen 1,117,807 
Total reserves . da tt naman 
CONTRIBUTIONS IN AID OF CoNSTRUCTION............. Eee 
COMMITMENTS AND CONTINGENT Lrasiuities (Note 8) 


The accompanying Notes fo Financial Statements are an integral part of this statement. 
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[2716] 
PACIFIC GAS AND ELECTRIC COMPANY 


STATEMENT OF SURPLUS 
For the Five Years Ended December 31, 1955 


—————— Year Ended December 31 —————_______— 
1951 1952 1953 1954 1955 


Copite! Serplas—Balance at beginning and end of year 
(unchanged) ee $ 627,217 $ 627,217 $ 627,217 $ 627,217 $ 627,217 
Earned Surplus: —————— 
Balance at beginning of year. .. $47,202,061 $48,603,899 $ 55,078,028 $ 69,524,694 $ 81,711,345 
Net income, from summary Of Carnings........-0- see 36,876,245 47,000,250 59,693,395 63,039,149 71,034,814 
Other additions to earned surplus: 
Additions to restricted surplus for income taxes 
payable following period of accelerated amortiza- 
tion (Note 6)... 47,125 470,870 2,617,625 6,288,409 
Miscellaneous—net (includes $459,668 profit on sale 
of properties in 1955) 1,363 3,206 9,966" 75,470* 511,048 
Total ee sam $84,079,669 $95,654,480 $115,232,327 $135,105,998 $159,545,616 
Deductions from earned surplus, other than dividends : 
Adjustment of past service pension fund (Note 7).. $ 1,000,000 
Cost of preliminary surveys on projects abandoned 
(less related Federal income tax credit, $210,126) 
Provision for contingent electric rate refund ____.. 
Purchase premium on bonds reacquired, plus un- 
amortized net discount and expense applicable 
thereto 
’ Total 
Dividends on capital stocks—Cash : 
First preferred, cumulative : 
6%—$1.50 per share per annum... eenneeeeee F 6,317,593 $ 6,317,592 $ 6,317,590 $ 6,317,589 $ 6,317,616 
S1A%—$1.3734 per Share Per ANNUM.m .eeewewveenns-s-- 1,613,225 1,613,222 1,613,221 1,613,218 1,613,207 
5%—$1.25 per share per annum eaeeeeeeeene — 3,651,964 5,799,338 5,991,007 6,149,988 6,225,603 
4.80%—$1.20 per share per annum.....—....-._ 1,800,000 1,800,000 1,800,000 1,810,425 1,820,850 
4.50%—$1.1234 per share per annum_.___—. 375,015 1,125,025 
Common—$2.00 per share per annum through June 
1953, and $2.20 per share per annum thereafter_. 22,003,058 24,984,140 29,688,968 35,553,172 35,762,613 
Total - aa. $35,385,840 $40,514,292 $ 45,410,786 $ 51,819,407 $ 52,864,914 
Total deductions from earned surplus._—.. $35,475,770 $40,576,452 $ 45,707,633 $ 53,394,653 $ 53,691,788 
Balance at end of year (restricted for income taxes 
payable following period of accelerated amortiza- 
tion : 1952, $47,125 ; 1953, $517,995 ; 1954, $3,135,620; 
1955, $9,424,029) (Note 6) ... $48,603,899 $55,078,028 $ 69,524,694 $ 81,711,345 $105,853,828 


Toteal Sarples....—-—---.-nesseseresseeersneeeseneeneesunnnnnannrnonsses $49,231,116 $55,705,245 $ 70,151,911 $ 82,338,562 $106,481,045 
*Denotes red figure. —_—— 


The accompanying Notes to Financial Statements are an integral part of this statemeat. 
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| NOTES TO FINANCIAL STATEMENTS (Continued) 


NOTE 5—Mortgage Bonds, and Related Sinking Funds, Discount and Expense, and Premisms: 

The Company’sioutstanding first and refunding mortgage bonds in the principal amount of $810,068,000 were issued in 
series, bear annual interest rates from 234% to 334%, and mature variously from June 1, 1966 to December 1, 1987. 

Under the terms of the first and refunding mortgage, the Company is required to make semi-annual sinking-fund 
payments based upon the aggregate bonded indebtedness outstanding; such sinking-fund payments during the year end- 
ing December 31, 1956 will amount to approximately $8,133,000 as to bonded indebtedness outstanding at December 31, 1955 
subject to reduction, in effect, by such amounts as may be received through sale to the sinking-fund Trustce of the treas- 
ury bonds held by the Company at December 31, 1955 in the principal amount of $3,200,000; the net of these amounts, 
$4,933,000 is shown! among the current liabilities in the accompanying balance sheet. As to the bonds outstanding at 
December 31, 1955 the sinking-fund requirements for the ensuing five years will be progressively somewhat, but not mate- 
rially, less than those for the year ending December 31, 1956. 

All fixed properties and certain personal property of the Company are subject to the lien of the mortgage bonds. In 
addition, the capitali stocks of subsidiaries are on deposit and pledged with the California trustee of the first and refund- 
ing mortgage. 

In general, borid discount and expense, redemption premiums on refunded issues, and sale premiums are being 
written off over the lives of the various issues to which they pertain, or refunding issues, and such items applicable to 
bonds reacquired other than through refunding operations are cleared to earned surplus at time of reacquisition. 


NOTE 6—Federal lucome Tax: 

In June 1953 final agreement was reached with the Internal Revenue Service on Federal income tax liability for the 
years 1946 to 1951, inclusive. Adjustments in allowable depreciation for those years gave rise to additional assessments of 
Federal income and! State franchise taxes, of which the unamortized balance of $1,034,082 is included in other deferred 
charges at December 31, 1955. This balance is to be amortized by charges to income over the period from January 1, 1956 
to December 31, 1957 as authorized by the Public Utilities Commission of the State of California. 

The cost of plant construction completed under Certificates of Necessity is being amortized on a five-year basis for 
income tax purposes, whereas for general accounting purposes such cost is being depreciated at normal rates. Because the 
benefits produced by the deferral of taxes are temporary, the Company has offset the effect on income by recording in its 
accounts provisions ‘for deferred income taxes and an earned surplus account restricted for income taxes payable follow- 
ing the period of a¢celerated amortization. The deferred tax in the amount of $517,995 which was accumulated in the 
accrued tax account prior to 1954 has been reclassified as restricted surplus. 


NOTE 7—Feasion cad Retirement Plan: 
The description of the Company’s retirement and pension plans included in this Prospectus under the caption “Employee 
Relations” is incorporated herein by reference. 


NOTE 8—Commitmeats and Contingent Liabilities: 

At December 31, 1955 the Company had firm commitments in the aggregate amount.of about $69,306,000 in connec- 
tion with its plant construction program. 

The Company closes its accounts promptly as of the end of each month, with the result that there are always 
unrecorded items of expense from month to month and year to year; at December 31, 1955 the unrecorded liabilities and 
accruals for expenses were more than offset by the unrecorded and unbilled revenues accrued at that date. 

Except as to matters involved in litigation which is considered routine to the Company's operations and certain 
indemnities given in the normal course of business, there are no known contingent liabilities not provided for by reserves 
or insurance. 


NOTE 9—E£arsiags and Sepplementary Profit and Loss information: 

The Company had no management or service contract fees, and paid no royalties; miscellaneous rent expenses are 
not of substantial arnount and are included under the various primary operating account classifications. 

Information relating to maintenance and repairs and to depreciation and amortization is included in the summary of 
earnings and in Note 3. Information as to taxes other than Federal income tax is as follows: 
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[2724] 

[Title of Commission and Cause Omitted] 
SUPPLEMENTAL ANSWER OF SIERRA PACIFIC 
POWER COMPANY TO MOTION OF PACIFIC GAS 
AND ELECTRIC COMPANY FOR REOPENING AND 

FURTHER HEARING 
Sierra Pacific Power Company (“Sierra”) respectfully 
submits this supplement to its answer dated the 26th day 

- of June, 1956, for the purpose of bringing to the attention 

_ of the Commission certain statements sworn to by the Presi- 

- dent of Pacific Gas and Electric Company (“PG&E”) be- 

| fore the Public Utilities Commission of the State of Cali- 

| fornia, which directly contradict and refute the allegations 

' made by PG&E before this Commission in its pending 

' motion for reopening and further bearing. The said state- 

' ments were only brought to counsel’s attention within the 

last few days, but because of their nature and their direct 

bearing on PG&E’s pending motion, counsel believes that 

' it is essential that they be called to the Commission’s at- 

tention. 

[2725] 
1. The Commission will recall that it appears on // the 

' record in this proceeding that at the time the contract 

| between PG&E and Sierra was entered into in 1948, or 

shortly thereafter, PG&E entered into five-year contracts 
with the City of Alameda and certain other cities in the 

' State of California, including the cities of Lompoc, Ukiah, 

_ Palo Alto, Lodi, Santa Clara, Healdsburg, Biggs and Grid- 

' ley, to sell electric energy at substantially the same rate as 

that provided for in the said contract between PG&E and 

- Sierra (Ex. 17, Ree. pp. 1749-1795). 
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2.. As appears from an application filed with the Public 
Utilities Commission of the State of California by PG&E 
on December 19, 1955, a copy of which is annexed hereto 
as Exhibit A and made a part hereof, and from the Opinion 
and Order entered thereon by the said State Commission 
on the 14th day of February, 1956, a copy of which is 
annexed hereto as Exhibit B and made a part hereof, at 
some time prior to October 138, 1955, and shortly before 
the said five-year contracts were to expire, PG&E under- 
took to negotiate new contracts with the said cities. As 
further appears from said application, all of said new con- 
tracts were negotiated on terms and providing for rates 
substantially similar to the contract with the City of Ala- 
meda, which is the subject matter of the particular applica- 
tion and order here referred to. 

3.. As appears from said application and order, PG&E, 
by entering into the said contracts, has voluntarily agreed 
[2726] 
to serve the said cities, from October 13, 1955 to // October 
13, 1956, at a rate 8.3% higher than the said contract rate, 
at which the said cities were served by PG&E until that 
date. For the following year the new contracts provide for 
a rate 14.7% higher, and during the third year, for a rate 
21.8% higher than the said contract rate. It is not until 
Oetoher 13, 1958, that these new contracts call for the rate 
at which PG&E has unlawfully charged Sierra since Sep- 
tember 6, 1953, and which is 27.5% higher than the contract 
rate. In other words, PG&E is at the present time volun- 
tarily serving the said cities at rates that are 17.6% lower 
than the rate which PG&E now asserts before this Com-— 
mission that the public interest requires that it be permitted 
to charge Sierra for all electric energy delivered since 
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June 17, 1954. Moreover, it is only 8.3% higher than the 
contract rate, at which PG&E served all of the said cities 
until October 13, 1955, and which PG&E now asserts before 
- this Commission “was, prior to June 17, 1954, and ever 
| since has been (1) so low as to impair the financial ability 
of PG&E to continue its service to Sierra; (2) so low as 
to cast upon other consumers an excessive burden; and 
(3) so low as to be unduly discriminatory”. 

4. In its said application filed with the California Com- 
' mission on December 19, 1955, and sworn to by Mr. N. R. 
| Sutherland as its President and General Manager, (Ex. A), 

PG&E alleged: 

[2727] 

“* * * that said contract dated October 13, 1955 * * * 
is fair, just, and reasonable to the parties hereto; * * * 
that each of said parties is desirous of performing the 
covenants thereof; and that the furnishing and supply- 
ing of electric service by Pacific to Alameda at and in 
accordance with the rates, terms, and conditions con- 
tained therein and the full performance by the parties 
of their respective covenants will not constitute a bur- 
den upon Pacific’s other customers but will be of bene- 
fit and advantage to said other electric customers and 
to the public generally.” (Emphasis added.) 


5. In approving this contract, as well as, by reference, 
the contracts with the said other cities, the State Commis- 
sion, in its said Opinion and Order (Ex. B), after referring 
to the foregoing allegations by PG&E, said: 

“In granting the authorization herein requested, the 
Commission calls attention to its position as stated in 
recent decisions that, if it should appear in a rate 
proceeding that any losses are being ineurred because 
of deliveries under this contract, such losses are not 
to be imposed on Pacific’s other electric customers.” 
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Thus as recently as last February the California Com- 
mission has reasserted the condition upon which the exist- 
ing contract between PG&E and Sierra was originally 
approved by it: that any loss under such special low rate 
contract must be borne by PG&E’s stockholders, and not 
by its other customers. 

6. It is respectfully submitted that these sworn state- 
ments, and the action of the State Commission taken there- 
on, conclusively show that the aforementioned allegations 
now advanced by PG&E in its said motion before this Com- 
mission are frivolous and sham. 

[2728] 

It is further respectfully submitted that PG&E should 
not be permitted to harass Sierra and take up the time of 
this Commission with further hearings, designed solely for 
the purpose of furthering PG&E’s efforts to repudiate its 
contract, on the basis of such utterly groundless and un- 
founded allegations. PG&E’s motion should be summarily 
denied. 

Respectfully submitted, 


Winthrop, Stimson, Putnam & Roberts 
Attorneys for 
Sierra Pacific Power Company 
Office and P. O. Address 
40 Wall Street 
New York 5, N. Y. 
William C. Chanler 
J. Philip Bahn 
Of Counsel 
Dated: July 17, 1956 





[2730] 
EXHIBIT A 


Before the Public Utilities Commission 
of the State of California 


In the matter of the application of Paciric 
Gas anp Evectric Company for an order 
of the Public Utilities Commission of 
the State of California granting and 
conferring upon applicant all necessary | Apprication 
permission and authority to carry out No. 37595 
the terms and conditions of a written Shen 
contract for the sale of electric power 
and energy by and between applicant 
and the Crry or ALAMEDA, dated October 
13, 1955, (Exhibit “A” hereof). 


Filed Dec 19 1955. 
APPLICATION 


To the Honorable, the Public Utilities Commission of the 
State of California: 


In this petition, Paciric Gas anp Exectric Company 

| (hereinafter called Pacific) seeks an order of the Public 
Utilities Commission of the State of California (hereinafter 
called Commission) granting and conferring upon it all 

' necessary permission and authority to carry out the terms 
| and conditions of a contract entered into by and between 
_ Pacifie and the City of Alameda (hereinafter called Ala- 
' meda) dated October 13, 1955, which said contract relates 
' to the sale by Pacific and purchase by Alameda of all the 
' electricity which shall be required by Alameda for its own 
' use and for resale to its customers, and the terms and 
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provisions of a termination agreement dated October 13, 

1955, providing for the termination of the existing con- 

tract: between Pacific and Alameda, hereinafter referred 

to, relating to a similar sale and purchase. Said contract 

and said termination agreement both dated October 13, 1955, 

were executed on behalf of Pacific on December 12, 1955. 
[2731] 

The authorization sought herein is requested pursuant 
to the California Public Utilities Code, particularly Sec- 
tions 489, 532, and 701 thereof, and the Commission’s Gen- 
eral Order No. 96, particularly paragraph XA thereof. 

In support of this petition, applicants aver as follows: 


I 


Pacific is engaged, principally, in the business of fur- 
nishing electric and gas service throughout a large part 
of northern and central California. It also distributes and 
sells: water in a number of cities and towns and certain 
rural areas and produces and sells steam heat in certain 
parts of the cities of San Francisco and Oakland. 

Pacific now is, and ever since the 10th day of October, 
1905, has been, a corporation duly organized and existing 
under and by virtue of the laws of the State of California. 
Its principal place of business and its post office address 
are at 245 Market Street, San Francisco 6, California, and 
its attorneys in this matter are F. T. Searls, John C. Mor- 
rissev, and Maleolm A. MacKillop. 

Communications in regard to this application should be 
addressed to F. T. Searls, General Attorney of Pacific, at 
the above mentioned address. 

A eertified copy of Pacifie’s Articles of Incorporation, as 
amended to date of this petition, is of record before the 
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' Commission in connection with Pacific’s Amended Third 
| Supplemental Application No. 29548 (Exhibit “E”’), filed 
October 28, 1955, and said Articles are incorporated herein 
by reference. 


II 


' Pacifie now is, and ever since April 1952 has been, fur- 
' nishing and supplying resale electric service to Alameda 


[2732] 
- under and in accordance with the terms and conditions of 
' an unexpired written contract dated June 26, 1951, which 
contract Pacific was authorized to carry out by the order 
of the Commission (Decision No. 46927) issued April 1, 
1952, in Application No. 32733. Said Application No. 32733, 
the true copy of said contract dated June 26, 1951, attached 
thereto as Exhibit “A”, and said Decision No. 46927 are 
all of record before the Commission and are made a part 
hereof by reference. 

Section 6 of said contract dated June 26, 1951, (some- 
- times hereinafter called existing contract) provides that 
- all electric energy furnished thereunder shall be delivered 
to and received by Alameda at four locations in the vicinity 
of (1) North End of Pearl Street, (2) North End of Broad- 
- way, (3) Encinal Terminals opposite the foot of First 
Avenue, Oakland, and (4) Alameda Portal of Posey Tube, 
' and that Alameda will provide the necessary facilities to 
convey the electric energy from said points of delivery 
to Alameda’s Central Substation and Webster Street Sub- 
station, at which substations are located the meters for 
measuring all electric energy delivered under said existing 
contract. Said contract further provides that the readings 
of said meters shall be combined for billing purposes. 
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IiT 

Pacific and Alameda have entered into an agreement, 
dated October 13, 1955, in writing, providing for the ter- 
mination of said existing contract as of October 1, 1955, to 
be effective upon receipt of authorization from the Com- 
mission to carry out the terms and conditions of a new 
contract, dated October 13, 1955, in writing, (hereinafter 
sometimes called new contract), for the sale by Pacific and 
purchase by Alameda of all electric power and energy re- 
quired by Alameda for its own use and for resale to its 


[2733 ] 
electric // customers. A true and correct copy of said new 
contract, marked Exhibit “A”, and a true and correct copy 
of said termination agreement, marked Exhibit “B”, are 
each attached hereto and incorporated herein for all pur- 
poses. 

The reasons for the execution by Pacific and Alameda 
of said new contract may be summarized as follows: 

a. Alameda has requested Pacific to supply approxi- 
mately 10,000 KVA of temporary power and additional tem- 
porary delivery capacity therefor not provided for in said 
existing contract, and the parties desire to provide, through 
the new contract, a basis upon which negotiation for such 
temporary service may be had. 

b.' Alameda anticipates the construction of a new sub- 
station, to be designated as Fernside Substation, and re- 
quests that provision be made for the delivery of electric 
power and energy to said substation when the growth of 
Alameda’s load shall require it and that meters be located 
at said Fernside Substation and the readings thereof be 
combined with the meter readings at Alameda’s Central and 
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_ Webster Street substations for billing purposes. Service 
| to said new substation and the metering thereof is not pro- 
vided for in said existing contract. 

ce. At the time of the foregoing requests by Alameda, 
Pacific was about to enter into negotiations for new con- 
' tracts with other municipalities whose contracts with Pa- 
- cific for resale electric service were about to expire. It was 
the desire of Pacific and said municipalities and Alameda 
to provide for the orderly application, through joint nego- 
' tiation, of the rates set forth in Pacific’s filed “Schedule R— 
_ Resale Service” to resale service supplied by Pacific to said 
municipalities and to Alameda, and, in order to avoid a 

[2734] 

discriminatory application of said Schedule R and // to 
make as nearly uniform as possible the rates and charges 
for resale service to all municipalities, it was the desire 
of Pacific and said municipalities and Alameda to negotiate 


contracts as nearly identical as circumstances would allow 
for all of said municipalities and Alameda. 

In order to accomplish the foregoing and provide the 
terms and conditions therefor, Pacific and Alameda con- 
sidered it desirable and to the best interests of the public 
generally to enter into the new contract rather than to 
amend said existing contract. 


IV 


Said new contract dated October 13, 1955, provides for 
the application of Pacific’s said Schedule R (and such 
modified or revised Schedule R or new schedule in leu 
thereof as the Commission may subsequently authorize) to 
service provided thereunder, save and except in the follow- 
ing particulars: 
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a.. The last sentence of special condition (b) entitled 
“Demand”, sometimes called the “ratchet clause”, shall not 
apply. 

b.| The demand charge and energy charge during the 
first three vears of the term of said new contract (herein- 
after called interim charges) shall be less than that pro- 
vided for in said Schedule R, such charges increasing for 
each of such first three years as more particularly set forth 
on page 2 of said new contract, Exhibit “A” hereof, to which 
reference is hereby made. 

Exception a. was made for the reason that said “ratchet 
clause” was not contained in said existing contract. Excep- 
tion’ b. was made in order to allow Alameda to make an 
orderly budgetary transition from the rates and charges 
under the existing contract to Schedule R rates and charges, 

[2735 ] 

and to // allow the opportunity for an orderly adjustment 
of Alameda’s resale rates. Each of said exceptions was 
made, additionally, as the result of negotiations with the 
municipalities, including Alameda, as a group and in ex- 
change for seven-year term contracts which would assure 
the retention of said municipalities as customers, as a 
group, for that period of time. 

Rates and charges during the first three vears of the 
term of said new contract are subject to increase or de- 
crease commensurate with any increase or decrease author- 
ized by the Commission in connection with said Schedule R 
or in any schedule authorized in lieu thereof, provided that 
if any such increase results in an increase in the net charges 
to Alameda, Alameda may terminate said agreement at 
any time within 120 days after the effective date of such 
increase, the termination to be effective three vears from 
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the date of such notice. Notification setting forth such in- 
erease shall be given to Alameda and to the Commission 
within 5 days of the effective date of any such Commission 
authorization. A similar right of termination on the same 
terms exists during the fourth and subsequent years of 
the term of said new contract if the Commission authorizes 
a modification or revision of said Schedule R or authorizes 
some other schedule in lieu thereof resulting in increased 
rates which in turn result in an increase in the net charges 
to Alameda. 

The rates, terms, and conditions set forth in said new 
contract are identical to rates, terms, and conditions con- 
tained in new contracts concurrently offered to and accepted 
by the cities of Biggs, Gridley, Healdsburg, Lodi, Lompoc, 
Palo Alto, Santa Clara, and Ukiah, save and except as to 
(1) the effective date, (2) an addendum to each of said 

[2736] 
contracts providing for delivery conditions of a // pecul- 
iarly local nature, and (3) the interim charges in the 
Healdsburg, Lompoc, and Ukiah contracts which are higher 
than the interim charges in the other contracts because 
said three cities have heretofore had higher rates under 
previous contracts authorized by the Commission. 

A comparison of revenues and average rates under the 
existing contract, the new contract, and Schedule R, hased 
on sales to Alameda for the vear 1954 is as follows: 





2736 
Sales 


Maximum Kw 
Actual Kw Months 
Avg. Monthly L.F., % 


Revenues 


Existing Contract: 
Amount 806,915 


New Contract: 
Interim Rate, Ist Year 
Amount 874,044 
% Increase 8.3 


Interim Rate, 2nd Year 
Amount 925,197 
14.7 


Interim Rate, 3rd Year 
Amount 982,669 
. JY Inerease 21.8 


Schedule R, 
_ Amount $ 1,028,947 
% Increase 


Average Rate, Mills/Kwk 


Existing Contract 6.24 
Interim Rate, Ist Year....................-- 6.76 
Interim Rate, 2nd Year 7.15 
Interim Rate, 3rd Year 7.60 
Schedule R 7.95 


The term of the new contract is for a period of seven 
years from and after October 1, 1955, and thereafter from 
vear'to year with the right in either party to terminate the 
contract at the expiration of the initial term or any subse- 
quent contractual year by written notice given at least 

[2737] 
twelve (12) months prior to such termination date. Said 
contract is to be effective only upon receipt of authorization 
of the Commission to carry out all of the terms and provi- 
sions thereof. 
332 





2738 


The term of the existing contract of June 26, 1951 is from 
its effective date, April 21, 1952, to April 20, 1957. The said 
termination agreement will cancel said existing contract 
as of October 1, 1955, upon receipt of authorization from the 
Commission to carry out all of the terms and provisions of 
said new contract. 

The new contract provides that it shall at all times be 
subject to such changes or modifications by the Commission 
' as it may from time to time direct in the exercise of its 
jurisdiction. 


VI 
In further support of the authorization sought in the 
within application, Pacific alleges that it has given careful 
' consideration to all of the facts and circumstances bearing 
- on the matters herein involved and believes and therefore 
alleges that said contract dated October 13, 1955 (Exhibit 
“A” hereof), is fair, just, and reasonable to the parties 


| hereto; that it will assure Pacific of the retention of Ala- 
' meda as an electric resale customer of Pacific during the 
term thereof; that each of said parties is desirous of per- 
forming the covenants thereof; and that the furnishing and 
supplying of electric service by Pacific to Alameda at and 
in accordance with the rates, terms, and conditions con- 
tained therein and the full performance by the parties of 
' their respective covenants will not constitute a burden upon 
Pacifie’s other customers but will be of benefit and advan- 
tage to said other electric customers and to the public gen- 
erally. 

Pacific also refers to and by reference incorporates 

[2738] 

' herein the Commission’s Decision No. 47832 issued October 
- 15, 1952, in Application No. 32589, of record before the 
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Commission, authorizing Pacific to increase its rates to 
Alameda, through negotiation, either by placing Alameda 
on applicable filed tariff rates wherever possible or by 
submitting a renegotiated contract for approval by the Com- 
mission under General Order No. 96. 

Wuererore, Pacific Gas and Electric Company respect- 
fully prays that the Public Utilities Commission of the 
State of California duly give and make its order granting 
and conferring upon Pacific all necessary permission and 
authority to carry out the terms and conditions of the afore- 
mentioned contract with the City of Alameda dated October 
13, 1955, (Exhibit “A” hereof) and the aforementioned ter- 
mination agreement dated October 13, 1955, (Exhibit “B” 
hereof), and to render the service described in said con- 
tract under the terms, charges, and conditions therein set 
forth. 


Dated at San Francisco, California, this 19th day of De- 
cember, 1955. | 
Paciric Gas aND ELEctric CoMPANyY 
By N. R. SurHEeRLAND 
Its President and 
General Manager 


F. T. SEARLS 
JoHN C. Morrissey 
Matcotm A. MacK rope 


Attorneys for Pacific Gas 
and Electric Company 


245 Market Street 
San Francisco 6, California 





[2739] 
State of California 
City and County of San Francisco—ss. 


N. R. SuTHERLAND, being first duly sworn, deposes and 
says: 

That he is an officer of Paciric Gas anp ELectric Com- 
pany, the applicant herein, to wit: its President and General 
Manager, and makes this affidavit as such on behalf of said 
applicant; that he has read the foregoing application and 
knows the contents thereof; that the same is true of his 
own knowledge, except as to those matters which are therein 
stated on information and belief and as to those matters 
that he believes it to be true. 


N. R. SuTHERLAND 


Subscribed and sworn to before me 
this 19th day of December, 1955. 
Cart 8. OLSEN 
Notary Public in and for the City and 
County of San Francisco, State of 
California. 


My Commission Expires Nov. 3, 1956. 








[2740] 
EXHIBIT B 


Decision No. 52612 


[Title of Commission and Cause Omitted] 


OPINION AND ORDER 


By the above-entitled application, filed December 19, 1955, 
Pacific Gas and Electric Company requests an order of the 
Commission authorizing it to carry out the terms and con- 
ditions of a contract, dated October 13, 1955, with the City 
of Alameda, which contract relates to the sale by Pacific and 
purchase by Alameda of all the electricity which will be 
required by Alameda for its own use and for resale to its 
customers; and to carry out the terms and provisions of a 
termination agreement, dated October 13, 1955, a copy of 
which is attached to the application as Exhibit B, providing 
for the termination of the existing contract between Pacific 
and Alameda relating to a similar sale and purchase. A 
copy of said new contract is attached to the application as 
Exhibit A. 

Pacific now is, and ever since April, 1952, has been, 
furnishing and supplying resale electric service to Alameda 
under and in accordance with the terms and conditions of 
an unexpired written contract, dated June 26, 1951, which 
contract Pacific was authorized to carry out by Decision 
No. 46927, dated April 1, 1952, in Application No. 32733. 

[2741] 
Pacific and Alameda have entered // into an agreement 
providing for the termination as of October 1, 1955, of the 
existing contract, the term of which covered the period April 
21, 1952 to April 20, 1957. 
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Pacific and Alameda considered it desirable and to the 
best interests of the public generally to enter into a new 
contract rather than to amend said existing contract for 
the following reasons: 

a. Alameda has requested Pacific to supply approxi- 
mately 10,000 kva of temporary power and additional tem- 
porary delivery capacity therefor not provided for in said 
existing contract, and the parties desire to provide, through 
the new contract, a basis upon which negotiation for such 
temporary service may be had. 

b. Alameda anticipates the construction of a new sub- 
station, to be designated as Fernside Substation, and re- 
quests that provision be made for the delivery of electric 
power and energy to said substation when the growth of 
Alameda’s load shall require it and that meters be located 
at said Fernside Substation and the readings thereof be 
~ combined with the meter readings at Alameda’s Central and 
Webster Street substations for billing purposes. Service to 
said new substation and the metering thereof is’ not pro- 
| vided for in said existing contract. 

e. At the time of the foregoing requests by Alameda, 
| Pacifie was about to enter into negotiations for new con- 
tracts with other municipalities’ whose contracts with 
Pacific for resale electric service were about to expire. It 
was the desire of Pacific and said municipalities and Ala- 
' meda to provide for the orderly application, through joint 
[2742] 

| negotiation, of the rates set // forth in Pacifie’s filed Sched- 
' ule R, Resale Service, modified (ratchet eliminated) to 
resale service supplied by Pacific to said municipalities and 


1. Lompoc, Ukiah, Palo Alto, Lodi, Santa Clara, Healdsburg, 
Biggs, Gridley. 
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to Alameda. In order to avoid a discriminatory application 
of Schedule R and to make as nearly uniform as possible 
the rates and charges for resale service to all municipalities, 
it was the desire of Pacific and said municipalities and 
Alameda to negotiate contracts as nearly identical as cir- 
cumstances would allow for all of said municipalities and 
Alameda. 

The new contract, to become effective and continue in 
force until the expiration of seven years from and after 
October 1, 1955, provides for the application of Pacifie’s filed 
Schedule R, Resale Service, to service provided thereunder 
except as follows: 

‘1. The last sentence of special condition (b) of Sched- 
ule R, entitled “Demand” and referring to the so- 
called ratchet clause* for computation of demand 
charges is not to apply. 

. The demand and energy charges during the first 
three vears of the term of the contract, called in- 
terim charges, shall be less than those provided for 
in Schedule R but shall be increased for each of the 
first three vears in accordance with the charges set 
forth in the contract. 


During the fourth and subsequent years of the term of 
the contract the rates, charges and conditions shall be those 
in accordance with Schedule R with the exception that the 
ratchet clause pertaining to demand shall not apply. 

The rates to be paid by the city for electric energy to be 
furnished during the first three years of the contract term 
are as follows: 


*The ratchet clause provides that maximum demands im the pre- 
ceding 11 months be taken into consideration in determining de- 
mands for billing purposes. 
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Second Third 
Year Year 


Demand Charge: Per Month 


_ First 50 kw or less of maximum de- 
' mand . $83.00 
Next 150 kw of maximum demand, 

per kw oD 1.65 
Next 300 kw of maximum demand, 

per kw 0d 1.10 
Next 500 kw of maximum demand, 

per kw 
Next 1,000 kw of maximum demand, 

per kw 
All excess kw of maximum demand, 


Energy Charge (to be added to the Demand Charge) : 
Per Kwhr 


First 150 kwhr per kw per month $0.0075 $0.0079 $0.0084 
Next 150 kwhr per kw per month .0053 0057 .0060 
All over 300 kwhr per kw per month.... —.0043 .0045 .0048 


Except that for all energy furnished in excess of 8,000,000 
kwhr per month, the above rates shall be reduced by 0.5 
mill per kwhr. 


Minimum Charge: 
Applicable when maximum demand in the current month 
or in one or more of the preceding 11 months has exceeded 
25,000 kw—$1.40 per month per kw of such maximum 
demand. 
Special conditions relating to voltage discount, demand, 
and power factor are also included as part of the contract. 
The above rates differ from those embodied in the con- 
- tract only to the extent of correcting certain typographical 
- omissions by inserting “per month” and “per kw” in the 
| demand tabulation and “per kwhr” in the energy tabulation. 
Such corrections are for clarification only. 
Pacific states that the interim rates and charges during 
' the first three years as set forth in the new contract were 
' adopted to permit Alameda to make an orderly budgetary 
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transition from the rates and charges under the existing 
contract to Schedule R rates and charges (ratchet elim- 
inated) and to allow for an orderly adjustment of Alameda’s 
resale rates. The ratchet clause is not included in the presest 
contract since the prior contract did not contain the ratchet 
clause provision. The interim rates and elimination of the 
ratchet clause are the result of negotiations with Pacific by 
municipalities similarly served by Pacific, including Ala- 
meda, and are in exchange for seven-year term contracts 
which would assure the retention of the municipalities as 
customers, as a group, for that period of time. 
[2744] 

Comparative revenues and average rates based on sales 

to Alameda for the vear 1954 are as follows: 


Average Increase Over 
Rate Existing 
Revenues Mills/kwhr Contract 
Existing Contract $ 806,915 6.24 — 
New Contract 
6.76 


7.15 
7.60 


4th and Subsequent Years 
(Schedule R Modified ) 1,028,947 7.95 


The rates, terms and conditions set forth in the new 
contract are identical to rates, terms and conditions con- 
tained in new contracts concurrently offered to and accepted 
by the other municipalities except as to (1) the effective 
date, (2) an addedum to each of said contracts providing for 
delivery conditions of a peculiarly local nature, and (3) the 
interim charges in the Healdsburg, Lompoc and Ukiah con- 
tracts which are higher than the interim charges in the other 
new contracts because said three cities have heretofore had 
higher rates under previous contracts authorized by this 
Commission, all of which said new contracts are presented 
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| to this Commission for its authorization concurrently here- 
with. 

The term of the contract is for a period of seven years 

_ from and after October 1, 1955, and shall continue thereafter 
_ from year to year, provided, however, that either party shall 
' have the right to terminate the contract at the expiration of 
_ either the initial term or any subsequent contractual year by 
_ giving the other written notice to that effect at least twelve 
_ months prior to such termination date. The contract further 
| provides that if, during the first three years of the contract, 
this Commission shall authorize an increase or decrease in 
the rates or charges of Pacifie’s Schedule R, then Pacific 
[2745] 
shall be entitled to increase // or decrease the interim rates 
and charges concurrently and commensurately therewith. In 
the event that Pacific exercises its right to increase the 
' interim rates and charges and should such increase result in 
| an increase in the net charges for service to the city, then 
_ the latter may terminate this contract by written notice to 
Pacifie within 120 days after the effective date of such 
increase, said termination to be effective three years from 
- the date of such notice. A similar right of termination exists 
_ during the fourth and subsequent years of the contract if 
this Commission authorizes modifications or revisions of 
- Schedule R resulting in an increase in the net charges to 
Alameda. 
- -The contract provides that it shall at all times be subject 
- to such changes or modifications by this Commission as it 
| may from time to time direct in the exercise of its juris- 
diction. 

Pacific alleges that the contract is fair, just and reason- 
able to the parties thereto and that the furnishing and 
supplying of electric energy and service by Pacific to Ala- 
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meda in accordance with the terms of the contract will not 
constitute a burden upon Pacifie’s other customers but will 
be of benefit and advantage to said other electric customers 
and to the public generally. 

Applicant also refers to this Commission’s Decision No. 
47832, dated October 15, 1952, in Application No. 32589, 
authorizing Pacific to increase its rates to Alameda through 
negotiation, either by placing Alameda on applicable filed 
tariff rates wherever possible or by submitting a renego- 
tiated contract for approval by this Commission. 

In granting the authorization herein requested, the Com- 
mission calls attention to its position as stated in recent 
decisions that, if it should appear in a rate proceeding that 

[2746] 
any // losses are being incurred because of deliveries under 
this contract, such losses are not to be imposed on Pacific’s 
other electric customers. 

Cognizance is also taken of the city’s right to terminate 
the contract under certain conditions when and if the rates 
and charges are changed so as to increase net charges paid 
by Alameda. Applicant and the city are hereby put on notice 
that in any future rate proceeding this Commission will not 
be obligated to consider the opposition of either party to 
any proposed changes in this contract predicated on the 
basis that a contract between the parties already exists as 
authorized by this Commission. 

It has heretofore been noted that the new contract omits 
from the applicable rate schedule a so-called ratchet clause. 
Such a clause has been in Pacifie’s resale and some of its 
power schedules for many years. The authorization of this 
contract is not to be construed as denying the appropriate- 
ness of such a clause. 

The Commission having considered the request of the 
applicant and being of the opinion that the application 
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should be granted and that a public hearing is not necessary, 
therefore, 

Iv Is Heresy Orveren that Pacific Gas and Electric Com- 
pany be and it is authorized to: 

1. Carry out the terms and conditions of the written 
contract, dated October 13, 1955, with the City of 
Alameda, and to render the service described 
therein under the terms, charges and conditions 
stated therein. 

. Carry out the terms and conditions of the termina- 
tion agreement, dated October 13, 1955, providing 
for the termination of an existing contract, dated 
June 26, 1951, relating to the sale and purchase of 
electric energy. 

[2747] 
Iv Is FurrHer Orverep that Pacific Gas and Electric Com- 
pany shall file a statement, promptly after termination, 


showing the date when said new contract was terminated. 
The effective date of this order shall be twenty days after 
the date hereof. 


Dated at Los Angeles, California, this 14th day of Febru- 
ary, 1956. 


Perer E. MrrcHELL 
President 
Justus F. CraEMER 
Ray E. UNTEREINER 
MatrHew J. DooLey 
Rex Harpy 
Commissioners 
Certified as a True Copy 
Nort CoLEMAN 
Asst. Secretary, Public Utilities Commission 
State of California 
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Unirep States OF AMERICA 


Before the 
FEDERAL POWER COMMISSION 


Docket No. E-6697 


Srerra Pactric Power CoMPANy | 
vs. 


Paciric Gas anp ELectric CoMPANY ( 


COMPLAINT OF SIERRA PACIFIC POWER COM- 
PANY IN RESPECT OF UNLAWFUL DEMANDS 
MADE BY PACIFIC GAS AND ELECTRIC COM- 
PANY FOR PAYMENT FOR ELECTRIC ENERGY 
IN EXCESS OF THE LAWFULLY FILED RATE 

Sierra Pacific Power Company (herein called “Sierra” 
or “complainant”) complaining of Pacific Gas and Electric 

Company (herein called “PG&E” or “defendant’), pur- 

suant to the provisions of the Federal Power Act (herein 

called the “Act’”) and particularly Section 306 thereof, and 
pursuant to this Commission’s Rules of Practice and Pro- 
cedure and particularly Section 1.6(b) thereof, alleges 

that the said defendant is now and since February 27, 1956 

has been wilfully, knowingly and unlawfully demanding for 

the transmission and sale of electric energy subject to the 

jurisdiction of this Commission a rate or charge different 

from that prescribed in its rate schedule now lawfully on 
[2749] 

file with the Commission. In support thereof, // Sierra 

respectfully alleges as follows: 

1. Complainant, a corporation organized and existing 
under the laws of the State of Maine, is a public utility 
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' under the laws of the States of Nevada and California and 
- is a customer of and purchases a major portion of its elec- 
trie energy from defendant, which is a corporation organ- 
- jzed and existing under the laws of the State of California 
and a public utility under such laws. 
2. The name and address of complainant is as follows: 
Sierra Pacific Power Company 
Reno, Nevada 
Attention: Mr. Frank A. Tracy. 


It is respectfully requested that copies of any papers, 
notices, motions or other documents in this proceeding be 
served in addition upon complainant’s attorneys, addressed 
as follows: 

Winthrop, Stimson, Putnam & Roberts 

40 Wall Street 

New York 5, New York 

Attention: Mr. William C. Chanler. 

3 The name and address of the defendant is as follows. 

Pacific Gas and Electric Company 

245 Market Street 

San Franicsco 6, California. 


4. As is fully set forth in the record of the proceedings 
before the Commission in In the Matter of Pacific Gas and 
Electric Company, Docket No. E-6482, defendant sells elec- 
tric energy to complainant under a contract on file with 

[2750] 
the Commission // as defendant’s Rate Schedule FPC No. 
8 This contract was duly filed with the Commission on or 
about June 7, 1948 and is still in full force and effect. 

5. On or about February 2, 1953, defendant filed with 
the Commission a schedule of increased rates, which sched- 
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ule was designated as Supplement No. 1 to defendant’s 
Rate Schedule FPC No. 3, and provided by its terms that 
it was to supersede said Schedule FPC No. 3. 

6.. The Commission, by orders issued March 13 and 
September 28, 1953, in Docket No. E-6482, entered upon a 
hearing concerning the lawfulness of the rates proposed 
in said Supplement No. 1 and ordered such rates effective 
pending such hearing, as of September 6, 1953. Subse- 
quently, in its Opinion No. 270 and accompanying order 
issued June 17, 1954, the Commission held that the filing 
of said Supplement No. 1 superseded the rate schedule set 
forth in defendant’s Rate Schedule FPC No. 3 as of Sep- 
tember 6, 1953 and ordered the inquiry into the lawfulness 
of said Supplement No. 1 terminated. 

7. The Commission’s order of June 17, 1954 was duly 
set aside by a decree entered on February 24, 1955 by the 
United States Court of Appeals for the District of Colum- 
bia Cireuit. Subsequently, on writ of certiorari to review 
the decree, the Supreme Court of the United States on 
February 27, 1956 entered a judgment affirming the decree 
of the Court of Appeals. In its opinion of the same date, 
a copy of which, on information and belief, was duly mailed 

[2751] 
to defendant by // the Clerk of the Supreme Court, that 
Court held, among other things, that: 

“* * * neither PG&E’s filing of the new rate [Supple- 
ment No. 1] nor the Commission’s finding that the new 
rate was not unlawful was effective to change PG&E’s 
contract with Sierra.” 


8. On June 12, 1956 there was entered and filed in the 
United States Court of Appeals for the District of Colum- 
bia Circuit an order which recited both the February 1955 
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_ decree setting aside the Commission’s order of June 1%, 
1954 and the judgment of the Supreme Court of the United 
States affirming that decree. 

9. On information and belief, on or about June 12, 1956 
a copy of said order was duly mailed to defendant by the 
Clerk of the said Court of Appeals. 

10. Attached hereto, made a part hereof, and marked 
“Exhibit A”, is a true and correct copy of the bill sent by 
| defendant to Sierra on or about July 6, 1956 for all elec- 
tric energy purchased from defendant by Sierra during 
the month of June, 1956, and for an “unpaid balance” of 
$192,776.95. 

11. The said bill reproduced at Exhibit A, so far as it 
pertains to electric energy sold during the month of June, 
1956, is computed under defendant’s invalid and unlawful 
Supplement No. 1 to defendant’s Rate Schedule FPC No. 
3, and constitutes an unlawful demand for payment at the 
schedule of rates set forth in said Supplement No. 1. 

12. Similar bills computed under defendant’s invalid 

[2752] 
and unlawful Supplement No. 1 were submitted by defend- 
ant for electric energy delivered to complainant in the 
months of February, March, April and May, 1956. For 
each of said months complainant paid defendant the amount 
lawfully due for said electric energy, computed under de- 
fendant’s Rate Schedule FPC No. 3, that being the only 
rate schedule now lawfully on file with this Commission 
for service by defendant to complainant. The demand for 
payment of an “unpaid balance” of $192,776.95 contained 
in the bill herein reproduced at Exhibit A represents the 
difference between the amounts unlawfully demanded by 
defendant for the months of February, March, April and 
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May and the amounts lawfully due and actually paid by 
complainant. 

13. At the time defendant compiled and sent said bill 
reproduced at Exhibit A, as well as at the times defendant 
sent complainant bills demanding payments at unlawful 
rates, for the months of February, March, April and May, 
1956, defendant well knew that the rate set forth in said 
Supplement No. 1 was and has been declared unlawful by 
the Supreme Court of the United States. As defendant also 
well knows, it is a violation of Section 205(d) of the Act and 
Section 35.2 of the Commission’s Regulations thereunder for 
defendant to charge Sierra at any rate for electric energy 
delivered to it other than the rate now lawfully on file with 
this Commission, which, as defendant well knows, is defend- 
ant’s Rate Schedule FPC No. 3. In continuing to charge 

[2753] 
complainant at the unlawful rate con- // tained in its Sup- 
lement No. 1, defendant is showing the same disregard for 
the decisions of the Supreme Court of the United States, 
the acts of the Congress of the United States, and the Regu- 
lations of this Commission, as it has shown throughout the 
present controversy for its solemn contractual obligations. 

14: Defendant’s unlawful demands for payment at illegal 
rates’ are causing and will continue increasingly to cause 
irreparable damage to Sierra, for, until the bills containing 
such demands are withdrawn, it will be necessary for Sierra 
to show both on its books and in such financial statements 
as it is required to issue or file, not only that it has made 
less than full payment of the amount actually billed for 
electric energy purchased by it, but that monthly claims 
are being made against it for amounts in excess of 25% 
of complainant’s entire monthly cost of purchased power. 
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Moreover, complainant intends to issue securities to the 
public in October of 1956 for the purpose of expanding its 
facilities to meet increasing demands for its service. At that 
time the so-called “unpaid balance” demanded from it by 
defendant, if the present unlawful practice is permitted to 
continue, will amount to approximately $400,000. The exist- 
ence of so substantial a claim will have to be disclosed to 
prospective purchasers of complainant’s securities, not- 
withstanding the fact that it is clearly unlawful, thus irre- 
parably injuring complainant in connection with such sale of 
securities. 
[2754] 

WHEREFORE, complainant respectfully requests that 
the Commission take such action as it may deem appro- 
priate for the purpose of enforcing compliance with the 
Act and the Commission’s rules and regulations thereunder. 


Respectfully submitted, 


Winthrop, Stimson, Putnam & Roberts 
Attorneys for Sierra Pacific Power 
Company 
Office and P. O. Address: 
40 Wall Street 
New York 5, New York 


William C. Chanler 
J. Philip Bahn 
Of Counsel. 


Dated: July 20, 1956. 
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State of New York 
County of New York—-ss.: 


William C. Chanler, being first duly sworn, deposes and 
says that he is one of the attorneys for Sierra Pacific Power 
Company, the aforementioned complainant, that the facts 
alleged in the foregoing complaint are true and correct with 
the exception of the facts alleged on information and belief, 
which facts he believes to be true and correct, and that he, 
rather than an officer of the complainant, has made this 
verification in order to bring the complaint before the Com- 
mission as expeditiously as possible. 


William C. Chanler 
Subscribed and sworn to 
before me this 20th 
day of July, 1956. 
James J. Farrell 
Notary Public, State of New York 
Qualified in Bronx County 
Certified N. Y. County No. 03-1166500 
Commission Expires March 30, 1957 
(Seal) 
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JUL 26 1956 
Docket No. E-6697 Registered 


Sierra Pacific Power Company vs. P. G. & E. Co. 


Pacific Gas and Electric Company 
245 Market Street 
San Francisco 6; California 


Gentlemen: 


There is enclosed a copy of the Complaint filed in the 
above designated matter. 

Your attention is invited to Section 1.9 of the Commis- 
sion’s Rules of Practice and Procedure, which requires 
that answers to Complaints shall be filed within 30 days 
after service thereof. 


Very truly yours, 
J. H. GuTRIDE 


Acting Secretary. 
Enclosure No. 48186 





[2759] 


FeEeperaL Power Commission 
Washington 25 
Registered 
Docket No. E-6697 


Sierra Pacific Power Company 
Vs. 


Pacific Gas and Electrie Company 


JUL 31 1956 
California Public Utilities Commission 
California State Building 
San Francisco 2, California 


Gentlemen: 


Pursuant to the provisions of the Commission’s Plan of 
Cooperative Procedure with State Commissions, your atten- 
tion is invited to the above-designated proceeding which is 
now pending before this Commission and which is more 
fully described in the enclosure. 

We will be pleased to have vou notify us whether you 
deem the proceeding one which should be considered under 
the cooperative provisions of the Plan. If so, please advise 
the nature of your interest in the matter and whether you 
desire a conference, the creation of a board, or a joint or 
concurrent hearing, and the reasons for such request. 

If vou feel that this proceeding is not one in which it 
would be advantageous to invoke the cooperative provisions 
of the Plan, we would nevertheless appreciate receiving any 
comments or suggestions which you think might be helpful 
in the consideration of this matter. 
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Unless we hear from you within 15 days or by the date, 
' if any, specified in the enclosure, we will assume that you 
have no representations to make. 


Very truly yours 


/s/J.H. GuTRweE 
Acting Secretary. 


[2760] 


SraTe oF NEVADA 
Pusuic SERVICE CoMMISSION 


Carson City, Nevada 
August 10, 1956 
Federal Power Commission 
Washington, D. C. 


Attention: Mr. J. H. Gutride, 
Acting Secretary 


Re: Docket No. E-6697 


Sierra Pacific Power Company 


vs. Pacific Gas and Electric Company 


Gentlemen: 


We acknowledge receipt of your letter of July 31, 1956. 
This Commission does not deem the proceeding one which 
| should be considered under the cooperative provisions of 


| the Plan. It would seem to us to be somewhat inconsistent 


to even bring the matter up since the Supreme Court of the 
United States has decided all of the points in question. 
We refer you to our letter of March 30, 1953 in re: 
Docket No. E-6482. A copy of this letter is enclosed, and 
in it we think vou will find, again, some of the reasons 
why this Commission, at this time, feels that the Pacific 
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Gas land Electric Company application for reopening of 
the matter is just out of line. No appeal from the decision 
of the United States Supreme Court to a commission of 
lesser jurisdiction is possible, in our estimation. 


Sincerely, 


Pus.ic SERVICE COMMISSION OF NEVADA 
Rosert A. ALLEN 

Chairman 
RAA:NI 
Enclosure 

[2761] 

State or NEVADA 
Pusuic SERVICE COMMISSION 
March 30, 1953 


Federal Power Commission 
Washington, D. C. 


Attention: Mr. Leon M. Fuquay, Secretary 
Gentlemen : In re: Docket No. E-6482 


This Commission, under date of March 2, stated in a 
telegram addressed to you that it opposed any increase in 
rates as requested by Pacific Gas and Electric insofar as 
the request concerned the Sierra Pacific Power Company 
purchase of power at wholesale for retail to its customers in 
the State of Nevada on the following grounds: 

1—-The retail sale of power so purchased by Sierra Pa- 
cific Power Company is under the jurisdiction of this Com- 
mission as to rates and rules and regulations. 

2—This Commission has been advised and so believes 
that contract between Pacific Gas and Electric and Sierra 
Pacific Power Company was promoted by Pacific Gas and 
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Electric and they agreed to furnish Sierra Pacific Power 
Company with electricity for the use of the people of 
western Nevada for a term of 15 years at a rate which was 
below that offered by other power companies and which rate 
compared favorably with the rates offered to Sierra Pacific 
Power Company by the Bureau of Reclamation. 

3—As one of the obligations assumed by Sierra Pacific 
Power Company to obtain its electricity from Pacific Gas 
and Electric, Sierra Pacific Power Company had to agree 
that it would buy all of its power from Pacific Gas and 
Electric over and above that which it could generate in 
its own plants as were in existence on the date of the con- 
tract, March 4, 1948. 

4 Over 80% of the customers to which Pacific Gas and 
Electric furnishes power through Sierra Pacific Power 
Company are located in the State of Nevada. 

5—Had there been any doubt of the validity of the con- 
tract between the two companies, this Commission would 
have ordered Sierra Pacific Power Company to construct 
its own power stations on the Truckee, Carson, and Walker 
Rivers in Nevada and a steam plant to supplement the 
hydro power developed on those streams. 

[2762] 

6—At this late date any abrogation of the contract, or 
modification of the same, would continue to deprive Sierra 
Pacific Power Company of its right to seek power elsewhere 
at favorable rates, and after Sierra Pacific Power Company 
has invested over one million dollars in facilities for the 
purpose of performing its part of the contract. 

Sierra Pacific Power Company has been forced to refrain 
from expanding its own generating capacity because of its 
obligation under the contract which it had entered into in 
good faith with Pacific Gas and Electric. 
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Pacific Gas and Electric¢ stated to the California Public 
Utilities Commission that the contract so made with Sierra 
Pacific Power Company was beneficial to Pacific Gas and 
Electric’s shareholders and “should it prove non-compensa- 
torv, the shareholders rather than the customers of Pacific 
would bear any resulting burden”. Therefore, if the said 
contract is altered and the rates increased, it will be un- 
reasonable and injurious to the public interest of the State 
of Nevada and its people. 

The State of Nevada, through its Public Service Com- 
mission, prays that the contract be not altered and the peti- 
tion for increased rates as filed by Pacific Gas and Electric 
be ° nied. 

Sincerely yours, 


Pusuic Service CoMMIssion OF NEVADA 
Original Signed by 
Rosert A, ALLEN 
Chairman 


RAA :jm 
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| [Title of Commission and Cause Omitted] 


ANSWER 


Defendant, Pacific Gas and Electric Company, answers 
- the complaint in the above-entitled proceedings as follows: 
L. 
Defendant denies each and every allegation contained in 
the introductory unnumbered paragraph of the complaint. 
II. 
Defendant denies each and every, all and singular, the 
| allegations of Paragraph 4 of the complaint herein, except 
| that it admits it sells electric power to complainant in ac- 
| eordance with the terms of the contract, duly filed on or 
| about June 7, 1948 as Rate Schedule F.P.C. No. 3 and 
Supplement No. 1 thereto duly filed on or about February 
2, 1953. 
[2764] 
Ti. 
Defendant denies each and every, all and singular, the 
' allegations of Paragraph 7 of the complaint herein, except 
' that it admits that the Commission’s order of June 17, 
1954 was reviewed by the District Court of Appeals of 
' the District of Columbia Circuit, which, by a decree entered 
on February 24, 1955, as amended by an order dated March 
93, 1955, set aside and remanded the case to the Commis- 
sion with instructions to dismiss the proceeding without 
prejudice to the initiation of a new proceeding under Sec- 
tion 206(a) of the Federal Power Act; that subsequently 
on a writ of certiorari to review the Court of Appeals 
- decree, the Supreme Court of the United States on Febru- 
arv 27, 1956 affirmed the decision of the said Court of 
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Appeals setting aside the Commission’s said order, but 
instructed that the case be remanded to the Commission for 
such further proceeding not inconsistent with the opinion 
of the Supreme Court as the Commission may deem desir- 
able. That in the Supreme Court’s opinion of the same date, 
a copy of which was mailed to the defendant, that Court 
held, among other things, that— 

“* * * neither PG&E’s filing of the new rate [Supple- 
ment No. 1] nor the Commission’s finding that the new 
rate was not unlawful was effective to change PG&EH’s 
contract with Sierra. 

This case, however, raises a further question not 
present in the Mobile case. The Commission had un- 

[2765] 

doubted power under § 206(a) // to prescribe a change 
in contract rates whenever it determines such rates 
to be unlawful. While this power is limited to pre- 
scribing the rate ‘to be thereafter observed’ and thus 
can effect no change prior to the date of the order, 
the commission’s order here, if based on the neces- 
sary findings, could have been effective to prescribe 
the proposed rate as the rate to be in effect prospec- 
tively from the date of the order, June 17, 1954. * * * 
If the proceedings here satisfied in substance the re- 
quirements of § 206(a), it would seem immaterial that 
the investigation was begun as one into the reasonable- 
ness of the proposed rate rather than the existing 
contract rate.” 


And that by a motion filed April 16, 1956, complainant re- 

quested the Supreme Court of the United States (1) to 

amend its instructions upon remand to limit further pro- 

ceedings before the Commission to the determination of 

the lawfulness of the contract rate “at the time of such 

further proceedings” and the fixing of the rate “thereafter 
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to be observed and in force”, and (2) to declare that any 
' amounts paid by Sierra in excess of the contract rates 
| were unlawfully collected and that defendant was obligated 
to make restitution of the excess payments, and that on 
- May 28, 1956, the Supreme Court denied said motion with- 
- out prejudice to the future determination of such rights 
as complainant might have to restitution. 

IV. 

Defendant denies each and every, all and singular, 
[2766] 

the allegations of Paragraph 8 of the complaint herein, ex- 
cept as specifically admitted by Paragraph III above. 

V. 

Defendant denies each and every, all and singular, the 
allegations of Paragraph 11 of the complaint herein, except 
that it admits that the bill reproduced as Exhibit “A” 
attached to the complaint, so far as it pertains to electric 


energy sold during the month of June, 1956, sets forth 
charges computed under defendant’s Supplement No. 1 to 
Rate Schedule F.P.C. No. 3. 

VI. 


Defendant denies each and every, all and singular, the 
allegations of Paragraph 12 of the complaint herein, except 
that it admits that it submitted to complainant similar bills 
presenting charges computed under defendant’s Supplement 
No. 1 for electric energy delivered to complainant in the 
months of February, March, April and May, 1956 and that 
the demand for payment of the unpaid balance of $192,776.95 
contained in the bill reproduced as Exhibit “A” to the com- 
plaint, represents the difference between the amounts billed 
by the defendant for the months of February, March, April 
and May and the amounts actually paid by complainant. 
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VIL. 

Defendant denies each and every, all and singular, the 
allegations contained in Paragraph 13 of the complaint here- 
in, except that it admits that “unless the Commission other- 
wise orders” it is a violation of Section 205(d) of the Fed- 
eral Power Act and Section 35.2 of the Commission’s 
regulations for defendant to charge complainant at any rate 
for electric energy delivered to it, other than the rate law- 
fully on file with the Commission. 


VIII. 

Defendant denies that it has made unlawful demands for 
payment at illegal rates as alleged in Paragraph 14 of the 
complaint, and defendant further alleges that it has not suf- 
ficient knowledge, information or belief to enable it to 
answer the other allegations in Paragraph 14 of the com- 


plaint and, therefore, for lack of such knowledge, informa- 
tion or belief, defendant generally and specifically denies 
each and every, all and singular, the allegations contained 
therein. 


TX. 

The sequence of orders dealing with the rate set out in 
Supplement No. 1 was as follows: 

a. The Commission on March 13, 1953 provided that the 

[2768] 

rates in Supplement No. 1 would be effective as // of Sep- 
tember 6, 1953 on temporary basis pending final determina- 
tion by the Commission of the lawful rate. 

b. The Commission by its order of June 17, 1954 held the 
rates in Supplement No. 1 to be lawful rates. 
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c. The Court of Appeals for the District of Columbia 
Cireuit by its decree of February 24, 1955 set aside the Com- 
- mission order of June 17, 1954 and remanded the case to the 
Commission. 

d. The Supreme Court by its judgment of February 27, 
1956 affirmed the decree of the Court of Appeals, but instruc- 
- ted that the case be remanded to the Commission “for such 
further proceedings, not inconsistent with the opinion of 
| this Court, as the Commission may deem desirable.” 

e. Sierra sought to have the Supreme Court (1) amend 
- its instructions upon remand to limit further proceedings be- 
| fore the Commission to the determination of the lawfulness 
of the contract rate “at the time of such further proceed- 
' ings” and the fixing of the rate “thereafter to be observed 
and in force,” and (2) declare that any amounts paid by 
| Sierra in excess of the contract rates were unlawfully col- 
lected and that defendant was obligated to make restitution 
of the excess payments. On May 28, 1956, the Supreme 
Court denied said motion without prejudice to the future 
determination of such rights as Sierra might have to restitu- 
tion. 

[2769] 

f. Both the United States Court of Appeals for the Dis- 
trict of Columbia Cireuit and the United States Supreme 
Court have reviewed the Commission’s said Opinion No. 270 
and the proceedings had in connection therewith. As a result 
of the reviews, the said Court of Appeals ordered on June 
12, 1956 “that this case be, and it is hereby remanded to the 
Federal Power Commission for such further proceedings 
not inconsistent with the opinion of the Supreme Court in 
No. 51. October Term, 1955, Federal Power Commission v 
Sierra Pacifie Power Company, and No. 53, October Term, 
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1955, Pacific Gas and Electric Company v. Sierra Pacific 
Power Company, as the Commission may deem desirable.” 

g. On or about June 12, 1956 the defendant filed a motion 
with the Commission asking that the said proceedings be 
reopened. The Commission has not yet issued its order in 
response to this motion, a copy of which we attach hereto 
and make a part hereof as Exhibit No. 1. 

The Supreme Court’s opinion specifically indicates that 
the determination of the lawful rate is the prerogative of the 
Commission and that in exercising such jurisdiction it may 
prescribe a change in contract rates whenever it determines 
such rates to be unlawful. The Supreme Court’s opinion ex- 
pressly states that the Commission order of June 17, 1954 

[2770] 

could have been // effective to prescribe the proposed rate 
(Supplement No. 1) as the rate to be in effect prospectively 
from the date of the order, June 17, 1954, if based on the 
necessary findings. The Court went on to state that “if the 
proceedings here satisfied in substance the requirements of 
Section 206(a), it would seem immaterial that the investiga- 
tion was begun as one into the reasonableness of the pro- 
posed rate rather than the existing contract rate.” 

The Court’s opinion goes on to point out that the Com- 
mission had applied an erroneous standard in judging the 
proper rate to be authorized. The Commission should have 
decided whether the rates in Rate Schedule F.P.C. No. 3 
were so low as to adversely affect the public interest. There- 
fore, the Court necessarily affirmed the decision of the Court 
of Appeals setting aside the Commission’s order and di- 
rected “the case” remanded to the Federal Power Commis- 
sion “for such further proceedings, not inconsistent with 
this opinion, as the Commission may deem desirable.” 
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X. 

The Commission, by order adopted September 25, 1953 
and issued September 28, 1953, declared that the proposed 
rates of said Supplement No. 1 had become effective as of 

[2771] 

September 6, 1953, subject to certain provisions // of Sec- 
tion 205(e) of the Federal Power Act and made certain 
orders with respect to accounting and to refund in the event 
that any portion of the increased rates should be found not 
to be justified. Subsequently, the Commission, by Opinion 
No. 270 adopted June 16, 1954 and issued June 17, 1954, 
- found that the proposed rate of said Supplement No. 1 was 
just, reasonable and lawful and, that “af a finding on the law- 
fulness of the 1948 contract rate were necessary or appro- 
_ priate, on the record before us that finding would have to be 
that the 1948 rate is unreasonably low and therefore unlaw- 
' ful;” and in effect by order authorized defendant to charge 
~ and collect from complainant said proposed increase under 
- Supplement No. 1 to Schedule F.P.C. No. 3. The Commission 
has not mended or rescinded its said Opinion No. 270 and 
the order contained therein, and the Commission has not 
- made any further order with respect to said Supplement No. 
1. Consequently, the bills rendered to complainant by defen- 
| dant lawfully demand payment at the schedule of rates set 
forth in said Supplement No. 1. 


XI. 

The rate charged by defendant is being charged in ac- 
cordance with Supplement No. 1 to Rate Schedule F.P.C. 
No. 3. The Commission authorized this rate by its order of 

[2772] 
June 17, 1954, which is a lawful order // if properly sup- 
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ported by facts showing that the standard specified by the 
Supreme Court’s opinion is met. The Commission’s order is 
properly supported by such facts. Consequently, the rate 
being charged the compainant by defendant is lawful. 


XII. 

Although, as heretofore stated, said order of the Commis- 
sion was set aside by order of the Court of Appeals, said 
Supplement No. 1 was permitted by the Court to remain on 
file with the Commission pending final disposition of the 
matter pursuant to the remand. Unless and until that filing 
is rejected, defendant must charge the rate therein speci- 
fied. This is not the situation presented in United Gas Pipe 
Line Company v. Mobile Gas Service Corporation, ( 
spel , 100 L Ed 291 (Advance) ; 76 Sup. Ct. 373; 12 PUR (3) 
112) where the rate filing was originally ineffective and re- 
mained so for the entire period in question—a nullity as the 
court said. We are here concerned with a filing which, al- 
though ineffective during the pendency of the Commission 
proceedings ,was expressly stated to be capable of effect if 
the substantive requirement of Section 206(a) of the Fed- 
eral Power Act were met. 

The Commission has yet to determine whether or not the 

[2773] 
essential condition to the lawfulness of said // Supplement 
No. 1 exists and has existed ever since the date of the Com- 
mission’s said Opinion No. 270, i.e., whether or not said Rate 
Schedule F.P.C. No. 3 is and was contrary to the public in- 
terest. If the Commission should find the existence of said 
essential condition, clearly it cannot reject the filing of said 
Supplement No. 1 and its lawfulnes will be fully established. 
On the other hand, if the Commission should fail so to find, 
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then it must reject the filing of said Supplement No. 1 and 
complainant would be entitled, under equitable principles 
‘governing restitution, to have refunded to it all payments in 
excess of the lawful rate as finally determined. 


XITl. 

The Commission now has before it the defendant’s motion 
‘asking the Commission to reopen the proceedings in F.P.C. 
| Docket No. E-6482. When reopened, the issues presented for 

decision by the Commission in Docket No. E-6482 will be 
- substantially the same as those raised by the complainant’s 
complaint herein. 


WHEREFORE, Pacific Gas and Electric Company, de- 
'fendant herein, respectfully requests that the complaint 
[2774] 
| herein be dismissed, or in the alternative that it be // con- 
| solidated for hearing with the proceedings in F.P.C. Docket 

No. E-6482. 


Dated: August 24, 1956. 
Respectfully submitted : 


Pacific Gas and Electric Company 

By L. Harold Anderson 

Its Vice President and Assistant 
General Manager 

F. T. Searls 
John C. Morrissey 
Attorneys for Defendant 
Pacific Gas and Electric Company 
245 Market Street 
San Francisco 6, California. 
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[2775] 
State of California 
City and County of San Francisco—ss. 


The undersigned, being first duly sworn, deposes and 
says: 

That he is an officer of Pacific Gas and Electric Company, 
the defendant herein, to wit: its Vice President and Assist- 
ant General Manager, and makes this affidavit as such on 
behalf of said defendant; that he has read the foregoing 
Answer and knows the contents thereof; that the same is 
true of his own knowledge, except as to those matters which 
are therein stated on information and belief and as to those 
matters that he believes it to be true. 


L. Harold Anderson 


Subscribed and sworn to before me 
this 24th day of August, 1956. 
Carl S. Olsen 
Notary Public in and for the City 
and County of San Francisco, 
State of California. 
My Commission Expires: 
November 3, 1956. 


(Seal) 


[2776] 
EXHIBIT No. 1 





[2777] 
Pusuic Utiirres COMMISSION 


State of California 


August 30, 1956 


Federal Power Commission 
Washington 25, D. C. 


Gentlemen: 


This will acknowledge receipt of your letter dated July 
31, 1956, relative to possible cooperative procedure in your 
Docket No. E-6697, Sierra Pacific Power Company vs Pa- 
cific Gas and Electric Company. 

It would appear that this is a matter within the jurisdic- 
tion of the Federal Power Commission, and involves litiga- 
tion between two utilities. This Commission believes that 
the matter does not warrant invocation of the cooperative 


provisions of your Commission’s Plan of Cooperative Pro- 


cedure. 
The Commission has no comments or suggestions to make 


regarding this complaint. 
Yours very truly, 
Pusuic Utiuitres Commission, StaTE OF CALIFORNIA 


By 
R. J. Pajalich, Secretary 





[2778] 
Before the 
FEDERAL POWER COMMISSION 


In the Matter of ) oe 
Paciric Gas anp ExLecrric Company j No. E-6482 


REPLY OF PACIFIC GAS AND ELECTRIC COMPANY 
TO ANSWER OF SIERRA PACIFIC POWER COM- 
PANY FOR REOPENING AND FURTHER HEAR- 
ING 


Pacific Gas and Electric Company, hereinafter called 
“PG&E” replies to the answer and supplemental answer of 
Sierra Pacific Power Company, hereinafter called “Sierra”, 
on PG&E’s Motion for Reopening of this proceeding as fol- 
lows: 

I 

In attempting to answer the motion for reopening Sierra 
relies upon matters not in evidence in this proceeding. The 
Commission should not and can not consider the evidence 
submitted in Sierra’s four exhibits without reopening this 
proceeding and, of course, any reopening should be such as 
to permit both parties to introduce evidence and not merely 
to accept Sierra’s exhibits. It is respectfully submitted 
therefore that either the Commission should disregard those 
portions of Sierra’s answer and supplemental answer, which 

[2779] 
rely on said exhibits or should grant PG&E’s motion // and 
reopen the record for both parties. Granting of the motion 
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- would be merely a preliminary step permitting the full de- 
velopment of the issues for the Commission. 


II 

Sierra devotes a great deal of space to arguing that the 
- Commission is not obligated to hold further hearings.’ We, 
of course, fully recognize that the Court stated that the pro- 
 eeeding was remanded “for such further proceedings, not 
| inconsistent with this opinion, as the Commission may deem 
| desirable.” It seems very clear that the Commission must 
take some further action in order to finally dispose of the 
ease. It is equally clear that the nature of the further pro- 
ceedings was left to the discretion of the Commission. 

When Sierra attempts to argue to this Commission that 
such further proceedings should be limited to the rate for 
the future, Sierra is in effect asking this Commission to re- 
verse the Supreme Court ruling made in this very case. The 
Supreme Court refused to hold, as Sierra had contended, 
that the hearing must be limited to future rates.’ Instead 
the Court sent the matter back to permit an administrative 
determination which could be made in the first instance only 

[2780] 

by the Commission. The “without prejudice” // clause of the 
order denying Sierra’s motion simply meant that the Court 
would not prejudge the issues on restitution. If there is a 
controversy between the parties as to whether the contract 
was contrary to the public interest, the Commission should 
reopen the proceeding to make the necessary administrative 


1. Sierra’s Answer, pp. 2-5. 


2 Gierra finds some consolation in the fact that three justices of 
the Supreme Court were of a contrary opinion, but we fail to see 
any logic in its argument from that fact. 
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determination and not dispose of the entire case in summary 
fashion. | 
III 

In its second point* Sierra devotes considerable space to 
the proposition that restitution can be enforced only by a 
Court. This is not in issue. We assume that if there is actu- 
ally a right to restitution in this case such right may be en- 
forced by an appropriate court. However, we do maintain 
that any right to restitution depends upon whether the for- 
mer rate, the basis for the restitution claim, was in fact and 
law contrary to the public interest under the Federal Power 
Act. We further maintain that a court will not and should 
not make the initial determination of whether such a conflict 
with the public interest existed. This is a matter which must 
first be determined by the appropriate administrative 
agency—in this case, the Federal Power Commission. In 
view of the action which Sierra has instituted in'the Federal 
District Court of the Northern District of California for the 
purpose of seeking restitution,‘ it is manifestly proper that 
the PG&E ask the Commission to make a determination as 
to whether any conditions exist to negate any right to resti- 
tution. 

[2781] 

Exhibit “A” attached hereto is a copy of our Notice of 
Motion to Stay, with points and authorities, and the Supple- 
mental Points and Authorities in Support of Motion to Stay 
filed by PG&E in said action. The exhibits referred to in said 
notice of motion are not attached since they are already on 
file with, or have been served upon, the Commission. Said 


3. Sierra’s Answer, p. 6. 
4. See Sierra’s Answer, Ex. ‘‘A’’, 
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Exhibit “A” contains a full discussion of the applicable prin- 
ciples of law and we respectfully refer the Commission 
thereto. 
IV 
Sierra’s struggle to explain or distinguish the Atlantic 
Coast Line case® demonstrates the difficulties of its position. 
Here again it prefers the dissenter’s point of view to the 
majority. In fact, Sierra relies upon the dissent as authority 
for instituting its action in the Federal District Court.° 
Sierra’s explanation amounts to saying that the result of 
the Atlantic case is due to a procedural quirk, a point of 
view which was not likely to have been entertained by Jus- 
tice Cardozo who wrote the majority opinion. The Atlantic 
case is best explained, not on Sierra’s theory, but in the 
words of the Supreme Court itself in United States v. Mor- 
gan’, which describes the Atlantic case in explict terms as 
follows: 
“The final result of the litigation was that the railroads 
[2782] 
were permitted to collect and retain the // higher rates 
for a period during which there was no lawful order of 
the Commission superseding the state commission 
rates. There, as here the administrative agency could 
prescribe rates only for the future, and the higher rates 
exacted between the date of the first order and the 
second were without the sanction of a valid order. But 
there, as here, the first administrative order was not a 
nullity. . . Though voidable, it could not be ignored 
without incurring the penalties for disobedience inflic- 
ted by the applicable provisions of the statute. The 


. 295 US. 301. 
See Sierra’s Answer, p. 10, footnote. 
307 U.S. 174 (1939). 
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rates did not lose their unjust and unreasonable quality 
in the one case, or cease to be unjustly discriminatory 
in the other, merely because the administrative orders 
in each were voidable for procedural defects or because 
a second order could operate only for the future. In 
each case the administrative agency was not without 
power to inquire whether injustice had been done by the 
earlier rate, and the court, called on to ascertain, ac- 
cording to equitable principles, the rights of the parties 
with respect to payments made under the voidable 
order, could take into account the subsequent deter- 
mination of the administrative agency as the basis of 
its action.”$ 


When it is recalled that United States v. Morgan was 
decided on the express assumption that the Secretary of 
the Interior could not promulgate a rate order as of the 
date of the Secretary’s original order and could not make 
an order for the payment of money,’ the parallel with the 
present situation before the Commission is complete. In 
neither case can the administrative agency directly put 
into effect its determination. In both cases there is a court 
proceeding in which equity can be done—there by disposi- 
tion of impounded money, here by denying or granting 
restitution. 

Nor can the Morgan case be distinguished, as Sierra 
attempts to do, on the ground that the money there was 
impounded. It was merely Sierra’s failure to obtain a stay 
that resulted in the money being collected by PG&E rather 

[2783] 
than being impounded during // the course of litigation. 
Certainly this failure does not improve Sierra’s position. 


8. 307 US. pp. 195, 196. 
9. 307 U.S. 174 at 191, 192. 
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In any event, the Supreme Court has already stated that 
the impounding in Morgan was immaterial to the decision 
reached.™ 
In its endeavor to find some means of distinguishing the 
present situation from the Atlantic case, Sierra argues that 
that case does not establish any general principle. As a 
matter of fact, the rule in the Atlantic case is based on 
sound principles of general application. This is brought 
out by the broad language of Justice Stone in the Morgan 
case above cited, when he says: 
«<* * * in construing a statute setting up an adminis- 
trative agency and providing for judicial review of 
its action, court and agency are not to be regarded as 
wholly independent and unrelated instrumentalities 
of justice, each acting in the performance of its pre- 
scribed statutory duty without regard to the appro- 
priate function of the other in securing the plainly 
indicated objects of the statute. Court and agency are 
the means adopted to attain the prescribed end, and 
so far as their duties are defined by the words of the 
statute, those words should be construed so as to attain 
that end through coordinated action. Neither body 
should repeat in this day the mistake made by the 
courts of law when equity was struggling for recogni- 
tion as an ameliorating system of justice; neither can 
rightly be regarded by the other as an alien intruder, 
to be tolerated if must be, but never to be encouraged 
or aided by the other in the attainment of the common 
aim’”?° 


[2784] 


The “plainly indicated object” of the portion of the Fed- 
eral Power Act with which we are here concerned is the 


9*. See Addison v. Holly Hill Co., 322 U.S. 607, 621. 
10. 307 US. 174, at 191. 
373 





2784 


maintenance of just and reasonable rates, i.e., rates con- 
sistent with the public interest. Thus in the present case it 
should be the function of the Commission to determine 
whether the old rate was contrary to the public interest 
and it should then be the function of the court to determine 
whether there is any right to restitution. Sierra has no 
better claim to obtain power at a rate so low as to be 
adverse to the public interest than PG&E would have to a 
rate so high as to be adverse to the public interest. 

The equitable approach which the Supreme Court has 
enjoined upon the courts in determining whether restitu- 
tion is appropriate seeks to serve the public interest as 
far as possible despite the delays inherent in. the judicial 
process. Thus in the Morgan. case, the consumers were given 
the benefit of a lower rate order which was originally in- 
valid but was subsequently found to be factually justified. 
The other side of the picture is found in the Atlantic case 
where the utility was given the benefit of a higher rate 
order originally invalid, but subsequently found to be fac- 
tually justified. To put the matter in another way, the 
Supreme Court has refused to compound the hardships of 
the time lag in the regulatory process by adding to it a 
“Judicial lag”. 

The equitableness of the results achieved by the Atlantic 
and Morgan cases can not be disputed. It is immaterial 
that the Sierra rate was embodied in a contract. PG&E 

[2785] 
does not seek to // repudiate that contract; it seeks to show 
that the rate has become contrary to the public interest 
and the statutory requirement of the Federal Power Act 
that all rates charged by public utilities shall be just and 
reasonable. 
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We turn next to the issues which we have requested the 
' Commission to consider upon a reopening of the proceed- 
_ ing. Sierra has, by offering four exhibits, attempted itself 
- to reopen the proceeding and argues that on the basis of 
_ this evidence the Commission should, in effect, summarily 
dismiss the case. There is no merit in Sierra’s contentions. 

We will show in the reopened proceeding that the actual 
out-of-pocket dollar costs which PG&E could save by giving 
up or abandoning all service to Sierra would exceed by 
about $800,000 per year the revenue which PG&E would 
receive from Sierra under the 1948 contract rate. That 
such an out-of-pocket loss is financial impairment adverse 
' to the public interest has already been conceded by Sierra. 
At page 63 of its brief to this Commission upon submis- 
sion of the original case, Sierra states its second point as 
follows: 

“Tt is in the public interest that the present contract 
be maintained in full force and effect, at least as long 
as Pacific earns more under the contract rate than it 
would save if Sierra’s business were lost or aban- 
doned.” 

[2786] 
On page 64 of the same brief, Sierra states: 

“The only harm such a contract could do from the 
standpoint of the public interest would arise either if 
the burden of low rates were borne by other consumers 
of the utility, or if the rates were so low that it would 
be more profitable to the utility to abandon the busi- 
ness and lose its investment than to continue render- 
ing the service at those rates.” 


PG&E estimates that the actual dollar saving which 
would result from eliminating the Sierra service would 
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amount to about $2,700,000 per year, whereas the revenue 
from Sierra under the contract rate would be only about 
$1,900,000, based on 1955 loads. The difference between 
these two figures, or $800,000 must be obtained from Sierra 
or from other customers if PG&E is to continue to fulfill 
all its service obligations. 

The foregoing figures do not include the outlay of over 
$1,000,000 which PG&E is currently making in order to 
increase transmission capacity from Drum to Summit to 
serve Sierra as contemplated in the service contract. This 
additional investment would be completely unwarranted 
and contrary to the public interest if it were to result sim- 
ply in increasing an out-of-pocket loss already high. 

The effect on the public interest of an annual out-of- 
pocket loss of $800,000 is not eliminated simply because 
percentagewise the amount is small in relation to overall 
earnings of the Company from all of its activities including 

[2787] 
service to more than // 1,700,000 electric customers and 
more than 1,400,000 gas customers. This Commission can 
consider only the case which is actually before it, and must 
be guided by the public interest as it appears in that case. 
If the public interest in having the utility secure adequate 
revenues to cover the out-of-pocket costs necessarily in- 
curred in rendering and maintaining service can be ignored 
in this case, then it must be ignored in every case which 
involves only a small part of the utility’s business and the 
utility would have to be on the verge of bankruptcy and in 
an irretrievable position before the Commission could act. 
It must be clear that the Commission has jurisdiction not 
only over the “last straw” but over each straw which may 
contribute materially to such a result. Any other conclu- 
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Sion would leave the Commission impotent to perform its 
primary function of protecting the public interest. 

That an out-of-pocket loss of $800,000 a year must ines- 
capably be a burden upon other customers should be appar- 
ent. The dollars to cover these losses must be obtained 
from the only source which the utility has of obtaining 
dollars and this is from its customers. If Sierra does not 
pay these dollars some other customer’s dollars must be 
used for that purpose, or service will necessarily be im- 
paired. Any attempt to take those dollars away from the 
return which the utility must earn in order to attract the 
new capital necessary to fulfill its obligations to serve the 
expanding population and economy of California can not 

[2788] 
achieve its // purpose, for a lower return will result in 
added costs of obtaining new money and hence must ulti- 
mately be reflected in the costs to be borne by all consumers. 


VI 


Sierra has nothing to say on the subject of discrimination 
that will bear intelligent examination. The Commission 
| held in its original opinion that the proposed rate was not 
discriminatory. It would seem to follow as a matter of 
course that a rate which is more than one-fifth lower would 
constitute discrimination in favor of the customer who 
- obtained that rate. Sierra’s contention that the Commission 
| has decided to the contrary is entirely unsupported, despite 
its quotation of statements of one of the dissenting Com- 
missioners and statements of Staff Counsel. 

In its supplemental answer Sierra makes a further at- 
tempt to deal with this problem by making comparisons 
| with certain PG&E rates charged some municipal customers 
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for resale service. The record already shows that the higher 
rate proposed for Sierra is fully justified by cost differen- 
tials. The costs to serve the municipal customers are less 
than the cost to serve Sierra with the result that the rate 
of return to PG&E from service to these other customers 
has been consistently and materially higher than the rates 
of return from service to Sierra." Further than this, how- 
[2789] 

ever, // Sierra’s own exhibit shows that the municipal 
customers to which it refers will be paying for power at 
substantially the higher rate proposed for Sierra before 
the end of 1958. 

Sierra would have the Commission believe that PG&E is 
being inconsistent in proposing the Schedule R rate for 
Sierra because the seven-year contracts with the munici- 
palities provide somewhat lower rates than Schedule R for 
the first three years of the contract term and PG&E has 
stated that performance of these contracts “will not con- 
stitute a burden upon Pacific’s other consumers.” There are 
three facts conveniently ignored by Sierra which provide 
a complete answer to this contention. In the first place, as 
already noted, the cost of service to these customers is less 
than costs to serve Sierra. In the second place, the contracts 
in question expressly permit and provide for changes in the 
rate so that if any general increase in PG&E’s resale rate 
is authorized, the contract rates will be changed accord- 
ingly. Thus, these customers will bear their due portion of 
any increase found to be reasonable by the California Pub- 
lie Utilities Commission. 

In the third place, it will be noted that although the rates 


11. See Exhibit 38, comparing rates of return from PG&E resale 
customers over the years 1948-1952. 
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to these municipal customers are stepped up to the Sched- 
ule R rate over a period of three years, the average rate for 
the term of the contract will be more than one-fifth higher 
than the contract rate’? which Sierra claims to be reasonable 
[2790] 

and nondiscriminatory. // Sierra’s argument attempts to 
segregate the rates during the step-up period from the rate 
over the life of the contract. This is clearly improper. 
PG&E’s statement that the municipal contracts are not ex- 
pected to burden other customers relates to the perform- 
ance of the contracts as a whole and takes into account 
the rate changing provisions incorporated therein. 


Conclusion 


Unless the Commission reopens this proceeding, it will 
not have decided whether the 1948 contract-specified rate 
was and is adverse to the public interest. 

Because Sierra has initiated court proceedings to enforce 
an alleged right to restitution it is particularly incumbent 
upon the Commission as the body with primary jurisdic- 
tion, to make the determinations of fact and law which lie 
within its special competence so that the court may have 
the necessary basis for decision upon restitution. 

Sierra’s attempt to argue that PG&E can not show that 
the contract-specified rate was and is against the public in- 
terest can not stand up in the face of a showing of annual 
loss of $800,000. That such a loss is contrary to the public 
interest has been conceded by Sierra from the outset of 
this case. 

For all of the reasons hereinbefore set forth we urge the 


12. The municipalities were served at a rate substantially equiv- 
alent to Sierra’s 1948 contract rate prior to execution of the new 
seven year contract. 
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Commission to grant the motion for reopening and further 
hearing. 


Dated this 5th day of September 1956. 
Respectfully submitted, 


F. T. Searls 
John C. Morrissey 
Robert E. May 
Attorneys for 
Pacific Gas and Electric Company 


* * e s 





[2792] 
EXHIBIT A 
In the United States District Court for the Northern District 
of California, Southern Division 


Srerra Paciric Power Company, 
Plaintiff, 
1: — + 
VS. Civil No. 
35591 
Paciric Gas anp ELEctric CoMPANy, 
Defendant. 


NOTICE OF MOTION TO STAY 
Pease Take Notice that on the 20th day of August, 1956, 
at 9:30 a.m., or as soon thereafter as counsel can be heard, 
at the United States Courthouse, Room 258, Post Office 
Building, Seventh and Mission Streets, San Francisco, Cali- 
fornia, defendant will move the above entitled Court to stay 
further proceedings in the above entitled matter and grant 


defendant the following additional time within which to 
make any pleading, motion, or other response to the com- 
plaint: Thirty (30) days after the Federal Power Commis- 
sion makes its final determination with respect to the 
questions raised in defendant’s motion “for reopening 
[2793] 
and further hearing” now pending before said Commission, 
a true copy of which motion is annexed hereto as Exhibit A. 
Said motion to stay will be based upon the papers on file 
herein, and the Exhibits and Points and Authorities filed 
herewith. 
Dated: August 2, 1956. 
F. T. Searys 
FREDERICK W. MIELKE, JR. 
Matcotm A. MacKiLiop 
Attorneys for Defendant 
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Points and Authorities 
I 


Where a Restitution Action Turns Upon an Issue Yet to Be 
Decided by an Administrative Agency, the Action Can- 
not Be Entertained. 


Although the complaint is in three counts, it is apparent 
from the facts alleged that the first two counts are simply 
variations of the restitution cause of action attempted to be 
alleged in Count III. A suit to recover money paid under 
compulsion of an invalidated legal proceeding is an action 
for restitution governed by equitable principles. It cannot 
be converted by allegations of the pleader’s own legal con- 
clusions into an action for breach of contract, fraud, negli- 
gence, conversion, or any other cause of action. 


[2794] 

Atlantic Coast Line R. Co. v. Florida, 295 U. 8. 301, 
310 (1935). (“The question no longer is whether the 
law would put him in possession of the money if the 
transaction were a new one.”) 

Wilson Cypress Co. v. Atlantic Coast Line R. Co., 
109 F.2d 623, 627 (Sth Cir. 1940), cert. denied 310 
U. S. 653. (“Though legal in form the grounds of 
plaintiffs’ actions here are identical with those in 
the restitution proceedings.”) 

City of Texarkana v. Louisiana Gas Co., 118 F.2d 
289, 291 (5th Cir. 1940), cert. granted 314 U. S. 
591, vacated on stipulation 315 U. S. 780. (“The 
rates collected were collected under a bona fide 
claim of right and were not extortions.”) 

Covert v. Nashville etc. Ry., 208 S. W. 2d 1008, 1012 
(Tenn. 1948). (“No malfides, fraud, unconscionable 
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or inequitable conduct can be charged to the rail- 
way company [for collecting rates in accordance 
with the invalid I.C.C. order].”) 

Redwood Hotel v. Korbien, 80 Atl. 2d 28, 29-30 (Md. 
1951). (“{LJiability . .. is not founded upon any 
supposed wrong on the part of the appellee in 
enforcing the judgment pending appeal, but on the 
ground that in equity and good conscience he ought 
to restore... .”) 


As a suit for restitution, which is all the present action 
ean be, the complaint does not state a cause of action. For 
| when the right to restitution depends upon some adminis- 
trative determination, an action for restitution does not lie 
_ until the administrative determination is made. 
Morgan v. United States, 304 U. 8. 1, 26 (1938). 
United States v. Morgan, 307 U. S. 183 (1939). 
United States v. Morgan, 313 U. 8. 409 (1941). 
[2795] 
Atlantic Coast Line R. Co. v. Florida, supra, 295 U.S. 
301 (1941). 
Montana-Dakota Utilities Co. v. Northwestern Pub- 
lic Service Co., 341 U. S. 246 (1951). 
General American Tank Car Corp. v. El Dorado Ter- 
minal Co., 308 U. S. 422 (1940). 
Federal Power Commission v. Interstate Natural Gas 
Co., 336 U. S. 577 (1949). 
Atlantic Coast Line R. Co. v. Baltwtmore & Ohio R. 
Co., 16 F. Supp. 647 (D. Md. 1936), appeal dis- 
missed 91 F.2d 1007. 
St. Louis-San Francisco Ry. Co. v. Lawrence, 30 F. 
2d 454 (N.D. Okla. 1927). 
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Indeed, when any court action must rely for its suecess upon 
a determination to be made in the first instance by an admin- 
istrative agency under principles of primary jurisdiction, 
the Court cannot grant relief before the administrative 
determination is made. 
St. Louis etc. Ry. Co. v. Brownsville etc. Dist., 304 
U. S. 295 (1938). 
General American Tank Car Corp. v. El Dorado Ter- 
minal Co., supra, 308 U. S. 422 (1940). 
Addison v. Holly Hill etc., 322 U. S. 607 (1944). 
Far East Conference v. United States, 342 U.S. 570 
(1952). 
Texas etc. Co. v. Abilene Oil Co., 204 U. S. 426 (1907). 
| Interstate Nat. Gas Co. v. Southern Calif. Gas Co., 
209 F.2d 380 (9th Cir. 1953). 


For in such cases the Court can grant relief only im accord- 
ance with the administrative determination. 
| Atlantic Coast Line R. Co. v. Florida, supra, 295 U.S. 
301 (1935). 
[2796] 
- United States v. Morgan, supra, 307 U.S. 183 (1939). 
Southern Ry. Co. v. Tift, 206 U.S. 428 (1907). 
| Interstate Nat. Gas Co. v. Southern Calif. Gas Co., 
supra, 209 F.2d 380 (9th Cir. 1953). 
| Wilson Cypress Co. v. Atlantic Coast Line R. Co., 
supra, 109 F.2d 623 (5th Cir. 1940). 


The complaint here presents such a case. The case cannot 
be decided, either for or against the plaintiff, until the 
Court has before it the determination of the Federal Power 
Commission, made in response to the remand of the United 
States Supreme Court in the main case,* on the question 


*See Exhibit B to the complaint. 
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whether the contract rate for the Sierra service was so 
| low as to be against the public interest. If it was against 
| the public interest, Sierra will not be allowed to enforce it— 
by a restitution suit or otherwise. 
Atlantic Coast Line R. Co. v. Florida, supra, 295 U.S. 
301 (1935). 
United States v. Morgan, supra, 307 U.S. 183 (1939). 
United States v. Morgan, supra, 313 U.S. 409 (1941). 
Addison v. Holly Hill etc., supra, 322 U.S. 607 (1944). 
General American Tank Car Corp v. El Dorado Ter- 
minal Co., supra, 308 U.S. 422 (1940). 
Morton Salt Co. v. Suppiger Co., 314 U.S. 488 (1942). 


| On the other hand, of course, if the rate was not against 
the public interest, restitution will be allowed. 
[2797] 

Federal Power Commission v. Interstate Natural Gas 
Co., supra, 336 U.S. 577 (1949). 

United Gas Pipe Line Co. v. Federal Commission, 220 
F.2d 706 (5th Cir. 1955), cert. denied 350 U.S. 821. 

State Corp. Com’n. of Kansas v. Federal Power Com- 
mission, 215 F.2d 176 (Sth Cir. 1954). 

Bell v. United States, 49 F. Supp. 505 (E.D. La. 
1943). 


In a word, the suit here is premature. Until the Federal 
| Power Commission acts in response to the mandate of the 
Supreme Court, it will not be known whether a cause of 
| action for restitution exists. The answer to the complaint, 
or any other response on the part of the defendant, nec- 
- essarily depends upon the outcome of the pending motion 

for further proceedings before the Commission. 
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We turn to a consideration of the particular facts of 
this case and the proceedings already had before the United 
States Supreme Court. 


[2798] 
I 


The Facts Here, and the Rulings of the Supreme Court in 
the Main Proceeding, Show This to Be an Action Which 
Cannot Presently Be Maintained. 


(a) The Nature of the Present Case. 


As shown by the complaint, the present dispute is an out- 
growth of a Federal Power Commission rate proceeding in 
which the F.P.C. ordered an increase in the rate for electric 
service rendered Sierra by Pacific under a certain service 
contract. Sierra paid the higher rate, but sought a review 
of the Commission’s order in the Court of Appeals. The 
Court set aside the rate order and ordered the Commission 
to terminate the rate proceeding (Sierra Pacific Power Co. 
v. F.P.C., 223 F.2d 605 (D.C. Cir. 1955), as modified 

*). On certiorari, the United States Supreme 
Court affirmed the order setting aside the rate order (F'.P.C. 
v. Sierra Pacific Power Co.., ........ ReSocaa , 100 L.Ed. (Ad- 
vance) 300, see also Exhibit B to complaint herein). 

Unlike the Court of Appeals judgment, however, the Su- 
preme Court judgment did not order that the rate proceed- 
ing be terminated. Nor did it order that restitution be made 
by Pacific of any portion of the amounts collected from 


*The modified decision (changing the form of remand) appar- 
ently has not yet been reported in the Federal Reporter. A copy 
of the order making the modification may be found, however, in our 
Petition for Certiorari, a copy of which is attached hereto as Ex- 
hibit E (Ex. E, Appendix p. 9). Also, a full report of the opinion 
as modified may be found in the Public Utilities Reports at 8 PUR 


3rd 279. 
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Sierra pursuant to the invalidated Commission order. 
[2799 ] 
The Court recognized that it would be inappropriate to 
' consider the question of restitution until the Commission 
| exercised its primary jurisdiction and determined in further 
proceedings whether the rate specified in the contract be- 
' tween Sierra and Pacific was so low as to be “unlawful” 
_ under the Federal Power Act—i.e. whether it was a rate 
so low as to be adverse to the public interest as determined 
_ by the standards set forth in the Act.* The judgment reads 
as follows: 
“Whether ... the contract rate is so low as to have 
an adverse effect on the public interest is of course 
a question to be determined in the first instance by the 
Commission. We shall therefore affirm the order of 
the Court of Appeals, with instructions to remand the 
case to the Federal Power Commission for such further 
proceedings, not inconsistent with this opinion, as the 
Commission may deem desirable.” (Emphasis ours.) 
F.P.C. v. Sierra Pacific Power Co., supra, 


, 100 L.Ed. (Advance) 300, 305. 


Sierra objected to this kind of remand. On motion to the 
| Supreme Court before the judgment went down, Sierra 
| asked that the remanding order be revised to state that, 
“Any amounts paid by Sierra in excess of the contract 
‘yates . . . were unlawfully collected, and P.G.&E. is 
[2800] 


*The Act specifies the kind of rates which are considered to be 
- *“ynlawful’’. Among these are rates which are not ‘‘just and reason- 
_ able’’ or which give ‘‘undue preference or advantage’’ to one 
customer over another, or which show an ‘‘unreasonable difference”’ 
from the rates charged for other ‘‘localities’’ or other ‘‘classes of 
| service’’. See §§ 205(a), 205(b), Federal Power Act (49 Stat. 847, 
851; 16 U.S.C.A. §§ 824d et seq.). 
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obligated to make restitution of the excess payments. 
The Supreme Court denied the motion. Its order of denial 
reads as follows: 

“The respondent’s motion to amend the opinion in 
this case is denied without prejudice to the future 
determination of any issues that may arise as to the 
right of Sierra to restitution of the excess payments 
made pursuant to the Commission’s invalid order. The 
Chief Justice, Mr. Justice Black, and Mr. Justice Doug- 
las would grant the motion.” 

F.P.C. v. Sierra Pacific Power Co., supra, 


, 100 L.Ed. (Advance) 690. 


In'so acting, the Supreme Court adhered to three leading 
precedents cited in our arguments to the Court, Atlantic 
Coast Line v. Florida, supra, 295 U.S. 301 (1935), Morgan 
v. United States, supra, 304 U.S. 1, 26 (1938), and United 
States v. Morgan, supra, 307 U.S. 183 (1939). The three 
eases are landmark decisions in the law of restitution as 
applied to the setting aside of an administrative rate order, 
and they are particularly applicable here. A review of them 
is in order. 


(b) The Atlantic Case. 

In Atlantic, a railroad company had for many years main- 
tained particular rates (the “Cummer scale”) for certain 
intrastate Florida shippers. The rates were adopted pur- 
suant to an agreement with the shippers and were duly 

[2801] 
approved by the Florida Railroad Commission. On com- 
plaint of an adjoining state, Georgia, the Interstate Com- 
merce Commission enjoined the maintenance of the Cummer 


*Motion to amend opinion, p. 7. A copy of the motion is appended 
hereto as Exhibit B. 
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'seale on the ground “that the rates were so low as to result 
in unjust discrimination against interstate commerce”. The 
LC.C. then established new and higher rates, which the 
shippers thereupon began to pay. The rate order was ap- 
pealed, finally reaching the Supreme Court, where it was 
set aside as not properly supported by findings. Thereafter, 
‘the I.C.C. reopened the rate proceeding. After receiving 
‘new evidence and making a new set of findings, thus curing 
the defects in the prior rate order, it prescribed the same 
+ i yates that it had put into effect before. 

In the meantime, before the second I.C.C. proceeding 
‘was completed, the shippers “with a view to giving effect 
more completely to the mandate of reversal” (295 U.S. at 
p. 307) tried to do exactly what Sierra is trying to do here. 
They brought an independent action in the District Court 
seeking to obtain restitution of the difference between the 
Cummer scale and the higher rates they had been required 
‘to pay pursuant to the invalidated rate order. The District 
Court, acting without regard to the second Commission 
proceeding, endeavored to determine for itself whether the 
Cummer scale was so low as to be unlawful and therefore 
a bar to full restitution. It decided that the Cummer seale 
was indeed so low as to be unlawful, and that therefore, in 
accordance with usual equitable principles, it should not 
‘be used as the basis on which to grant restitution. Exer- 
[2802] 
cising what it assumed // to be its own jurisdiction in 

deciding how much restitution in good conscience should 
be granted, it decided that the lawful level of rates for the 
past period would have been one somewhere between the 
- Cummer scale and the higher level fixed by the I.C.C. in 
the first proceeding. It then fixed what it considered would 
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have been a “lawful” scale of rates for the past period, 
and ordered restitution in accordance with it. 

The Supreme Court reversed. It held that the questions 
as to the correct rates for the past period, on which the 
granting of restitution in the court action depended, lay 
within the particular competence of the Commission to 
decide. Since by the time the District Court acted the I.C.C. 
had already “cured the defects in the form of its earlier 
decision” (295 U.S. at p. 311), it was clear that the Com- 
mission had effectively determined that the rates being col- 
lected pursuant to the first I-C.C. order were the lawful 
ones for the period in question. Accordingly, the Supreme 
Court held that no restitution at all should have been 
granted. 

The parallel to our case is of course obvious. Should 
the Federal Power Commission in further proceedings “cure 
the defects in the form of its earlier decision” and make 
correct findings to support its prior decision, then, under 
the authority of Atlantic, no restitution will be allowable. 

Sierra, however, rather than await this possible outcome, 
has sued at once for restitution. Sierra’s effort in this 
respect brings us directly to the authority of the Morgan 
cases. 


[2803] 


(ce) The First Morgan Case. 


The ruling in the first Morgan case (Morgan v. United 
States, supra, 304 U.S. 1, 26 (1938) ), was almost identical 
with the ruling on Sierra’s motion®* in our ease here. There, 
too, the Supreme Court was asked to rule on the question 
of restitution before any further administrative proceed- 
ings were commenced. The Supreme Court in Morgan had 
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‘invalidated a rate order made by the Secretary of Agri- 
culture fixing new rates for marketing agencies under the 

| Packers & Stockyards Act. During the pendency of the 
appeal, the difference between the old and the new rates 
had been collected and deposited in court. In a move parallel 
to that taken by Sierra on its recent motion to the Supreme 
Court, a petition for rehearing was filed with the Supreme 

Court asking that the Court decide at that tume the disposi- 

tion that should be made of the impounded funds. The 

' Supreme Court rejected the petition, holding in sum that 
the question as to the proper disposition of the funds was 

' premature, inasmuch as it was not yet known “What further 
proceedings the Secretary may see fit to take in the light 
of our decision” (304 US. at p. 26). 


(d) The Second Morgan Case. 


The second Morgan case, a sequel to the one just reviewed, 
' ig perhaps the leading application of the doctrine laid down 
| in Atlantic. It is, moreover, a complete answer to Sierra’s 
apparent notion that it can escape the force of Atlantic if 

| [2804] 
it persuades this Court to act before the // Commission 
- does. After the opinion in the first Morgan case became 
final, the Secretary of Agriculture reopened the rate pro- 
ceedings. Some of the parties, without waiting for any 
conclusions to be reached by the Secretary in the new pro- 
ceedings, moved the District Court to order that the im- 
pounded funds be distributed in accordance with the old 
rates. The District Court granted the motion. It reasoned 
that, since the Seeretary in the new proceedings could pre- 
scribe rates only prospectively, the old rates necessarily 


—_—_——— 


*Motion to amend opinion, Exhibit B attached. 
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were enforceable up to the time the Secretary fixed new 
rates. To distribute the funds in accordance with a future 
determination by the Secretary as to the fair rates for a 
past period, the Court reasoned, would be to allow the 
Secretary to engage in retroactive rate-making—something 
expressly prohibited by the Packers & Stockyards Act. 

The Supreme Court reversed. Relying on Aflantic, it 
held that the District Court should have awaited the out- 
come of the new administrative proceedings by the Secre- 
tary and should then have made distribution of the funds 
in accordance with the determination of the Secretary prop- 
erly made in the administrative proceedings. We quote: 

“A proceeding is now pending before the Secretary 
in which, as we have seen, he is free to determine the 
reasonableness of the [past] rates. His determination 

. . will afford the appropriate basis for action in the 
district court in making distribution of the fund in 
its custody. Atlantic Coast Line Co. v. Florida, supra, 
312-313, 317.” 

United States v. Morgan, supra, 307 U.S. at p. 198. 

[2805] 

The Court observed further that using retrospective find- 
ings of an administrative tribunal in such a way as to pro- 
vide the basis for deciding the restitution question was not 
retroactive rate-making, as contended, but was simply the 
orderly process by which court and administrative agency 
should work together. Although under the Act the admin- 
istrative agency could not make rates retroactively, it did 
not mean that a court should not make use of the agency’s 
special competence in deciding issues on which the right 
to restitution depended—i.e. whether enforcement of the 
past rates would be in accordance with the public policy 
set forth in the regulatory act. 
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(In a third and final Morgan case, the Supreme Court 
affirmed the subsequent action of the District Court in dis- 
tributing the impounded funds in accordance with the find- 
ings of the Secretary in the new proceedings. See United 
States v. Morgan, supra, 313 U.S. 409 (1941).) 


(e) The Decision of the Supreme Court in the Main Pro- 
ceeding Here. . 


In our own case, there can be little doubt that the Supreme 
Court had the Atlantic and Morgan cases in mind when it 
remanded the case for “further proceedings” before the 
Commission and rejected Sierra’s motion for restitution. 
The form of the remand allowing “further proceedings” 
was directly responsive to the third question presented to 
the Court on our Petition for Certiorari, where we relied 
upon Atlantic for a reversal of the ruling of the Court of 

[2806] 

Appeals as to the form of remand (Pet. // for Cert. pp. 2, 
20-23).* Later, in opposition to Sierra’s motion for restitu- 
tion, we cited as the governing authorities not only Atlantic 
but also the Morgan eases as being especially applicable 
(Br. in Opp. pp. 3, 5).** As can be seen, the question as to 
the proper form of remand was squarely presented to the 
Court and plainly decided. 

The deliberateness of the Court’s decision as to the proper 
form of remand is further shown by the form of remand 


*A copy of our Petition for Certiorari is appended as Exhibit E. 
As we noted earlier (p. 7 above), the remand in the Court of 
Appeals decision, as modified, did not allow ‘‘further proceedings’’ 
but ordered the rate proceeding to be terminated. 


**A copy of our Brief in Opposition to Sierra’s motion is ap- 
pended as Exhibit C. A copy of Sierra’s reply thereto is appended 
as Exhibit D. 
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used by the Court in the companion case decided the same 
day as ours, United States Gas Pipe Line Co. v. Mobile 
Gas Service Corp.., Soe , 100 L.Ed (Advance) 291. 
Mobile involved virtually the same basic issues as our case, 
and the decision in our case was made to rest upon the deci- 
sion reached in Mobile. The two cases, however, came to 
the Court in different factual settings. Accordingly, the 
form of judgment rendered in each was different. Whereas 
in our case no restitution was ordered but the case remanded 
for “further proceedings”, the Court in Mobile directly 
ordered restitution. The last sentence of the Mobile opinion 
reads as follows: 

“Any amounts paid by Mobile in excess of the contract 

rates on the basis of the erroneous order of the 

Commission were therefore unlawfully collected, and 

[2807] 

United is obligated to make // restitution of the excess 

payments. Cf. Baltimore & Ohio R. Co. v. U.S., 279 

WESASE 

_ United States Gas Pipe Line Co. v. Mobile Gas Serv- 


ice Corp., supra, US. ......, 100 L.Ed (Advance) 
291, 300. 


It was the kind of judgment in Mobile which Sierra on its 
motion asked the Court to impose. In fact, Sierra stressed 
the point that it was seeking the same form of judgment as 
was rendered in Mobile (see Sierra’s motion, pp. 6, 7, 11, 
Exhibit B hereto). It is clear, therefore, that the Court 
intended that a different procedure should be followed in 
the two cases with respect to the question of restitution. 

Having failed to persuade the Supreme Court to allow 
the restitution question to be decided in advance of “further 
proceedings” by the Commission, Sierra has now turned its 
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efforts toward an attempt to persuade this District Court 
to do so—and in a proceeding exactly like that condemned 
by the Supreme Court in Atlantic and very similar to that 
condemned in the second Morgan case. The attempt, we 
submit, must fail—not only because of applicable prece- 
dents, but also because the “law of the case” has been plainly 
laid down by the Supreme Court on Sierra’s own unsuccess- 
ful motion. Manifestly, the question of restitution cannot 
properly be decided until after the Federal Power Com- 
mission acts in response to the mandate of the Supreme 
Court. By the same token, Pacific should not be required 
to make any pleading, motion, or other response to the 
complaint until the Commission makes its final determina- 
tion on the questions raised by the pending motion for 
further proceedings before it. 





[28038] 
{Title of Court and Cause Omitted] 


SUPPLEMENTAL POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION TO STAY 


After the Points and Authorities were prepared in sup- 
port of our Motion to Stay herein, we were served with the 
attached Complaint of Sierra Pacific Power Company in a 
new proceeding (Docket E-6697) before the Federal Power 
Commission. This new proceeding before the Commission 
emphasizes the need for the stay. 

As will be noted, the new Commission proceeding is 
grounded upon the proposition that Pacific’s collection of 
the increased rate authorized by the Commission’s order of 
June 16, 1954, is unlawful because “the rate [authorized by 
the Commission] was and has been declared unlawful by the 
Supreme Court. ...” (attachment, p. 5). Although Sierra is 

[2809 | 
quite in error as to what the Supreme Court // declared*, 
the significant point is that the Commission now has before 
it a second proceeding in which the question of the lawful- 
ness of the very rate involved here is at issue. Principles of 
primary jurisdiction again dictate that the Court in the 


*The Court neither declared the contract rate lawful nor the 
increased rate unlawful, but very carefully avoided doing either. 
It declared that the question of lawfulness was ‘‘of course a question 
to be determined in the first instance by the Commission’’, and 
remanded the case to the Commission ‘‘for such further proceedings, 
not inconsistent with this opinion, as the Commission may deem 
desirable.”’ (F.P.C. v. Sierra Pacific Power Co eee , 100 
L.Ed. (Advance) 300, 305.) The intentional avoidance of any 
declaration as to the lawfulness of either the old or new rate is 
further shown by the Court’s refusal to declare that the increased 
amounts collected by Pacific under the new rates were ‘‘unlawfully 
collected’’, as Sierra had asked by its motion to amend the Supreme 
Court’s opinion (Exhibit B to Motion to Stay, p. 7). 
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present action stay its hand until the Commission’s deter- 
mination is made. The correct course is as directed by the 
Supreme Court in General American Tank Car Corp. v. El 
Dorado Terminal Co., 308 U. S. 422, 433 (1940) : 

“When it appeared in the course of the litigation that 
an administrative problem, committed to the Commis- 
sion, was involved, the court should have stayed its 
hand pending the Commission’s determination ... .” 


F. T. SEaRLs 

FREDERICK W. MIELKE, JR. 

Matcotm A. MacKiop 
Attorneys for Defendant 





[3064 ] 
Unrrep States oF AMERICA 


FEDERAL POWER COMMISSION 


In the Matter of 
Paciric Gas anp ExLectric CoMPAN 
Srerra Pacrric Power Company 


= ] Docket No. E-6482 
\ Docket No. E-6697 


ANSWER TO MOTION TO FILE CLOSING 
SUBMISSION 

Pacific Gas and Electric Company asks leave to file a 
“Closing Submission” in response to Sierra’s reply, on the 
alleged ground that “the moving party is customarily ex- 
pected to close the arguments by making a reply to any 
opposition”. It is respectfully submitted that nothing could 
be plainer than that under the Rules of Practice and Pro- 
cedure of the Commission the moving party has no right 
whatever to make a reply to any opposition. This practice 
is, of course, governed by § 1.12 of the Rules, which provides 
for the filing of written motions pursuant to the require- 
ments of §$1.15 to 1.17, inclusive, and gives any other 
party ten days to answer or object. Thus, under the Rules, 
it is the party objecting to a motion, and not the moving 
party, who is “customarily expected to close the argu- 

[3065] 

ments”. Having been granted one opportunity // to reply 
to Sierra’s answer to its motion, PG&E surely is not entitled 
to a second opportunity. If this motion were granted, it 
would seem that under the Commission’s Rules, Sierra 
would be entitled to file a further reply, and so ad infinitum. 

And no doubt this is PG&E’s purpose. For its proposed 
“Closing Submission”, like its principal Submission, is 
clearly intended, by collateral excursions into issues which 
are not before the Commission, to cause delay and conceal 
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PG&E’s inability to meet the only issue which was re- 
manded to the Commission: whether or not the contract 
rate is now against the public interest. On this issue PG&E’s 
proposed “Closing Submission” is as barren as its prede- 
| eessor. It still indulges in shrill lamentations as to the “pos- 
gible destruction of the Company’s eredit” (p. 23) if it 
should lose this litigation without even attempting to ex- 
plain its representation that it was not involved in any liti- 
gation except such as was “considered routine to the Com- 
pany’s operations”, on the basis of which it has just sold 
$36,000,000 worth of stock to the public (Sierra Answer, p. 
18a); it still asserts that the low contract rate will cast a 
burden on its other customers without coming to grips with 
the conclusive demonstration in our original answer that 
any “loss” resulting from this contract will be borne exclu- 
sively by its stockholders (Sierra Answer, pp. 14-17); and 
it still asserts that the low rate is unduly discriminatory 
with respect to its other customers without showing that 
[3066] 
those customers // will be affected by it in any way (Sierra 
Answer, pp. 14-17). 

It was in order to reply to these contentions that PG&E 
requested and obtained permission to file its original Sub- 
mission. Having demonstrated its inability to do so, it is 
obvious that the sole purpose of its present attempt to file 
a second “Submission” is to further obfuscate the true 
issues and to delay as long as possible the final determina- 
tion of this controversy, no doubt in the hope that by wear- 
ing Sierra down it may force it to compromise an issue 
which has already been decided in its favor by the Supreme 
Court of the United States. It is respectfully submitted that 
PG&E’s motion to file a further Submission is without merit 
and should be denied. 
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However, if the Commission should nevertheless deem it 
appropriate to grant PG&E’s motion, then Sierra respect- 
fully requests that it be permitted to add two footnotes, 
copies of which are attached hereto, to its Reply filed with 
the Commission on November 15, 1956. The subject matter 
of these footnotes was included in the original drafts of 
the Reply, but was omitted in the course of editing on the 
ground that, as this was assumed to be the final document 
to be submitted, the footnotes did not appear necessary. 
However, if PG&E’s proffered “Closing Submission” is 
accepted by the Commission, the subject matter of the 

[3067] 
footnotes does become // material, and it is respectfully 
submitted that in that event, they should be added in the 
interests of clarity, and in order to avoid any misunder- 
standing of Sierra’s position. 

It is therefore respectfully requested that PG&E’s mo- 
tion be denied, and that, if it be granted, the Commission 
instruct the Secretary to substitute new pages 21 and 55 as 
enclosed herewith, which include the proposed footnotes, 
for the pages bearing those numbers now in Sierra’s reply. 
Dated: December 7, 1956. 

Respectfully submitted, 
WINTHROP, STIMSON, PUTNAM 

& ROBERTS 
By William C. Chanler 
Attorneys for Sierra Pacific Power 

Company 
40 Wall Street 
New York 5, New York 


William C. Chanler 
J. Philip Bahn 
Of Counsel 
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Unrrep STaTEs oF AMERICA 


FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
William R. Connole and Arthur Kline. 


In the Matters of 
Docket No. E-6482 


Paciric Gas anD ELectric COMPANY Docket No. E-6697 
Srerra Pacrric Power Company 


Order Permitting Further Filings and 
Consolidating Proceedings 
(Issued September 7, 1956) 


There are presently pending before this Commission two 
related, but separately docketed, matters arising from the 
prior action of this Commission in approving an increase 
in the filed rates and charges of the Pacific Gas and Electric 
Company (PG&E), for wholesale electric power and energy 
service rendered to the Sierra Pacific Power Company (Si- 
erra), which was set aside upon judicial review.” 

In one, PG&E alternatively seeks: (A) a reopening of the 
prior rate proceeding before this Commission in Docket 
No. E-6482 to receive evidence, hear argument and make 
findings material to certain issues set out in its motion 


1That prior action by the Commission was reported by opinion 
and order issued June 17, 1954 In the Matter of Pacific Gas and 
Electric Company, Docket No. E-6482. It was set aside by opinion 
and order of the United States Court of Appeals For the District of 
Columbia Circuit entered February 24, 1955, Sierra Pacific Power 
Co. v. FPC, CADC No. 12480, reported 223 Fed 605. The action of 
the Court of Appeals was sustained by opinion of the United States 
Supreme Court dated February 27, 1956, FPC v. Sierra Pacific 
Power Co. Nos. 51 and 58, reported 350 U.S. 348. 
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therefor filed June 11, 1956; chiefly, whether, within the 
meaning of the decision of the Supreme Court noted herein 
(i) PG&E’s 1948 contractual rates and charges to Sierra 
were prior to, on and after June 17, 1954, so low as to have 
an adverse effect upon the public interest; (ii) PG&E’s 
increased rates and charges to Sierra previously approved 
by the aforesaid opinion and order of this Commission 
were in excess of a just and reasonable rate for service to 
Sierra on and after June 17, 1954; and (B) leave to file 
factual and legal support for the aforesaid request for 
reopening the Commission proceeding in Docket No. E-6482. 
PG&E’s request for leave to make a further filing in sup- 
port of its aforesaid motion was made through written 
communication of its counsel on July 26, 1956, following the 
filing by Sierra of two written responses on June 28, 1956 
and July 18, 1956, generally opposing PG&E’s motion for 
[2811] 

reopening the // Commission proceeding in Docket No. E- 
6482, and requesting that said motion be denied without 
further proceeding. On August 2, 1956, Sierra, also by 
written communication of its counsel, alternatively joined 
in PG&E’s additional request for leave to make a further 
filing on condition that it, (Sierra), be afforded an oppor- 
tunity for reply. 

The other matter presently pending before this Commis- 
sion involves a formal complaint of Sierra, filed on July 23, 
1956, Docket No. E-6697, against alleged unlawful action by 
PG&E in continuing to demand from Sierra the increased 
rates and charges previously approved by the aforemen- 
tioned June 17, 1954 opinion and order of the Commission. 
On August 28, 1956, PG&E filed a written response to 
Sierra’s complaint requesting alternatively that it be dis- 
missed or that such proceeding be consolidated with the 
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currently pending matter in Docket No. E-6482. 

Upon consideration of the foregoing, it is the view of 
this Commission that, (1) the orderly conduct of the afore- 
_ described matters currently pending before the Commission 
_in Docket Nos. E-6482 and E-6697, will best be served by 
the further submission at this time of any additional factual 
_ or legal showings which PG&E or Sierra may wish to pre- 
- sent in support of their respective positions, and (2) the 
' aforedescribed matters currently pending before the Com- 
' mission involve common issues of law and fact. Accordingly, 
it is necessary and appropriate to carry out the provisions 
of the Federal Power Act, that the requested leave for fur- 
| ther filings by PG&E and Sierra be granted as hereinafter 
| ordered and that the complaint proceeding currently dock- 
_ eted as No. E-6697 be consolidated for all purposes with 
No. E-6482 as hereinafter further ordered. 

The Commission orders: 

(A) PG&E be, and it hereby is, permitted within thirty 
| days from the issuance of this order, to file with the Com- 
- mission in accordance with the requirements of § 1.15-1.17 
' of the Commission’s Rules of Practice and Procedure, a 
| showing of any facts and a statement in writing of any fur- 
| ther argument it may wish to adduce in support of its 
' motion filed June 11, 1956, Docket No. E-6482 or its answer 
filed August 27, 1956, Docket No. E-6697; provided, how- 
| ever, if PG&E shall make any such filing, it shall show in 
what particulars, if any, the aforementioned 1948 contrac- 
| tual rates and charges were, prior to, on and after June 17, 
| 1954, or presently are so low, after giving proper effect to 
- any benefits accruing to PG&E through the retention of its 
Sierra business, as to adversely affect the public interest by 
impairing its financial ability to continue service as a public 
utility, by casting an excessive burden upon any other of 
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[2812] 

its electric utility customers, by being unduly discrimina- 
tory with respect to any other of its electric utility custom- 
ers, Or in any other way being adverse to the public interest 
within the meaning of the aforementioned opinion of the 
Supreme Court. Thereafter, Sierra be and it hereby is 
permitted, within a period of twenty additional days, to file 
with the Commission in accordance with the requirements 
of § 1.15-1.17 of the Commission’s Rules of Practice and Pro- 
cedure, any showing of facts or statement in writing of any 
further argument it may wish to adduce in response to any 
filing by PG&E pursuant to this order or in support of its 
answer or supplemental answer filed June 28, 1956 and 
July 18, 1956, Docket No. E-6482 or its complaint filed July 
23, 1956, Docket No. E-6697. 

(B) The proceeding currently docketed in No. E-6697 
be, and it hereby is consolidated for all purposes with the 


currently pending matter in Docket No. E-6482. 
By Tue Commission. 


/s/ Leon M. Fuquay 
Leon M. Fuquay, 
Secretary. 
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[2817] 
[Title of Commission and Cause omitted] 
SUPPLEMENTAL MOTION OF PACIFIC GAS AND 
ELECTRIC COMPANY FOR REOPENING AND 
FURTHER HEARING 
In its Motion for Reopening and Further Hearing already 
on file herein, Pacific Gas and Electric Company, herein- 
after called PG&E, asked that this proceeding be reopened 
to make certain findings relevant to the question whether 
the rate under Schedule F.P.C. No. 3 was so low as to have 
an “adverse effect on the public interest” under the decision 
in F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348. 
PG&E hereby makes this supplemental motion in accord- 
ance with the following: 


[2818] 
1. During the previous proceeding before the Commis- 


sion, Sierra took the position that the filing by PG&E on 
February 2, 1953, of its proposed new rate schedule under 
Section 205(d) of the Federal Power Act should be rejected 
because the contract between Sierra and PG&E precluded 
such a filing. Sierra argued that the rate specified in the 
contract was intended by the contracting parties to be a 
firm rate for the fifteen-year minimum life of the contract 
and that the only way such a firm contract rate could be 
changed was by a proceeding under Section 206(a). 

2. In answer to this argument, PG&E contended that 
the contract rate was not meant to be firm for fifteen years 
or longer but was meant to be subject to change upward 
or downward to reflect changes in PG&E’s costs of service. 
Much evidence was adduced by both sides on this issue. 

3. The Commission, however, considered it unnecessary 
to decide this issue and made no finding on it. It ruled that 
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any contract rate, even a fixed one such as Sierra contended 

this one was, could be superseded by a filing under Section 
[2819] 

205(d). The Commission then went to / / the merits of the 

case, found that the old rate had become unreasonably low, 

and issued its order allowing the increased rate. 

4. As a party “aggrieved” by the Commission’s order, 
Sierra sought a judicial review. On such review the Su- 
preme Court held that the Commission’s ruling that con- 
tracts could be superseded by filings made under Section 
205(d) was erroneous and that the Commission’s finding 
of unreasonableness of the old rate was erroneous because 
not based on appropriate standards for a firm contract 
rate. Although the Court had to assume for purposes of its 
opinion that the contract was for a firm rate, the Court did 
not decide that such was the nature of the rate. The Court 
merely disposed of the ruling that it made no difference 
whether or not the contract was for a firm rate ( by saying 
in effect that it did make a difference in the standard to be 
applied for changing the rate) and sent the matter back 
to the Commission. It left undetermined the same question 
the Commission had left undetermined—the true nature of 
the contract rate. 

5. Since Sierra was the party appealing from the Com- 
mission’s order and since the Commission had made no 
[2820] 
findings on PG&E’s contention before the Commission, 
PG&E had no basis for insisting upon a court determina- 
tion of its contention. Thus, PG&E’s contention before the 
Commission (set forth in paragraph 2 above) has vet to 

be decided. 

6. The Supreme Court has set aside the Commission’s 
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order and the case has been remanded “for such further 
proceedings, not inconsistent with this opinion, as the Com- 
mission may deem desirable.” Under this remanding order 
the Commission may now decide the issues raised by 
PG&E’s contention as to the nature of the contract rate. 

7. In addition to the evidence already before the Com- 
mission? upon which PG&E will rely to support its conten- 
tion that the contract rate was never intended by the parties 
to beia firm rate, PG&E deems it important to this Commis- 
sion’s complete understanding of this issue that additional 
evidence be presented in support of that contention, includ- 
ing the testimony of N. R. Sutherland, President of PG&E, 

[2821] 

who personally conducted the concluding // negotiations 
for the contract. This additional evidence will show that, 
as a consideration for the execution of the contract in the 
particular form it was executed, Sierra expressly repre- 
sented to PG&E that it fully understood that the rate speci- 
fied in the contract was subject to change upward or down- 
ward in accordance with changes in PG&E’s standard resale 
tariff which was adopted as the contract rate, and that, in 
reliance upon said representation of Sierra, PG&E executed 
the contract in a form which did not state the basis on which 
the rate specified in the contract could be changed. 

WHEREFORE, PG&E prays, in addition to the prayer 
of its original Motion for Reopening and Further Hearing 
on file herein, that this Commission reopen this proceed- 
ing to receive additional evidence, hear further argument, 
and make findings material to PG&E’s contention as to 
the meaning of the contract filed by PG&E as a tariff sched- 


1. See a review of this evidence set forth at pp. 16-40, Op. Br. 
of PG&E, and pp. 5-25, Reply Br. of PG&E, both in Docket E-6482. 
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| ule in 1948 and approved by the Commission, with certain 


_ important qualifications, August 5, 1948. 
Dated this 10th day of October, 1956. 


Respectfully submitted, 


PACIFIC GAS AND 
ELECTRIC COMPANY 
By N. R. SUTHERLAND 
President and General 
: Manager 
“ F. T. Searls 
John C. Morrissey 
Robert E. May 
' Attorneys for Pacific Gas and Electric Company 
[2822] 
State of California 
- City and County of San Francisco—ss 
N. R. Sutherland, being first duly sworn deposes and 
' says that he is the President and General Manager of 
- Pacifie Gas and Electric Company, the moving party in 
_ the attached Supplemental Motion, that he has read the 
Supplemental Motion and knows the contents thereof, and 
' that the same are true to the best of his knowledge and 
belief. 
| N. R. SUTHERLAND 
Subscribed and sworn to before me 
this 10th day of October, 1956 
MARIE H. STANLEY 
Notary Public in and for the City 
and County of San Francisco 
State of California 
My Commission Expires : 11-22-59 
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[2828] 


. The Supreme Court opinion of February 27, 1956 
on which Sierra relies holds that the Commission 
order of June 17, 1954 finding the Supplement 


. The Commission has had remanded to it for fur- 
ther findings the case (Docket No. E-6482) in 
which its order of June 17, 1954 was issued and 
the Commission has not yet made its findings 
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[2833] 


[Title of Commission and Cause Omitted] 


SUBMISSION OF PACIFIC GAS AND 
ELECTRIC COMPANY 


Pacific Gas and Electric Company asks the Commission? 
to make clearly lawful the rate known as Schedule F.P.C. 
No. 3, Supplement No. 1. This is the rate which the Com- 
mission found lawful in its opinion No. 270 of June 17, 
1954, in Docket No. E-6482. That case, which was appealed, 
has been remanded to the Commission with instructions 
to take such further proceedings, not inconsistent with the 
Supreme Court’s opinion, as the Commission may deem 
desirable*. 

The remand of the Court and both P.G.&E.* and Sierra* 
have brought this matter again to the attention of the 


. Federal Power Commission. 
. FP. v. Sierra Pacific Power Co., 350 U.S. 348 (1956). 
Pacific Gas and Electric Company. 
Sierra Pacifie Power Company. 
[2834] 
Commission. P. G. & E. by its motion of June 8, 1956, has 
asked the Commission to reopen Docket No. E-6482 and to 
make findings material to the issues raised by the Supreme 
Court’s opinion. P. G. & E. by its supplemental motion of 
October 10, 1956, has also asked the Commission to reopen 
Docket No. E-6482 in order to make findings material to 
P. G: & E’s basic contention, yet undecided by the Commis- 
sion, as to the true nature of the contract rate in question 
(Schedule F.P.C. No. 3). Sierra has asked the Commission 
by its complaint of July 20, 1956 (Docket No. E-6697) to 
examine the question whether P. G. & E. is presently charg- 
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ing an unlawful rate by charging Schedule F.P.C. No. 3, 

Supplement No. 1. 

This submission amplifies and supports P. G. & E.’s 
motions for reopening and further hearing in Docket No. 
E-6482, and its answer in Docket No. E-6697. It states 
briefly the facts, the issues and the argumentation bearing 
| on the issues. The argument will show— 

(a) the Commission can and should act in this matter, 
(b) the contract between P. G. & E. and Sierra con- 
templates a changeable and not a fixed rate, 

(ce) the facts warrant the Commission making the find- 
ings needed to support its determination that Sup- 
plement No. 1 rates were and are lawful, 

(d) Sierra has no basis for filing its complaint. 

[2835] 
Facts 


The controversy between Sierra and P. G. & E. has 


- reached its present stage before the Commission by a route 
which, for the convenience of the Commission, we shall 
briefly here summarize’. 


1. Negotiation of the contract and Commission approval. 


|  Sinee 1923 P. G. & E. has supplied wholesale electric 
| service to Sierra under a series of 15-year contracts. In 
| 1948 a new 15-year contract was negotiated under which 
P. G. & E. agreed to sell power to Sierra at a rate equiv- 
| alent to P. G. & E.’s then filed Schedule P-31 rate for intra- 
state resale service.” In negotiating the contract the parties 
expressly understood that the rate specified in the contract, 
although not designated P-31 by name, was in fact that 
| rate and would be subject to change in accordance with 
changes in the P-31 rate as filed with the California Com- 
mission.* 
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The contract was filed with the Federal Power Commis- 
sion, and was designated by the Commission as Rate 


1. The facts related here have either already been established in 
the prior proceedings in Docket No. E-6482 or will be established by 
P. G. & E. in further proceedings. 


2. , Resale service is service supplied a customer who resells the 
service to its customers, sometimes called ‘‘wholesale service’’. 


3. Publie Utilities Commission of the State of California. 
[2836] 

Schedule F.P.C. No. 3 (the two prior 15-year contracts 
having been designated Schedules Nos. 1 and 2, respective- 
ly). The Commission allowed the rate specified in the con- 
tract to take effect as the tariff schedule for service to 
Sierra, but expressly withheld approval of any other pro- 
vision of the contract. The Commission’s order read, in 
part, as follows: 

“(C) Nothing contained in this order shall be con- 
strued as constituting approval by this Commis- 
sion of any ... contract ... affecting such service 
or rate... nor shall this order be deemed as rec- 
ognition of any claimed contractual right or obli- 
gation affecting or relating to such service or 
rate. 


_(D) This order is without prejudice to any findings 
or orders which . .. may hereafter be made by this 
Commission in any proceeding . . . hereafter insti- 
tuted, by or against the applicant.”” 


In 1948, before the decision in United States v Public 
Utirties Commission of California, 345 US 295 (1953), it 
was contended that the California Commission had con- 
current jurisdiction over the contract (because some of 
Sierra’s resales of power took place in California). Accord- 
ingly, the contract was also filed with, and approved by, 
the California Commission. Unlike the Federal Power Com- 
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| mission, the California Commission held full hearings on 


1. See Appendix A herein for a copy of the entire order. 
[2837] 
| the contract and approved the contract itself, not merely 
the contract rate. 

Shortly thereafter, P. G. & E. asked the California Com- 
mission to authorize an interim increase of 6% in substan- 
tially all its rates, including the rates in its Schedule P-31.? 
When authorized, this requested interim increase of 6% 
would have applied, in accordance with the understanding 

| of the parties, to the rate for service to Sierra. Sierra rec- 
| ognized this and specifically requested P. G. & E. to delay 
_ the application of the increase to Sierra. P. G. & E. acceded 
to this request, but only with the express understanding 
obtained from Sierra that at a later time, an increase would 
| be made. P. G. & E. then amended its application*® and 
obtained Sierra’s exemption from the interim increase.* 


9. Further increases in P. G. & E’s costs of service. 
After the outbreak of the Korean war in 1950, P. G. & E. 


? 1. C.P.U.C. Decision No. 41537 issued April 27, 1948 in Appli- 
- eation No. 29221, Exh. 13 in F.P.C. Docket E-6482. 


2. P. G. & E.’s Application No. 30717 filed October 19, 1949 
| with the California Public Utilities Commission. 


_ $8. Amendment of application authorized by California Public 

| Utilities Commission at hearing held December 16, 1949 on Appli- 

- eation No. 30717 (See p. 44 of transcript of hearings, Exhibit 14, 
in F.P.C. Docket E-6482.) 


| 4. C.P.U.C. Decision No. 438972 issued March 21, 1950, in Appli- 
cation No. 30717, 84 PURNS 455, Exh. 18 in FPC Docket E-6482. 


[2838] 
found its costs of service definitely mounting and // its 
earnings becoming seriously impaired. In 1951, therefore, 
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it filed with the California Commission an application for 
a general increase for all of its electric rates, including the 
Sierra rate, other contract rates, and the P-31 rate. After 
extensive hearings, the California Commission in 1952 
eranted increases in all of P. G. & E’s filed rates, including 
the P-31 rate. The latter rate was increased to an even 
greater extent than requested by P. G. & E., approximately 
20%, and redesignated Schedule R.* 

With respect to the contract rates that had been nego- 
tiated with Sierra and others on the basis of the P-31 rate, 
the Commission took heed of the request of these customers 
at the hearings and allowed them to “negotiate” with 
P. G: & E. for increases rather than have the Commission 
directly order the increases under the new Schedule R. 
The Commission said: 

“The Commission, in considering these special con- 
tracts, is of the opinion that an opportunity should be 
afforded the parties [as they have requested] to rene- 
gotiate these contracts, should they so determine. It is 
obvious that underlying costs have increased since the 
contracts were negotiated. Since by this decision a 
new basic resale schedule is being adopted [Schedule 
R], opportunity should be afforded for renegotiation 
of these contracts in the light of the new basic resale 
schedule.” 


1. C.P.U.C. Decision No. 47832, October 15, 1952, in Application 
No. 32589; 52 C.P.U.C. 111, 151; 96 P.U.R.N.S. 493. 


2. Ibid, 52 C.P.U.C. at p. 151, 96 P.U.R.NS. at p. 526. 
[2839] 

Since the California Commission had increased the P-31 
rate to the level provided in the new resale Schedule R, 
and since it had also withheld applying the new rate to 
Sierra and others to give them an opportunity (as re- 
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quested by Sierra and the others) to renegotiate their 
contract rates “in the light of the new basic resale schedule 
[Schedule R]”, P. G. & E. sought to negotiate with Sierra 
for a change in the contract rate pursuant to the original 
understanding of the parties as to the changeability of the 
contract rate. 


3. Refusal of Sierra to abide by agreement. 


Sierra refused even to negotiate.’ P. G. & E. then took 
two steps to enforce its agreement with Sierra. Its first 
step was to file a petition” with the California Commission 
asking for a revision of the Sierra contract rate to bring it 
into line with the new Schedule R. This procedure appeared 
to be warranted, not only by way of obedience to the order 
of the California Commission, but also because United 
States v. Public Utilities Commission of California, 345 US 
295 (1953) had still not been decided, and it thus still 


1. Except for Sierra and one other, new contracts based on 
Schedule R have been negotiated with all of P. G. & E.’s resale 
customers. 


2. Application No. 34029, filed January 20, 1953 with the Cali- 


fornia Commission. 


[2840] 
appeared // that the California Commission might have 
concurrent jurisdiction with the Federal Power Commission 
over the Sierra contract. 

As its second step to enforce its agreement with Sierra, 
P. G. & E. started a proceeding (Docket No. E-6482) with 
the Federal Power Commission under Section 205 of the 
Federal Power Act. Since the California Commission had 
changed the P-31 rate to the new Schedule R, P. G. & E. 
requested the Federal Power Commission to change the 
contract rate to the Schedule R rate. 
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Before hearings could be had in either of the two pro- 
ceedings before the Commissions, the jurisdictional deci- 
sion eame down in United States v. Public Utilities Com- 
mission of California, 345 US 295 (1953) establishing that 
the Federal Power Commission had exclusive jurisdiction 
over matters such as the service rendered Sierra by P. G. 
& E. Thus the effect of the California Commission’s earlier 
approval of the 1948 contract became problematical, and the 
limited approval of the contract by the Federal Power 
Commission’s order of August 3, 1948 became highly sig- 
nificant. Also, as a necessary consequence of the jurisdic- 
tional decision, prosecution of the proceeding before the 
California Commission for revision of the contract rate 
was dropped. The only proceeding prosecuted was the one 
started before the Federal Power Commission, Docket No. 
E-6482. 

[2841] 


4. Proceedings before the Federal Power Commission. 


At the hearings before the Federal Power Commission, 
Sierra changed its argument entirely from what it had been 
before the California Commission a year earlier. Whereas 
before the California Commission Sierra had consistently 
argued that it should be allowed to “negotiate” a change in 
the contract rate if a change in the filed P-31 rate were 
authorized,’ it argued before the Federal Power Commis- 
sion that the parties never intended that the contract rate 
could be changed when P. G. & E.’s standard resale rate 
changed, and that the rate was intended to be a firm rate 
fixed permanently for the 15-year minimum life of the con- 
tract. As a fixed-rate contract, Sierra argued, the rate could 
only be altered by a proceeding under Section 206(a) of 
the Federal Power Act. 
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In answer to this argument of Sierra, P. G. & E. urged 
the Commission to consider the real meaning of the agree- 
ment entered into by the parties, namely, that the contract 
rate was never intended by the parties to be a firm rate for 
the 15-year minimum life of the contract and that the long 
term of the contract was intended—not to guarantee 


1. See re Pacific Gas and Electric Company, Decision No. 47832, 
October 15, 1952 in Application No. 32589; 52 C.P.U.C. 111, 150, 
96 P.U.R.N.S. 493, 525. This position of Sierra before the California 
Commission was, of course, fully consistent with the agreement of 
the parties that the rate would be subject to change in accordance 
with changes in the P-31 rate. 

842] 


Sierra a fixed rate for 15 years or more—but, like the pre- 
ceding 15-year contracts, to assure that the contract would 
last long enough to warrant the large investments contem- 
plated by the parties. 

The Commission, however, instead of attempting to de- 
cide the real nature of the contract rate, decided that it 
made no difference whether the contract was or was not one 
for a fixed rate. The Commission ruled that any contract 
rate, even a fixed one such as Sierra contended this one 
was, could be superseded by a filing under Section 205. The 
Commission then went to the merits of the case, found that 
the old rate had become unreasonably low, and issued its 
order allowing the higher Schedule R rate. 


5. The Supreme Court decision. 


As a party “aggrieved” by the Commission’s order, Sierra 
sought a judicial review. On such review, the Supreme Court 
held that the Commission’s ruling that contracts could be 
superseded by filings made under Section 205 was erro- 
neous and that the Commission’s finding of unreasonable- 
ness of the old rate was erroneous because it was not based 
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on appropriate standards for a firm contract rate. As stated 
by the Court, a firm contract rate could be modified only 
under a Section 206(a) proceeding and then only if the con- 
tract rate were found to be “so low as to adversely affect 
[2843] 

the public interest— // as where it might impair the finan- 
cial ability of the public utility to continue its service, cast 
upon other consumers an excessive burden, or be unduly 
discriminatory”?. 

Since Sierra was the party appealing from the Com- 
mission’s order, and since the Commission had made no 
findings on P. G. & E.’s contention before the Commission 
as to the real nature of the contract rate, P. G. & E. had no 
basis for insisting upon a court determination of its con- 
tention that the contract contemplated a changeable rate, 
and no such determination was made. 


6. The question of restitution. 


When the decision of the Supreme Court came down, 
P. G. & E. had to decide in the first instance whether it 
should make any restitution of the rates it had been collect- 
ing in excess of the contract rate. P. G. & E. had been col- 
lecting the increased rates not only from the date of the 
Commission’s order of June 17, 1954, but also from Sep- 
tember 6, 1953, the date that the new rate had first gone into 
effect, under the suspension procedure of Section 205. In 
considering the restitution question, P. G. & E. had recourse 
to two aspects of the Supreme Court decision. One of these 
was the decision of the Court that “the Commission’s order 


1. F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348, 
100 L.Ed. (Advance) 300, 304 (1956). 


[2844] 
here, if based on // the necessary findings, could have been 
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effective . . . from the date of the order, June 17, 1954”. 
(Emphasis ours.)! The other was that the Supreme Court 
had expressly ordered restitution in the companion case of 
Mobile”, but in the Sierra case had refused® to do so and 
had instead ordered the ease remanded to the Commission 
for “further proceedings” to permit the Commission to 
make the findings which would cure the defects in its order 
of June 17, 1954. 

With these two features of the Supreme Court’s opinion 
before it, P. G. & E.’s choice in deciding what to do about 
restitution seemed clear. It appeared, first and foremost, 
that the Commission was being given an opportunity by the 
Supreme Court to validate its defective order of June 17, 
1954, by making findings in further proceedings that a 
proper factual basis existed for the order. Moreover, even 
if the order of June 17, 1954, could not be validated, the 
finding in further proceedings of a proper factual basis for 
the order would be sufficient alone to bar restitution of any 
amounts collected pursuant to the order from June 17, 1954, 


1. F.P.C. v. Sierra Pacific Power Company, 350 US 348, ........ ; 
100 L.Ed. (Advance) 300, 304 (1956). 


2. United Gas Pipeline Co. v. Mobile Gas Service Corp., 350 U.S. 
, 100 L.Ed. (Advance) 291 (1956). 


3. There can be no doubt that the Court’s refusal to order resti- 
tution was deliberate. Sierra, by special motion, asked the Court to 
order restitution as it did in Mobile. (See order of denial, F.P.C. v. 
Sierra Pacific Co., 350 US at p. ...., 100 L.Ed. (Advance) at p. 
690). 

[2845] 
onward. // This latter conclusion followed from the doctrine 
laid down in the Atlantic and Morgan cases,’ which were 
relied upon by P. G. & E. in its arguments before the 
Supreme Court on the question of restitution. Accordingly, 
P. G. & E. decided that it should not make restitution of any 
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amounts collected following the order of June 17, 1954. It 
refunded to Sierra only the amounts collected in excess of 
the contract rate from September 6, 1953 to June 16, 1954, 
plus 6% interest on these amounts, a total of $382,022.37. 


7. The rate to be charged pending the Commission’s action. 


A second, but subordinate problem also confronted P. G. 
& E.|when the Supreme Court opinion was handed down. 
This was the question whether to continue charging Sierra 
the new rate on file with the Commission or to resume 
charging the contract rate. Here, too, there seemed little 
real choice. The new rate was a filed rate and the Commis- 
sion’s order of March 13, 1953 and June 17, 1954, had 
authorized it to go into effect. The filing of the new rate 
had not been ordered rejected by the Commission. Nor had 
the Supreme Court ordered the Commission to reject it. All 


1, Atlantic Coast Line R. Co. v. Florida, 295 US 301 (1935) ; 
Morgan v. United States, 304 US 1 (1938) ; United States v. Mor- 
gan, 307 US 183 (1939), Ibid, 313 U.S. 409 (1941). 


[2846] 
that had been done // by the Supreme Court was to order 
the Commission’s order set aside and the case remanded for 
“further proceedings” to allow the Commission to determine 
whether a proper factual basis could be found to support its 
original order. Until the Commission acted, P. G. & E. 
considered that it had no choice but to obey the Commis- 
sion’s last mandate—particularly when in P. G. & E.’s 
opinion, a proper factual basis existed to support the Com- 
mission’s order of June 17, 1954. Accordingly, P. G. & E. 
decided that it must continue to charge the newest rate on 
file with the Commission until such time as the Commission 
might either reject the filing of the new rate, or refuse to 
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make findings pursuant to the doctrine in the Atlantic and 
Morgan cases as to the lawfulness of the rate authorized by 
the order of June 17, 1954. 


8. The District Court proceeding. 


As we have seen (Footnote 3, p. 2844) Sierra was unsuc- 
cessful in its effort to persuade the Supreme Court to order 
restitution in advance of an opportunity for “further pro- 
ceedings” before the Commission. Nevertheless, Sierra em- 
barked on another attempt to obtain restitution prior to 
the Commission’s action. On June 18, 1956, it filed an action 
in the United States District Court for the Northern Dis- 
trict of California’ for restitution of the sums paid in excess 


1. Sterra Pacific Power Co. v. Pacific Gas and Electric Co., Civil 
No. 35591, United States District Court for the Northern District 
of California, Southern Division. 


[2847] 
of // contract rate from June 17, 1954, onward, plus 7% 
interest. Pursuant to the doctrine of the Atlantic and Mor- 
gan cases, P. G. & E. responded to the District Court action 
by filing a motion to stay the court proceedings pending 
the Commission’s action on the Supreme Court’s remand of 
the rate case (Docket No. E-6482). 


9. Sierra’s complaint before the Federal Power Commis- 
sion. 


Subsequently, on July 23, 1956, Sierra filed a complaint 
before the Commission (Docket No. E-6697) in which it 
claimed that P. G. & E. was charging Sierra an “unlawful” 
rate by continuing to charge the rate authorized by the 
Commission’s order of June 17, 1954. By this new proceed- 
ing, Sierra thus raised in another form the same question 
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that was raised in the main rate proceeding (Docket No. 
E-6482)—i.e., the lawfulness of the rate approved by the 
Commission’s order of June 17, 1954. P. G. & E. thereupon 
moved for a stay of proceedings in the District Court on 
the further ground that the Commission now had before it 
a second proceeding (Docket No. E-6697) in which the ques- 
tion of the lawfulness of the rates in question must be 
determined. 


10. Present status of proceedings. 


As of this writing, the motion to stay has not yet been 
heard by the District Court. It is at present calendared 


| 


i. Footnote 1, p. 2845, above. 
[2848] 
for hearing on October 22, 1956. 
Sierra’s complaint (Docket No. E-6697) has been con- 


solidated for all purposes with the rate proceeding (Docket 
No. E-6482) by order of the Commission issued September 
7, 1956. 


[2849] 
The Issues Presented to the Commission 


There are now three proceedings which concern this 
Commission: (1) the remand of the main rate proceeding 
(Docket No. E-6482) by the Supreme Court, (2) the sepa- 
rate action in the District Court for restitution, and (3) the 
complaint proceeding brought by Sierra for charging of 
the rates in Supplement No. 1 to Schedule F.P.C. No. 3 
(Docket No. E-6697, now consolidated with Docket No. E- 
6482 by order of the Commission issued September 7, 1956). 
In all of these proceedings the fundamental question is the 
same: what is the lawful rate to be charged Sierra for the 
electric service rendered it by P.G. & E.? 
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The answer to this basic question depends first of all on 
' the nature of the contract rate which P. G. & E. has sought 
| to have changed. If P. G. & E. is correct in its basic conten- 
| tion that the contract rate was never intended by the parties 
to be a firm rate, but was intended to be subject to change 
in accordance with usual concepts to reflect changes in 
| P. G. & E’s costs of service for resale customers, then the 
' Commission need merely find this to be the fact. This find- 
ing would completely dispose of the case, for the Commis- 
sion has already by its order of June 17, 1954, not only 
_ found the old rate “unreasonable” and the new one “reason- 
able” according to usual concepts, but also found the new 
[2850] 

rate substantially the same as the rate charged // another 
' utility for the only other resale service rendered by P. G. & 
| §. in interstate commerce. (P. G. & E.’s supplemental motion 
| of October 10, 1956, for reopening in Docket No. E-6482 
asks the Commission to make this finding and asks that 
additional evidence be taken as to the nature of the con- 
tract rate, including testimony of N. R. Sutherland, the 
President of P. G. & E., who participated in the final nego- 
tiations for the contract.) 

On the other hand, should the Commission decide against 
P. G. & E.’s basic contention and also construe the Commis- 
sion’s approval’ of the 1948 contract as an approval of a 
contract rate intended to be fixed for a term of more than 
15 vears, then the Commission must apply a new concept 
of rate-making to the 1948 contract. Under this view, the 
Commission must apply the test laid down by the Supreme 
Court in determining whether the contract rate may be 
changed. This test, as stated by the Court, requires the 
Commission to determine whether the contract rate “is so 
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low as to adversely affect the public interest—as where it 
might impair the financial ability of the public utility to 
continue its service, cast upon other consumers an excessive 
burden, or be unduly discriminatory”. (P. G. & E.’s motion 
of June 8, 1956, to reopen Docket No. E-6482 asks the Com- 
mission to make this determination.) 


1. See Appendix A. 


[2851] 
ARGUMENT 


I. 
The Commission Can and Should Act in this Matter. 


The Supreme Court has found error in the legal reason- 
ing of the Commission and remanded the case for “such 
further proceedings, not inconsistent with this opinion, as 
the Commission may deem desirable”. Under this remand 
of the Court the Commission has full power to dispose of 
the case in any manner that is consistent with the pro- 
nouncement of law by the Supreme Court as to the limited 
power of the Commission over fixed-rate contracts. 

The Commission in its opinion did not find whether the 
contract was or was not for a fixed rate. It ruled as a matter 
of law that its power over all types of rates was the same. 
It is now clear from the Supreme Court’s decision, however, 
that it makes a difference whether a contract is or is not 
for a fixed rate. Accordingly, it becomes important for the 
Commission to decide the question previously avoided as 
immaterial, namely, the true nature of the 1948 contract 
rate. This determination should be made by the Commis- 
sion, not only in the light of the original contentions of the 
parties during the proceedings before the Commission,’ but 
also in the light of the meaning of the Commission’s order* 
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| of August 3, 1948, giving only limited approval to the 15- 
year contract. 

If the Commission should decide in favor of Sierra’s 

| contention and rule that the contract here is one for a firm 


1. See pp. 16-40, Opening Brief of PG&E, and pp. 5-25, Reply 
Brief of PG&E in F.P.C. Docket E-6482. 


2. The order is set out in full in Appendix A. 
[2852] 
' rate until 1971’, then it becomes equally important that the 
Commission answer the other question arising under the 
| Supreme Court’s decision, i.e., whether the 1948 contract 
~ rate was “so low as to adversely affect the public interest— 
' as where it might impair the financial ability of the public 
- utility to continue its service, cast upon other consumers 
an excessive burden, or be unduly discriminatory.” 
Even though the Supreme Court’s remand states that 
| the Commission should take such action as it deems desir- 


| able, it appears to be a clear obligation of the Commission 
| to make the necessary determinations. To deny making 
them would indeed appear to be an abuse of discretion, 
in view of the showing, in this submission, of an $11,000,000 
out-of-pocket loss to P. G. & E.* which would necessarily 
burden P. G. & E.’s other customers. As the court said in 
Mississippi River Fuel Corp. v. Federal Power Commis- 


ston : 
“ _ . obviously, if the federal commission can arbitrar- 
ily refuse to allow in its regulated interstate rates the 
full and true costs of the interstate business it can 


1. The contract provides for an extension of 15 years beyond 
the date of completion of a second 110,000 volt transmission line. 
This line will be completed during 1956. 

9. F.P.C. v. Sierra Pacific Power Co., 350 US 348, 100 L.Ed. 
(Advance) 300, 304 (1956). 


3. See Point III, infra. 
4. 163 F.2d 433, 451 (1947). 
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present the company with a dilemma. If the uncom- 
pensated interstate costs be imposed upon the local 
‘intrastate business, the federal authority has, by in- 
direction, control of those rates, even to the extent of 
making such business so expensive as to be prohibitive. 
If the uncompensated interstate costs be not imposed 
on the intrastate business, obviously the fairness and 
reasonableness of the prescribed interstate rates are 
fictions.” 


The determination of the lawful rate to charge Sierra 
is a matter within the primary jurisdiction of the Commis- 
sion. A Court cannot entertain any action, such as Sierra’s 
District Court action,’ which is dependent on that rate 
until the Commission’s determination has been made. In- 
deed, under the broad principles laid down in United States 
v. Morgan, 307 U.S. 183, 191, and Addison v. Holly Hill 
Co., 322 U.S. 607, 620-622, regarding “coordinated action” 
by court and agency, the Commission would appear to be 
obligated to make the necessary determination as to the 
lawful rates for the past period, so that any pending action 
for restitution, dependent on such a determination, may 
proceed.? 

It thus appears that the Commission should determine 
the issues presented to it, not only because it is important 
[2854] 
in // the consolidated proceedings in Dockets E-6482 and 


1. | Sierra Pacific Power Co. v. Pacific Gas and Electric Co., Civil 
No. 35591, United States District Court for the Northern District of 
California, Southern Division. 

2. See also Cleveland and Akron v. Hope Natural Gas Co., 3 
F.P.C. 150, 187-188, 44 PUR NS 1, 33-35 (1942), affirmed Federal 
Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 618 


(1944). 
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E-6697, but also because in the Federal District Court pro- 
ceeding’ the question of restitution must be decided on the 
basis of the Commission’s determination of these issues.? 
In the comparable situation presented in Thompson v. 
Texas-Mexican Ry. Co., the Supreme Court said: 

“[T]he court below should have stayed its hand and 
remitted the parties to the Commission for a deter- 
mination of the administrative phases of the questions 
involved. Until that determination is had, it cannot 
be known with certainty what issues for judicial deci- 
sion will emerge. Until that time, judicial action is 
premature. The judgment will be reversed and the 
cause remanded so that the case may be held pending 
the conclusion of appropriate administrative pro- 
ceedings.” 


For a more complete understanding of the importance of 
the Commission’s determination as an aid to a proper exer- 


cise of the jurisdiction in the District Court proceeding, 
we respectfully refer the Commission to a copy of our 
motion to stay filed in the District Court.* 


1. Civil No. 35591, United States District Court for the North- 
ern District of California, Southern Division. 


2. Cf. Atlantic Coast Line R. Co. v. Florida, supra, 295 U.S. 
301 (1935); Far East Conference v. United States, 342 U.S. 570 
(1952) ; General American Tank Car Corp. v. El Dorado Terminal 
Co., 308 U.S. 422 (1940). 

3. 328 U.S. 134, 151 (1946). 

4. The ‘‘Notice of Motion to Stay’’, ‘‘Points and Authorities”’, 
and ‘‘Supplemental Points and Authorities in Support of Motion 
to Stay’’ filed in the District Court are reproduced in Appendix 3. 
The various exhibits referred to in these documents have not been 
reproduced, but all are in the possession of the Commission, its 
Staff and Sierra. 
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II 


The Contract Between PG&E and Sierra Contemplates a 
Changeable and Not a Fixed Rate. 


As we have seen, one of the issues for decision by the 
Commission is whether the contract between Sierra and 
PG&E contemplated a firm rate. It is readily demonstrable 
that the 1948 contract is not one for a firm rate. 


1. The agreement of the parties. 


As the Commission well knows, it is commonplace in 
utility rate contracts that the rate specified in the contract is 
understood by the parties to be changeable in accordance 
with usual concepts of rate regulation, i.e., in accordance 
with changes in the utility’s costs of service as duly found 
by a regulatory Commission. Such an understanding would 
particularly be expected in the present case where buyer 
and seller both were regulated public utilities. Indeed, any 
other understanding in the present case, where the contract 
was to run for an extremely long period of time (it now 
appears that it will run until 1971), would be unthinkable. 


1. The contract provides for an extension of 15 years beyond 
the date a second 110,000 volt transmission line is placed into 
service. This second line is expected to be placed into service before 
the end of 1956, thus permitting an extension of the contract to 


1971. 
[2856] 


Sierra // would certainly be the last to argue that the rate 
was not intended to be changeable downward in accordance 
with downward changes in PG&E’s costs of service. It is 
equally unrealistic to think that Sierra did not also under- 
stand that the rate was intended to be changed upward in 
opposite circumstances. 
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Faced with the reality that two regulated utilities bar- 
gaining for a contract would never be so naive” as to think 
that the rates specified in the contract were meant to be 
| frozen for the life of a 15-year contract despite cost changes, 
Sierra has had to argue that “competition” changed the 
' normal situation and drove PG&E to offer a fixed rate. The 
“competition”, however, is a figment of Sierra’s imagina- 
tion, and the Commission so recognized when it made its 
finding on the matter: 


“(We find Sierra’s argument . . . unconvincing in 
the light of the record which clearly shows that in 1948 
Sierra regarded the other sources of supply as being 
so unacceptable that PG&E became, in fact, the only 
feasible source.”* 


The fictitious claim of “competition” also evaporates 
when we examine the 1948 finding of the California Com- 
mission—a finding in response to the views held by both 


1. Opinion No. 270—Mimeo. Pg. 9, 7 P.U.R. 3d 256,262. 


' 2. Note that Sierra’s annual reports show that it enjoys the 
| expert counseling of the Stone & Webster organization on a con- 
tinuous basis. 


[2857] 
' parties in 1948—that “none of the other // sources of power 
could be developed before 1951... and... development by 
that time was uncertain.”” 

The utter falsity of the claim that Sierra understood the 
_ eontract rate as being fixed permanently for the long life 
| of the contract is vividly shown by the 1948 testimony of 
' its President, Mr. Frank Tracy, who negotiated the con- 
' tract. Although he testified at length before the California 
Commission in 1948 as to why the contract was made and 
| why a 15-year term was demanded by both parties, nowhere 
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do we find him making any mention of that which, if true, 
would have been the most singly important feature of the 


entire contract—a firm rate for the duration of the service! 
Quite the contrary, Mr. Tracy entirely negatived the 
thought of a firm rate when he spoke as follows about the 
reason for the 15-year term of the contract: 

“[W here vou have to go to a relatively large invest- 
ment [as here] it is only fair... that the Company 
vou are negotiating with gets a proper return on the 
investment for that period .... [W]e would not expect 
anybody to go to a large investment which is necessary 
[here] . . . for a shorter period that that [fifteen 
vears].’* 


Sufficient has been said, we think, to show that the Com- 
mission should review the evidence already on hand and 


1. | C.P.U.C. Decision No. 41537 issued April 27, 1948 in Appli- 
eation No. 29221, Exhibit 13 (p. 4) in F.P.C. Docket No. E-6482. 


2. Exhibit 12, p. 26 in F.P.C. Docket E-6482. 
[2858] 

decide // the issue not reached by the Commission before— 
the nature of the contract rate. For the convenience of the 
Commission in reviewing this existing evidence, we re- 
spectfully refer the Commission to our review of the evi- 
dence on this point in our earlier briefs in Docket E-6482.1 

Although the evidence already before the Commission 
seems ample to justify the Commission in now making its 
finding that the contract rate was never intended by the 
parties to be a firm rate, we would in further proceedings 
supplement this evidence by additional evidence to be pro- 
duced by Mr. N. R. Sutherland, the President of PG&E, 
and the final negotiator of the contract on behalf of his 
Company. This evidence will show the exact nature of the 
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- understanding reached between Mr. N. R. Sutherland and 
| Mr. Frank Tracy when they discussed the intended nature 
of the contract rate on three separate occasions, one of these 
occasions being just before the contract was signed.’ 

2. The F.P.C. order approving the 1948 contract rate. 
| As we have seen,? while the Federal Power Commission 
allowed the 1948 contract to take effect, it expressly declined 


' 1. See pp. 16-40 Opening Brief of PG&E, and pp. 5-25 Reply 
Brief of PG&E. 


2. For a verified statement by Mr. N. R. Sutherland of what his 
- testimony will show, see PG&E’s supplemental motion of October 
- 10, 1956, filed in Docket E-6482, and see the ‘‘Facts’’ portion of 
' this submission, pp. 2835, 2837, 2838, 2839. 


3. P. 2836 supra. 

[2859] 
| to give any approval to the rate, the contract, or any obliga- 
tions purporting to flow therefrom. The order was most ex- 
plicit: 

“(C) Nothing contained in this order shall be con- 
strued as constituting approval by this Commission 
of any...rate...orany... contract... affecting 
such service or rate... ., nor shall this order be deemed 
as recognition of any claimed contractual right or ob- 
ligation affecting such service or rate. 

“(D) This order is without prejudice of any findings 
or orders which . . . may hereafter be made by this 
Commission in any proceeding . . . hereafter instituted 
... by or against the applicant.” 


We have also seen? that the California Commission was 
without jurisdiction to approve the contract. It is thus quite 
plain that Sierra can draw no force for its claim of a con- 
tractual right from any Commission approval. 


The Commission’s order is reproduced in full in Appendix A. 


1. 
2. P. 2840, supra. 
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Til. 


The Facts Warrant the Commission Making the Findings 
Needed to Support Its Determination That Supplement 
No. Rates Were and Are Lawful. 


We have shown? that both Sierra and P. G. & E. agreed 
in 1948 that the rate (F.P.C. Schedule No. 3) would be 
changeable in accordance with the regular rates charged 
by P. G. & E. for resale service.* Nevertheless, even if we 
consider the contract with Sierra to be for a fixed rate for 
its effective duration, the Supreme Court has stated that 
such:a fixed rate may be changed by the Commission if it is 
“so low as to adversely affect the public interest as where 
it might impair the financial ability of the public utility 
to continue its service, cast upon other consumers an exces- 
sive burden, or be unduly discriminatory.”” 

The rates in Schedule F. P. C. No. 3 do not compensate 
P. G. & E. for its out-of-pocket costs. Nor has the contract 
resulted in any offsetting benefits to P. G. & E. To charge 
the rates in Schedule F. P. C. No. 3 would mean an undue 


1. Point II, pp. 2855, 2859, supra, and references in footnte 1, 
p. 2858, supra. 

2. P. G. & E.’s then designated Schedule P-31 (now Schedule 
R). 


3. Federal Power Commission v. Sierra Pacifie Power Co., 350 
US ......, 100 L.Ed. (Advance) 300, 304 (1956). 


[2861] 
discrimination in favor of Sierra and its customers // lo- 
cated principally in Nevada and against P. G. & E.’s eus- 
tomers, which are in California. Furthermore, the saddling 
of P. G. & E. with the rates in Schedule F.P.C. No. 3 inevit- 
ably results in an increased burden being carried by P. G. 
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& E.’s other customers. Consequently, the rates in Schedule 
F.P.C. No. 3 are clearly against the public interest. 


1. Supplement No. 1 rate gives effect to the changeable 
character of the 1948 contract rate. 


Since the sale of power by Pacific to Sierra is a sale at 
wholesale in interstate commerce under the decisions of the 
Supreme Court, it is governed by the provisions of Sec- 
tion 205(a) of the Federal Power Act which state that “All 
rates and charges . . . demanded, or received . . . for the 
sale of electric energy subject to the jurisdiction of the 
Commission ... shall be just and reasonable, and any such 
rate or charge that is not just and reasonable is hereby 
declared to be unlawful.” 

The purpose of this scheme of regulation is the protec- 
tion of the public interest. As the Act shows? and as the 
Supreme Court has said® the public interest to be consid- 
ered normally includes both the interests of consumers 


1. Federal Power Commission v. Sierra Pacific Power Co., 350 
US 348 (1956). 


2. See for example Sec. 203 relating to mergers, Sec. 204 relat- 
ing to security issues, and See. 305 relating to officers dealing with 
securities and to interlocking directorates, all of which clearly are 
designed for protection to investors as well as to consumers. 


3. Federal Power Comm. v. Hope Natural Gas Co., 320 US 591, 
602-603 (1944), where it is made clear that investor interest must 
be considered. 

[2862] 


and the interests of investors. However, where the utility 
has made a contract for a fixed rate regardless of cost of 
service, mere unprofitableness can be ignored,’ on the as- 
sumption that by agreement the investor interest has vol- 
untarily waived its constitutional and statutory right to a 
fair return. In such a ease, then, only the consumer interest 
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need be considered and, assuming but not conceding that the 
1948 contract contemplates a fixed rate, the problem reduces 
to the question of whether the 1948 contract rate adversely 
affects that interest. 

We have shown that P. G. & E. and Sierra did not, by the 
1948 contract, agree to a fixed rate. Instead, they agreed in 
effect that if and when P. G. & E.’s standard rate for resale 
service should change—and such a change would undoubt- 
edly have to be based on P. G. & E.’s cost of service, fully 
justified before the California Public Utilities Commission 
—then the rate for service to Sierra would be correspond- 
ingly changed. It is evident, therefore, that any waiver by 
P.G. & E. of its constitutional and statutory right to a fair 
return was an extremely limited one. It did not agree, and 
Sierra did not expect, that P. G. & E. could not increase 
its Sierra rate if it could justify a general increase in its 


1. Federal Power Commission v. Sierra Pacific Power Co., 350 
US 348 (1956). 
[2863] 


resale tariff. The rationale of the // Supreme Court’s 
decision thus clearly does not apply to the contract which 
was actually made and fully understood by the parties. 

It is clear that neither the Mobile nor the Sierra deci- 
sions stand in the way of an agreement permitting changes 
in rates on a basis other than that laid down by the Supreme 
Court.* This, in fact, is the situation presented here, and 
there is no reason why the Commission should not give full 
effect to the contractual provision for change in the rate, 
in accordance with the understanding of the parties, just as 
it has done in recent opinions.* 
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2. Schedule F.P.C. No. 3 rate does not compensate P.G.&E. 
for its avoidable or “out-of-pocket costs”. 


a. Sierra has recognized and agreed it must pay at least 
the avoidable or out-of-pocket costs for service. 


Although Sierra disputes the understanding that the 
1948 contract rate would change with P. G. & E.’s resale 
rate, Sierra’s President has expressly admitted that he al- 
ways understood that the contract was subject to change* 
and his counsel has expressly conceded this to be a fact.® 


1. We have already pointed out that there has heretofore been 
no attempt by the Commission or by the reviewing courts to make 
a definitive interpretation of the contract. 


2. See the Commission’s Op. No. 295, In the Matter of United 
Pipe Line Company, F.P.C. Docket No. G-9547. See also the Com- 
mission’s order approving a settlement In the Matter of El Paso 
Nat. Gas Co., F.P.C. Docket G-2018, issued July 20, 1956. 


3. Ibid. Cf. United Gas Pipe Line Co. v. FPC, 220 F.2d 706, 
715-716, cert. denied 350 US 844 (1955). 


4. Testimony of Frank Tracy, President of Sierra, Tr. p. 926. 
5. Sierra’s Opening Brief before the Commision, p. 50. 


[2864] 
These // concessions were compelled by the fact that the 
contract itself expressly provides for change. The only dis- 
pute is over the basis for changes. However, both Sierra’s 
President and its counsel have stated that they understood 
that the legal effect of the contract was that P. G. & E. 
would be entitled to have the Commission increase the rate 
if P. G. & E. did not earn “more under the contract rate than 
it would save if Sierra’s business were lost or abandoned” 
or if it did not return incremental or out-of-pocket costs.” 
On the evidence, therefore, even assuming that Sierra’s 
most recently expressed understanding of the effect of the 
contract is correct, P. G. & E. is fully entitled to have the 
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rate changed if it does not cover the avoidable costs of 
rendering service, for Sierra fully concedes that this much 
of P. G. & E’s constitutional and statutory right to a fair 
return was not waived. 

The effect upon the public interest of operations at a loss 
has been fully recognized by Sierra itself, as shown in its 
brief to the Commission upon submission of the original 
ease. Sierra there stated in its second point as follows 
(p. 63): 

“Jt is in the public interest that the present contract 
be maintained in full force and effect, at least as long 
as Pacific earns more under the contract rate than it 


would save if Sierra’s business were lost or aban- 
doned.” 


1. Sierra’s Opening Brief before the Commission, p. 63. 
2. Testimony of Frank Tracy, Tr. pp. 982 and 987. 
[2865] 
On page 64 of the same brief, Sierra states: 

“The only harm such a contract could do from the 
standpoint of the public interest would arise either if 
the burden of low rates were borne by other consumers 
of the utility, or if the rates were so low that it would 
be more profitable to the utility to abandon the busi- 
ness and lose its investment than to continue rendering 
the service at those rates.” 


These are exactly the tests which we shall apply in deter- 
mining the costs which could be avoided by eliminating the 
Sierra service. These are the “avoidable costs”—those 
which would be saved if P. G. & E. were not to fulfill its serv- 
ice obligations to Sierra. They are the expenditures which 
cannot be avoided if P. G. & E. is to live up to its contract 
obligations to supply power. 
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b. It is against the public interest for Sierra not to pay 
at least the avoidable or out-of-pocket costs for serv- 
ice. 

A rate which fails to cover out-of-pocket or avoidable 
costs by a substantial margin is contrary to the public 
interest and hence unlawful. Such a rate in the words of the 
Supreme Court, (1) “impair[s] the financial ability of the 
public utility to continue its service,” (2) “cast[s] upon 
other customers an excessive burden”, and (3) is “unduly 
discriminatory.” 

That an avoidable loss is contrary to the public interest 
is obvious. The utility is actually putting out more dollars 
than it is taking in. This is not a mere matter of vanishing 

[2866] 

profits; it is a matter of wasting of assets devoted // to 
public service. It starts a slow and insidious attrition where- 
by future avoidable costs constantly exceed future revenues. 
This means that service to Sierra continues at the contract 
rate only because subsidized from other business. This is 
contrary to an elemental concept necessary to the proper 
protection of public utility customers from abusive dis- 
crimination. The other customers of P. G. & E. are entitled 
to have all of the revenues which they provide used for 
their service and not taken to subsidize Sierra’s service. 

The importance to the public interest of having rates 
cover costs has been recognized in a very recent case before 
this Commission where Commissioner Connole, concurring 
said: 

“This Commission cannot . . . condone the almost 
unavoidable discriminations inherent in sales made 


below cost. Whether or not the perpetuation of inter- 
ruptible sales at rates below cost is inevitably destruc- 
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tive of the financial stability of the company, as it 
appears clearly to me to be, remains to be seen. I have 
approved this settlement, not because I do not believe 
such to be the case or because the risk has been mini- 
mized. I approve it only because the total dollars do 
not appear to yield more than a reasonable return and 
because at this tardy date, with the policy long set, 
no other course of action remains open to us.” (North- 
ern Natural Gas Co., Docket No. G-2505, et al., Order 
approving proposed settlement etc., issued July 26, 
1956. ) 


That the Commissioner’s statement is true of avoidable 
costs cannot be doubted. Note also the implication in Jaspan 
v. Philadelphia Electric Co., 1 F.P.C. 561, at 565 (1938) 

[2867] 
that the Commission would have mad a serious investiga- 
tion if it appeared that the utility was selling power at less 


than cost. 

The California Commission clearly regards sales below 
out-of-pocket cost as contrary to the public interest. The 
Commission has ordered a ferry boat company to abandon 
service on one of its routes (even though the company had 
not requested such action) because the revenue therefrom 
did not pay out-of-pocket costs. “Failing in this”, the Com- 
mission said, “the continued maintenance of the service 
constitutes an undue burden upon the balance of the ferry 
company’s system and thereby creates that discrimination 
forbidden by law”.* 


e. The F.P.C. Schedule No. 3 rate does not compensate 
P. G. & E. for its avoidable or out-of-pocket costs. 


We show in Schedule 1* that the out-of-pocket or avoid- 
able costs which P. G. & E. has and will necessarily incur 
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solely by reason of continuing to render service to Sierra 
will exceed the revenue under the 1948 contract rate by 
almost $11,000,000 for the period from 1952 (the first test 
year in this case) through 1971 (the now apparent termina- 
tion year of the contract). This avoidable loss, averaging 
about $550,000 per year, represents money which must be 


1. 41 Calif. RR Comm. Reports 437, 451 (1938). 


2. Appendix C. 
[2868] 


provided from revenues // received from other customers 
in order to continue service to Sierra. 

The effect on the public interest of an annual out-of- 
pocket loss of $550,000 is not eliminated simply because 
percentage-wise the amount is small in relation to over-all 
earnings of the Company from all of its activities including 
service to more than 1,700,000 electric customers and more 
than 1,400,000 gas customers. This Commission can con- 
sider only the ease which is actually before it, and must be 
guided by the public interest as it appears in that case. 
If the public interest in having the utility secure adequate 
revenues to cover the out-of-pocket costs necessarily in- 
curred in rendering and maintaining service can be ignored 
in this ease, then it must be ignored in every case which 
involves only a small part of the utility’s business, and 
the utility would have to be on the verge of bankruptcy and 
in an irretrievable position before the Commission could 
act. It must be clear that the Commission has jurisdiction 
not only over the “last straw” but over each straw which 
may contribute materially to such a result. Anv other con- 
clusion would leave the Commission impotent to perform 
its primary function of protecting the public interest. 

This has been recognized most recently by the Supreme 
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Court of Maine. In answer to a contention that the public 
interest did not require increase of a contract rate for 
[2869] 
electric // service because the amount of the increase was 
tiny as compared to the utilities total revenues, the Court 

said :* 

| “The amount involved, $18,000, is unquestionably 
small in comparison with petitioner’s total gross reve- 
nue of $29,500,000 reported in October 1954. It is less 
than 1% of the total increase of $2,520,000 authorized 
in the general rate case. We may well agree that the 
petitioner’s ability to perform its obligations to the 
public will not be hampered materially if the contract 
rate is maintained without increase. The respondent’s 
argument, unsound in our view, leads to the conclu- 
sion that a given rate within a utility system should 
not be increased provided sufficient income is obtain- 
able elsewhere. 

| The governing principle in adjustment of rates is 
more equitable. If rates must increase, all should bear 
the burden. Surely the customer whose rate is last to 
be considered should not escape a general increase 
for the reason that he is last in line or that sufficient 
income has been raised elsewhere.” 


d. The failure of Sierra to pay a rate sufficient to 
meet the avoidable or out-of-pocket costs for its 
service is a burden to P. G. & E.’s other customers. 


That an out-of-pocket loss of $550,000 a year must ines- 
capably be a burden upon other customers should be appar- 
ent. The dollars to cover these losses must be obtained from 
the only source which the utility has of obtaining dollars, 
and this is from its customers. Any attempt to take those 


1. In re Central Maine Power Co., 122 A2d 541 (Maine, 1956). 
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[2870] 

dollars away // from the return which the utility must earn 
in order to attract the new capital necessary to fulfill its 
obligations to serve the expanding population and economy 
of California cannot help but result in a lower return which 
will result in added costs of obtaining new money and hence 
must ultimately be reflected in the costs to be borne by all 
consumers. 

We have not determined the exact effect of the loss which 
we have shown upon P. G. & E.’s cost of money since this 
must be a matter of judgment. Undoubtedly, it would be 
only a fraction of a percent. However, it must be recog- 
nized that even a very small fraction of a per cent applied 
to the vast amounts of capital which P. G. & E. must raise 
in the next 15 years to meet its public utility obligations’ 
would be a substantial sum of money, particularly when it 
is realized that such increased costs of money would be 
reflected over the life of long-term bonds and the indefinite 
period during which preferred and common stocks will be 
outstanding. 


1. Estimates for the future by General Electric Company antici- 
pate a doubling of the nation’s power requirements in only 10 years. 
P. G. & E.’s service area in Northern and Central California can 
be expected to be among the leaders in this growth. P. G. & E. has 
had to raise more than one billion dollars from the sale of securities 
in the eleven post-war years and its requirements during the 15 
remaining years of the Sierra contract are bound to be greater. 


[2871] 

The immediate mechanism by which the investing public 
would reach its conclusions as to yields required on new 
P. G. & E. securities is obvious. A significant element in 
the evaluation of bond yield requirements is the ratio be- 
tween bond interest requirements and revenues available 
to pay such interest after operating expenses are met. 
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Similar considerations are important in the evaluation of 
preferred stocks. When it comes to common stocks, earn- 
ings are, of course, most important. The conclusion cannot 
be avoided that a substantial reduction in earnings avail- 
able for bond interest, preferred stock dividends, and com- 
mon stock dividends will have an effect on investors’ 
appraisals. We cannot ignore an item of the magnitude 
which we have shown here simply because this item is one 
of many which goes into the net figure on which investors 
base their decisions. 

The Commission, therefore, has a clear duty to the public 
to see that a utility recovers its entire avoidable costs. 

The adverse effect on the public interest of requiring 
P. G. & E. to serve Sierra at a loss is well demonstrated 
by the situation created by Sierra’s requirements for addi- 
tional power beyond the capacity of the three transmission 
lines over which P. G. & E. has delivered power to Sierra 
since 1949. P. G. & E. is just about to complete an enlarge- 
ment! of the capacity of one of these lines by 25,000 kilo- 
watts at a cost of well over one million dollars. It is per- 

[2872] 
fectly obvious that // P. G. & E. could not have raised any 
portion of this capital requirement on the strength of its 
Sierra operation at 1948 rates. The money was raised only 
on the credit of the remainder of P. G. & E.’s operations 
and would have to be paid for from other operations if 
P. G. & E. is required to operate the Sierra service at a loss. 

Financial impairment is also obvious if, instead of using 
the incremental, avoidable cost approach, we consider sepa- 
rately either the sales to Sierra alone or all of P. G. & E.’s 
jurisdictional interstate power sales. In this method aver- 
age costs instead of avoidable costs, are allocated to the 
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service, and we find? that in 1955 P. G. & E. would have 
earned only 0.15% return from the Sierra service alone, 
with revenues at the 1948 rate”, and would have earned only 
3.05% return from all its jurisdictional interstate service, 
not enough to cover even the cost of bond money. Thus, from 
any point of view, financing the Sierra business must rely 


1. See Appendix C, Schedule 4. 


2. The reason that the average allocated cost approach shows a 
slight return while the avoidable cost approach shows a large loss 
is that avoidable cost includes the eost of money which P. G. & E. 
would not have to raise if the Sierra service were eliminated. This 
cost of money is clearly a dollar outlay which could be saved, and 
hence is an avoidable cost. 

[2873] 


entirely on the credit // arising from P. G. & E.’s other 
revenues if the contract rate is restored, clearly a situation 
which is not in the best public interest. 

In this proceeding, the Commission must look at the cost 
of service to Sierra, and not to the rate of return for P. G. & 
E.’s entire Electric Department, for it must consider only 
the business to which the rate complained of applies in 
determining if it is against the public interest. Even if 
the Commission in this ease were to look to the return from 
other jurisdictional electric service,? it would find, as we 
have shown, the loss sustained from Sierra’s business is not 
being offset by revenues from the California-Oregon Power 
Company service (P. G. & E.’s only other jurisdictional 
business) so as to give P. G. & E. a proper rate of return.* 


3. No offsetting benefits accrued to P. G. & E. from the 
1948 contract. 


The Commission’s Order herein, dated September 7, 
1956, states that proper effect shall be given “to any bene- 
fits accruing to P. G. & E. through the retention of its Sierra 
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business”. We, therefore, make a showing on this point. 


1. Northern Pacific Ry. v. North Dakota, 236 US 585 (1915). 


2. Panhandle Eastern Pipeline Co. v. Federal Power Commis- 
sion, 324 US 635 (1945). 


3. See Appendix C, Schedule 4. 
[2874] 
a. No financial benefit accrued to P. G. & E. 


To determine what financial benefit, if any, accrued to 
P. G..& E., the only course is to compare the actual situation 
under the 1948 contract (Schedule F.P.C. No. 3) with the 
situation which would have existed if no such contract had 
been ‘made. This introduces a speculative element which 
can be appraised only in general terms. 

In |1948 P. G. & E. was serving Sierra under a 1938 
contract which had almost six years to run, i.e., until 
November 1, 1953. In 1948 Sierra’s electric requirements 
to meet its 1949 peak were expected to (and did) exceed the 
capacity of the two then existing 60,000-volt lines connect- 
ing P. G. & E. and Sierra. Sierra had no feasible means of 
securing power to meet that 1949 peak from any source 
other than P. G. & E. Neither the Bureau of Reclamation 
nor the construction of generating plants by Sierra could be 
counted upon for an additional supply of power in a period 
less than three years. Consequently, we may reasonably 
assume that until January 1, 1952, at the earliest, Sierra 
would have purchased power from P. G. & E. up to the full 
capacity of the two 60,000-volt lines.” 


1. It is obvious that any assumption that Sierra continued under 
the old 1938 contract is unrealistic and leaves unsolved the problem 
of how Sierra would have met its public utility obligations for 
service. However, leaving these aspects aside, we may consider the 
situation solely with respect to P. G. & E. service to Sierra. 
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[2875] 

For the period from January 1, 1948 to December 31, 
1951, under the above assumption, P. G. & E. would have 
_ continued to supply power to Sierra under the 1938 contract 

up to the capacity of its then existing transmission lines. 
Under the 1938 contract rates, the revenues to P. G. & E. 
' during this period for the power delivered to Sierra would 
have been approximately 10% higher than under Schedule 
FP. CG. No. 3. Since the 110,000-volt transmission line pro- 
vided for in the 1948 contract would not have been con- 
' structed by P. G. & E., its deliveries of power would have 
~ been somewhat less and its costs would have been reduced 
- eorrespondingly. It is clear, therefore, that there is no bene- 
ft to P. G. & E. to be taken into account for this period of 

time. 
For the period subsequent to January 1, 1952, our specu- 
lation must consider two alternatives. The first is that 
Sierra as of that date, completed and placed into operation 
generating capacity sufficient to supply its entire load. In 
that event, Sierra would presumably have eliminated pur- 
chases from P. G. & E., but would have been required to pay 
the minimum charge under the 1938 contract until Novem- 
ber 1, 1953. It is evident that with Sierra’s construction of 
its own generating capacity, P. G. & E. would be able to 
make a corresponding reduction in its own capacity require- 
ments (except for such standby capacity as was paid for 
[2876] 
by Sierra). P. G. & E. would // then have less costs. This 
reduction in cost would be greater than the amount of rev- 
enue lost by dropping Sierra. This can be seen by examining 
Schedule 1 which sets forth the costs which would be elim- 
inated by dropping Sierra’s load and the revenue received 
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from Sierra. The difference between those two figures will 
be seen to exceed the minimum charge of $75,000 per year 
that Sierra would be obligated to pay until November 1, 
1953. 

The second alternative situation to be considered as of 
January 1, 1952, is the possibility that Sierra might then 
have been purchasing power from the Colorado River Com- 
mission of Nevada which would, in turn, have been purchas- 
ing Shasta Dam power from a Bureau of Reclamation trans- 
mission line. 

This would have meant that P. G. & E. would have lost 
the Sierra load and at the same time would have lost an 
equivalent amount of power supply from the Bureau’s 
Shasta Dam, and hence P. G. & E. would not have been able 
to eliminate any new capacity additions as a result of loss 
of the Sierra load. P. G. & E.’s reduction in cost would, 
therefore, be represented by the reduction in cost of pur- 
chases from the Bureau. The cost to P. G. & E. of Bureau 
power was substantially less than P. G. & E.’s average cost 
of power, hence the average cost of power on P. G. & E.’s 
System would have been increased. This increase would have 

[2877] 
had to be borne by the customers on the // remainder of 
P. G. & E.’s system, since the resulting average cost of 
power would certainly have been allowable in P. G. & E.’s 
1952 rate increase proceeding. 

It will be observed that under this alternative, as well as 
under the prior alternative, Sierra would have been obli- 
gated to continue to pay the minimum charge of the 1938 
contract until November 1, 1953. Furthermore, as long as 
the interconnection was maintained there would have had to 
be an increase in the amount of the standby charge. Since 
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the President of Sierra has expressly stated that if Bureau 
| power were purchased, it would have been necessary to 
| obtain standby power (and we agree that this was an oper- 
ating necessity) we may assume that Sierra would have 
negotiated for standby power from P. G. & E. to the full 
' extent of the 60,000-volt transmission capacity from Janu- 
ary 1, 1952 onward, and we may at least assume that P. G. 
| & E. would have been fully compensated for its standby 
service. The extent to which P. G. & E. would have received 
| income from Sierra for standby service cannot be deter- 
mined. But it would have received some income from this 
- source if Sierra had elected to purchase Bureau power. 

From the foregoing, it is an inescapable conclusion that 
| P. G. & E. obtained no material financial benefit from enter- 
ing into the 1948 contract with Sierra. We may further 
observe that P. G. & E. would not have been penalized by 

[2878] 


the // California Commission in its 1952 rate case for the 
- difference between the 1948 contract rate and the Schedule 


| B rate, if the 1948 contract had not been in existence. 

Lastly on this subject, we may observe that any increase 
~ in eosts of power borne by P. G. & E. customers as a result 
| of diversion of Shasta Power to Nevada would have been 
a purely temporary matter. At the end of 1952, the Bureau 
| eommitted 290,000 kilowatts, substantially all of the Shasta 
firm power which was not required for other preference 
- eustomers, to the Sacramento Municipal Utility District 
(Sacramento). Had 90,000 kilowatts been committeed to the 
Colorado River Commission of Nevada in 1948, presumably 
only 200,000 kilowatts could have been committed to Sacra- 
mento. Since Sacramento’s load is now approaching the 
900,000 kilowatt mark and should reach 290,000 kilowatts by 
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1959, it is evident that by 1959 it will make no difference 
in P.. G. & E.’s costs whether 290,000 kilowatts are purchased 
by Sacramento alone or by Sacramento and Nevada in com- 
bination. In either case, P. G. & E.’s purchase of Shasta 
power will be at the vanishing point. 

With respect to the 1956-1959 period, it must be kept in 
mind that if Sacramento were getting only 200,000 kilowatts 
it would have to purchase supplementary power from P. G. 
& E., as it has already contracted to do when its load exceeds 
290,000 kilowatts. Since this supplementary power is to be 

[2879] 
supplied at a rate based on Schedule R, it follows that if 
Nevada were taking some of the Shasta power now sold 
by the Bureau to Sacramento, P. G. & E. would be selling 
power to Sacramento on the Schedule R basis. Thus, again, 
it can be shown that no financial benefit accrued to P. G. & 
E. by reason of the 1948 contract. 


b. No competitive advantage accrued to P.G.&E. 


In view of Sierra’s repeated claims that P. G. & E. gained 
some competitive advantage by contracting with Sierra in 
1948, it seems advisable to point out once again some of the 
plain facts which refute Sierra’s perennial contention. 

As to the situation of Sierra itself, the Commission has 
expressly found that P. G. & E. was regarded as the only 
feasible source for the additional power which was so urg- 
ently needed by Sierra to meet its rapidly expanding load. 
Although Sierra has attacked this conclusion of the Com- 
mission, it has never succeeded in suggesting any plausible 
alternative source of power which could have met Sierra’s 
requirements. In fact, Sierra went to the absurd lengths 
of claiming before the Commission that it might have con- 
structed hydroelectric plants on the Walker River to “tide 
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it over” the succeeding three or four years,’ completely 
ignoring the common sense fact, to which Sierra’s President 
testified, that a hydroelectric plant takes at least three years 
to construct.” 

So far as competition with the Bureau of Reclamation 
for service to other customers is concerned, P. G. & E. gained 


1. Sierra’s Opening Brief before the Commission, p. 66. See 
also p. 39. 


2. Tracy testimony, Tr. p. 217. 
[2880] 

no advantage whatever by contract with Sierra. Any notion 
that P. G. & E. “tied-up” the Bureau power, another sug- 
gestion repeatedly made by Sierra, is completely contrary 
to fact. P. G. & E.’s contract for Bureau power have always 
permitted the Bureau to sell the power elsewhere. Conse- 
quently, the failure of the Bureau to make a contract with 
the Colorado River Commission of Nevada for delivery of 
power to Nevada did not in the least impair the Bureau’s 
ability to compete with P. G. & E. and actually left the 
Bureau with a greater amount of power to offer to P. G. & 
E.’s other customers. For example, if the Bureau had com- 
mitted 90,000 kilowatts of capacity to the Colorado River 
Commission of Nevada, it would have had that much less 
power to commit to the Sacramento Municipal Utility Dis- 
trict in 1952. If the Bureau were able to sell only 200,000 
kilowatts to Sacramento instead of 290,000 kilowatts, P. G. 
& E. would probably now be called upon by Sacramento for 
supplementary power instead of waiting until 1959 as now 
contemplated by P. G. & E.’s supplementary power contract 
with Sacramento. In the light of these facts it is impossible 
to find that P. G. & E. gained any competitive advantage in 
contracting with Sierra in 1948. 
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4. Undue discrimination results from F.P.C. Schedule 
No. 3. ; | 


The rate in F.P.C. Schedule No. 3 which Sierra urges 
now to be lawful is about 22% below the Schedule R rate 
[2881] 
which was established by the California Commission as 
P. G. & E.’s standard resale tarff in 1952.7 Schedule R is also 
the basis of P. G. & E.’s two resale contracts with the 
California Oregon Power Company (Copco) the only power 
sales by P. G. & E., other than to Sierra, subject to the 
jurisdiction of the Federal Power Commission. In Opinion 
No. 270 herein, this Commission has found the Copeo and 
Sierra services to be generally comparable, noting, how- 
ever, that the cost of service to Sierra was approximately 
one-seventh greater. This higher cost results from the fact 
that ‘service to Sierra requires construction, operation and 
maintenance through a rugged mountainous area with 
heavy winter snowfall, the route being largely outside P. G. 

& E.’s integrated electric network area. 

Since the Commission has, in effect, already held that 
Schedule R is an appropriate basis for comparison to deter- 
mine whether discrimination exists, it should follow as a 
matter of course that a rate 22% lower is discriminatory, 
especially when it is applied to a service much higher in 
cost? than the average resale service. 


1. Exhibit 17, p. 40. 


2. See Exhibit 36 (Revised) which shows that the rate of return 
from Sierra has been consistently lower than that from other resale 
customers even when they were in a rates. 

2 


Since the Commission made its original determination, 
events have fully justified the use of the Schedule R rate 
as a basis for comparison. Nine of the municipalities for- 
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'merly served under special contracts have now agreed to 
pay substantially the Schedule R rate after a three-year 
transition period! A tenth municipality formerly under 
- special contract is now paying the Schedule R rate. An 
eleventh municipality, Sacramento Municipal Utility Dis- 


1. Sierra would have the Commission believe that P.G.&.E. is 
| being inconsistent in proposing the Schedule R rate for Sierra 
because the seven-year contracts with the municipalities provide 
somewhat lower rates than Schedule R for the first three years of 
' the contract term and P. G. & E. has stated that performance of 
these contracts ‘‘will not constitute a burden upon Pacifie’s other 
consumers’’. There are three facts conveniently ignored by Sierra 
which provide a complete answer to this contention. In the first 
place, as already noted, the cost of service to these customers is less 
than costs to serve Sierra. In the second place, the contracts in 
question expressly permit and provide for changes in the rate so 
that if any general increase in P. G. & E.’s resale rate is authorized, 
the contract rates will be changed accordingly. Thus, these custom- 
ers will bear their due portion of any increase found to be reason- 
able by the California Public Utilities Commission. 

In the third place, it will be noted that although the rates to 
these municipal customers are stepped up to the Schedule R rate 
over a period of three years, the average rate for the term of the 
contract will be more than one-fifth higher than the contract rate 
which Sierra claims to be reasonable and non-discriminatory. 
Sierra’s argument attempts to segregate the rates during the step- 
up period from the rate over the life of the contract. This is clearly 
improper. P. G. & E.’s statement that the municipal contracts are 
not expected to burden other customers relates to the performance 
of the contracts as a whole and takes into account the costs and the 
rate changing provisions incorporated therein. 


[2883] 
trict, formerly served under // special contract is now a 
customer of the Bureau of Reclamation but has contracted 
to eee at a rate based on Schedule R, supplementary 
power from P. G. & E. New resale services to the California 
Oregon Power Company and to Southern California Edison 
Company, inaugurated since Opinion No. 270 was issued, 
are being rendered at rates based upon Schedule R. All of 
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these contracts based on Schedule R are subject to change 
in the future. None are fixed-rate contracts. 

As we have shown, restoration of the 1948 rate would 
simply require that service to Sierra be subsidized to the 
extent of some $550,000 per year and this subsidy must 
inevitably burden P. G. & E.’s other customers. 

Any subsidy to Sierra is entirely unwarranted. During 
1954 and 1955, it paid to P. G. & E. the Schedule R rate 
and yet earned 6.09% and 6.25% return, respectively. If it 
had paid only the 1948 rate, it would have earned 7.43% 
and 7.69% for those years, respectively.’ 

Contrast with these figures, P. G. & E.’s actual rate of 
return for its electric system. Including revenues from 
Sierra at the Schedule R rate, the return was only 5.47% 
in 1955 and is estimated for 1956, on an average basis, at 
only 5.20%.? All of these earnings should be used to main- 
tain P. G. & E’s credit standing, not to subsidize Sierra. 


1. Appendix C, Schedule 3. 
2. Appendix C, Schedule 2 


IV 
Sierra Has No Basis for Filing Its Complaint 


The prayer of Sierra’s complaint (Docket E- 6697) asks 
that the Commission “take such action as it may deem 
appropriate for the purpose of enforcing compliance with 
the [Federal Power] Act and the Commission’s rules and 
regulations.” P. G. & E. takes no issue with this request 
with, which it is like-minded with Sierra, but it does take 
issue with the allegation which is made in the complaint 
purportedly in support of this request and which is obvi- 
ously intended to color it. 

Sierra has alleged that since February 27, 1956 P. G. & 
E. has been unlawfully demanding a rate or charge for 
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electric energy different from that prescribed in P. G. & E.’s 
' rate schedule now lawfully on file with the Commission. 

P. G. & E. answers that it may charge Sierra at the Sup- 
plement No. 1 rates because— 

a. Supplement No. 1 rates are actually on file with the 
- Commission and, by Commission regulation Section 35.2, 
~ rates actually on file must be charged, 

b. The Supreme Court opinion of February 27, 1956 
on which Sierra relies holds that the Commission order 
_ of June 17, 1954 finding the Supplement No. 1 rate lawful 
' ean be valid if based on the necessary findings, 

[2885] 
ce. The Commission has had remanded to it for further 
| findings the case (F.P.C. Docket No. E-6482) in which its 
order of June 17, 1954 was issued and the Commission has 
not yet made its findings, and 

d. Sierra has not paid for electricity at the Supplement 
No. 1 rates since January 1956 and hence has not been dam- 
aged by P. G. & E. charging such rates. 


1. Supplement No. 1 rates are actually on file with the 
Commission and, by Commission regulation Section 35.2, 
rates actually on file must be charged. 


Section 35.2 of the Commission’s Regulations reads as 


follows: 

“No public utility shall directly or indirectly de- 
mand, collect, or receive, for the transmission or sale 
of electric energy subject to the jurisdiction of the 
Commission, or for the lease or utilization of any 
facilities subject to the jurisdiction of the Commis- 
sion, any rate or charge different from that prescribed 
in its rate schedule or schedules actually on file with 
the Commission, unless the Commission shall, for good 
eause shown, otherwise provide by order.” 
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The rates in Supplement No. 1 are actually on file with 
the Commission and have been since on or about February 
2, 1953. Furthermore, the Commission has by its orders of 
March 13, 1953 and June 17, 1954 recognized that those 
rates were actually on file with the Commission. These, then, 
are the rates to be charged. As the United States Supreme 
Court has said?: 


1. Montana-Dakota Util. Co. v. Northwestern P.S. Co., 341 U.S. 
246, 251 (1951). 
[2886] 


“[Petitioner”] can claim no rate as a legal right that 
is other than the filed rate, whether fixed or merely 
accepted by the Commission, and not even a court can 
authorize commerce in the commodity on other terms.” 


In addition to citing Section 35.2, Sierra in its complaint 
cites Section 205(d) of the Federal Power Act in support 
of its allegation that it is unlawful for P. G. & E. to charge 


the rates in Supplement No. 1. 

Section 205(d) of the Act states that “Unless the Com- 
mission otherwise orders, no change shall be made by any 
public utility in any such rate [that is, a rate for transmis- 
sion or sale of electric energy subject to the jurisdiction of 
the Commission] . . . or in any rule... or contract relating 
thereto, except after thirty days’ notice to the Commission 
and to the public...” 

The rates prescribed in Supplement No. 1 to Rate Sched- 
ule F.P.C. No. 3 were filed with the Commission on or about 
February 2, 1953. The Commission on March 13, 1953 pro- 
vided that the rates in Supplement No. 1 would be effective 
as of September 6, 1953 on a temporary basis pending final 
determination by the Commission of the lawful rate. The 
rates in Supplement No. 1 did not go into effect until Sep- 
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‘tember 6, 1953. Both the Commission and the public were 
given much more than the 30 days’ notice required by the 
Act. Sierra itself knew of the proposed rates in Supple- 
[2887] 

ment No. 1 at or // before the date of the filing with the 
Commission. It is thus apparent that there has been no vio- 
lation of the requirements of Section 205(d) of the Act. 


2. The Supreme Court opinion of February 27, 1956 on 
which Sierra relies holds that the Commission order of 
June 17, 1954 finding the Supplement No. 1 rate lawful 
can be valid if based on the necessary findings. 


The Supreme Court did not declare the rates in Supple- 
ment No. 1 unlawful. It determined that the contract be- 
- tween P. G. & E. and Sierra was not changed simply by the 
filing of Supplement No. 1, but that the contract rate could 
be changed by the Commission’s order of June 17, 1954, if 
based on the necessary findings. Nor did the Supreme Court 
independently consider the P.G.&E - Sierra contract, 
- instead the Court assumed the contract to be for a fixed 
rate, as the Commission had stated in effect that since even 
a fixed rate contract could be modified by the Commission, 
' t was unnecessary to examine into any agreement of the 
parties concerning rate modifications.* 

The sequence of orders dealing with the rate set out in 
Supplement No. 1 was as follows: 

a. The Commission on March 13, 1953 provided that 
the rates in Supplement No. 1 would be effective as of Sep- 
tember 6, 1953 on a temporary basis pending final deter- 


1. See pp. 2842-2843, 2853, supra. 
[2888] 


mination by the Commission of the lawful rate. 
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b.| The Commission by its order of June 17, 1954 held 
the rates in Supplement No. 1 to be lawful rates. 

c.' The Court of Appeals for the District of Columbia 
Circuit by its decree of February 24, 1955 set aside the 
Commission order of June 17, 1954 and remanded the case 
to the Commission. 

d. The Supreme Court by its judgment of February 27, 
1956 affirmed the decree of the Court of Appeals, but in- 
structed that the case be remanded to the Commission “for 
such further proceedings, not inconsistent with the opinion 
of this Court, as the Commission may deem desirable.” 

e. Sierra sought to have the Supreme Court (1) amend 
its instructions upon remand to limit further proceedings 
before the Commission to the determination of the lawful- 
ness of the contract rate “at the time of such further pro- 
ceedings” and the fixing of the rate “thereafter to be ob- 
served and in force,” and (2) declare that any amounts 
paid by Sierra in excess of the contract rates were unlaw- 
fully collected and that defendant was obligated to make 
restitution of the excess payments. On May 28, 1956, the 
Supreme Court denied said motion without prejudice to the 
future determination of such rights as Sierra might have 
to restitution. 

f. Both the United States Court of Appeals for the 

[2889] 
District of Columbia Circuit and the United States Supreme 
Court have reviewed the Commission’s said Opinion No. 
270 and the proceedings had in connection therewith. As a 
result of the reviews, the said Court of Appeals ordered on 
June 12, 1956 “that this case be, and it is hereby remanded 
to the Federal Power Commission for such further pro- 
ceedings not inconsistent with the opinion of the Supreme 
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Court in No. 51, October Term, 1955, Federal Power Com- 
mission v. Sierra Pacific Power Company, and No. 53, 
October Term, 1955, Pacific Gas and Electric Company v. 
Sterra Pacific Power Company, as the Commission may 
deem desirable.” 

g. On or about June 12, 1956 P. G. & E. filed a motion 
with the Commission asking that the said proceedings be 
reopened. The Commission has not vet issued its order in 
response to this motion. 

The Supreme Court’s opinion specifically indicates that 
the determination of the lawful rate is the prerogative of 
the Commission and that in exercising such jurisdiction it 
may prescribe a change in contract rates whenever it deter- 
mines such rates to be unlawful. The Supreme Court’s 
opinion expressly states that the Commission order of June 
17, 1954 could have been effective to prescribe the pro- 
posed rate (Supplement No. 1) as the rate to be in effect 
prospectively from the date of the order, June 17, 1954, 

[2890] 
if based on the // necessary findings. The Court went on to 
state that “if the proceedings here satisfied in substance 
the requirements of Section 206(a), it would seem immate- 
rial that the investigation was begun as one into the reason- 
ableness of the proposed rate rather than the existing con- 
tract rate.” 

The Court’s opinion goes on to point out that the Com- 
mission had applied an erroneous standard in judging the 
proper rate to be authorized. The Commission should have 
decided whether the rates in Rate Schedule F.P.C. No. 3 
were so low as to adversely affect the public interest. 

The Commission, by order adopted September 25, 1953 
and issued September 28, 1953, declared that the proposed 
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rates of said Supplement No. 1 had become effect as of 
September 6, 1953, subject to certain provisions of Section 
205(e) of the Federal Power Act and made certain orders 
with respect to accounting and to refund in the event that 
any portion of the increased rates should be found not to 
be justified. Subsequently, the Commission, by Opinion 
No. 270 adopted June 16, 1954 and issued June 17, 1954, 
found that the proposed rate of said Supplement No. 1 was 
Just, reasonable and lawful and, that “if a finding on the 
lawfulness of the 1948 contract rate were necessary or 
appropriate, on the record before us that finding would have 
to be that the 1948 rate is unreasonably low and therefore 
[2891] 

unlawful ;” and in effect by // order authorized P. G. & E. 
to charge and collect from Sierra the proposed increase 
under Supplement No. 1 to Schedule F.P.C. No. 3. The 
Commission has not amended or rescinded its said Opinion 
No. 270 and the order contained therein, and the Commis- 
sion has not made any further order with respect to said 
Supplement No. 1. Consequently, the bills rendered to 
Sierra by P. G. & E. lawfully demand payment at the sched- 
ule of rates set forth in said Supplement No. 1. 


3. The Commission has had remanded to it for further 
findings the case (Docket No. E-6482) in which its order 
of June 17, 1954 was issued and the Commission has not 
vet made is findings. 


Although the June 17, 1954 order of the Commission was 
set aside by order of the Court of Appeals, Supplement 
No. 1, was permitted by the Court to remain on file with the 
Commission pending final disposition of the matter pur- 
suant to the remand. Unless and until that filing is rejected, 
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P. G. & E. must charge the rate therein specified. This is 
not the situation presented in United Gas Pipe Line Com- 
pany v. Mobile Gas Service Corporation’, where the rate 
filing was originally ineffective and remained so for the 
entire period in question—a nullity as the court said. We 
are here concerned with a filing which, although ineffective 
during the pendency of the Commission proceedings, was 


1. 350 U.S. 332, 100 L.Ed. 291 (Advance) ; 76 Sup. Ct. 373; 12 
PUR (3) 112. 
[2892] 


expressly // stated to be capable of effect if the substantive 
requirement of Section 206(a) of the Federal Power Act 
were met. 

The Commission has yet to determine whether or not the 
essential condition to the lawfulness of said Supplement 
No. 1 exists and has existed ever since the date of the Com- 
mission’s said Opinion No. 270, i.e., whether or not said 
Rate Schedule F.P.C. No. 3 is and was contrary to the public 
interest. If the Commission should find the existence of 
said essential condition, clearly it cannot reject the filing of 
said Supplement No. 1 and its lawfulness will be fully 
established. On the other hand, if the Commission should 
fail so to find, then it must reject the filing of said Supple- 
ment No. 1 and complainant would be entitled, under equit- 
able principles governing restitution, to have refunded to 
it all payments in excess of the lawful rate as finally deter- 
mined. 


4, Sierra has not paid for electricity at the Supplement 
No. 1 rates since January 1956 and hence has not been 
damaged by P. G. and E. charging such rates. 


Sierra, in alleging, as it does in its complaint, that P. G. 
& E.’s demand for payment of electrie service at Supple- 
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ment No. 1 rates will irreparably impair Sierra’s sale of its 
securities reaches far in its attempt to support its com- 
plaint. Sierra’s counsel is apparently impelled to make this 
allegation because Sierra has not been paying the rates 
[2893] 

demanded by P. G. & E. and hence can show no actual 
monetary damages directly caused by P. G. & E.’s billing. 

If Sierra pays the bills as rendered by P. G. & E., it 
would even then not be damaged thereby in the event the 
Supplement No. 1 rates are held by the Commission to be 
unlawful, because P. G. & E., would be obligated to repay 
any excess payments with interest. Furthermore, regu- 
lated utilities such as Sierra and P. G. & E. frequently find 
themselves in the position of having their revenues and 
expenses subject not only to the vicissitudes of general eco- 
nomic conditions, but also to the uncertainties concomitant 
with the activities of regulatory commissions. These uncer- 


tainties are necessarily part and parcel of a utility’s opera- 
tions, though much of the adverse effects of delays in reg- 
ulatory decision are alleviated by the refund procedure. 
[2894] 
Summary and Conclusion . 


The 1948 contract rate was the same as P. G. & E.’s then 
effective rate for intrastate resale service. It was expressly 
understood by Sierra that the rate would be subject to 
change in accordance with changes in that intrastate rate. 

Supplement No. 1 to Schedule F.P.C. 3 is the same as 
P. G. & E.’s most recently authorized intrastate resale rate 
and should be made applicable to service to Sierra in ac- 
cordance with the expressed understanding of the parties. 

Even were it assumed that the contract provided for a 
fixed rate, it is conceded by all that the rate is still subject 
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to modification by this Commission in the public interest. 
The public interest clearly requires such modification. 

P. G. & E. will suffer an avoidable or out-of-pocket loss 
of approximately $11,000,000 if Schedule F.P.C. No. 3 is 
made applicable to this service. Such a loss would adversely 
affect P. G. & E.’s ability to render this service unless the 
loss were made up by revenues from other customers. If the 
loss were so made up, an undue burden on those other cus- 
tomers would be imposed. 

Schedule F.P.C. No. 3 is clearly discriminatory. It is 
lower than the rate to P. G. & E.’s only other interstate 
resale customer (which customer receives service compar- 
able to Sierra’s) even though the cost to serve Sierra is 

[2895] 
1/7th greater. // It is also lower than the rate to P. G. & E.’s 
intrastate resale customers served under similar conditions. 

The Commission has been afforded the opportunity to 
repair its findings previously made in the proceeding. It 
should not abdicate its duty to the public interest by refus- 
ing to grant P. G. & E.’s motions now before it. Such refusal 
would not only terminate the proceedings without adequate 
consideration of the vital issues affecting the public interest 
but would also deny P. G. & E. the hearing to which it is 
clearly entitled in the light of this submission. It is also 
clear that in the interest of administrative-judicial coopera- 
tion the Commission should determine the issues before it 
as a basis upon which the District Court can dispose of the 
suit instituted by Sierra. 

P. G. & E.’s motions to reopen of June 8, 1956, and its 
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supplemental motion to reopen of October 10, 1956, should 
each be granted. 


Dated this 13th day of October, 1956. 
Respectfully submitted, 


F T. Searts 
JoHn C. Morrissey 
Rosert EB. May 
Attorneys for 
Pacific Gas and Electric Company 
[2896] 
State of California 
City and County of San Francisco—ss 


N. R. Sutherland, being first duly sworn deposes and says 
that he is the President and General Manager of Pacific Gas 
and Electric Company, the party filing the attached Sub- 


mission, that he has read the Submission and knows the 
contents thereof, and that the same are true to the best of 
his knowledge and belief. 

| N. R. SurHERLAND 
Subscribed and sworn to before me 
this 13th day of October, 1956 

Marte H. Stantey 

Notary Public in and for the 
City and County of San Francisco 
State of California 


My Commission Expires : November 22, 1959. 


& * a * e 
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Unrrep States OF AMERICA 


FEDERAL POWER COMMISSION 


| Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Leland Olds and Harrington 
Wimberly. 
August 3, 1948 
In the Matter of 
Paciric Gas aND ELEctric CoMPANY 


ORDER ALLOWING RATE SCHEDULE 
TO TAKE EFFECT 


Upon consideration of the application filed by Pacific Gas 
and Electric Company requesting that its Rate Sched- 


ule designated FPC No. 3 superseding FPC No. 2 pro- 
viding reduction in rates to Sierra Pacific Power Com- 
pany be allowed to take effect as of January 1, 1948; 


The Commission orders that: 

(A) The aforesaid Rate Schedule FPC No. 3 be and it 
hereby is allowed to take effect as of January 1, 
1948. 

(B) The aforesaid rate schedule shall be deemed to 
have been filed and published in compliance with 
the Federal Power Act. 

(C) Nothing contained in this order shall be construed 
as constituting approval by this Commission of 
any service, rate, charge, classification, or any 
rule, regulation, contract or practice affecting 
such service or rate provided for in the above- 
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designated rate schedule, nor shall this order be 
deemed as recognition of any claimed contractual 
right or obligation affecting or relating to such 
service or rate. 

This order is without prejudice to any findings or 
orders which have been or may hereafter be made 
by this Commission in any proceeding now pend- 
ing, or hereafter instituted, by or against the ap- 
plicant. 


By the Commission. 
Leon M. Fuevay, 
Secretary. 
Date of Issuance: August 5, 1948 


* + * bd 


Appendix “B” 
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[Appendix “C”’] 


Schedule 1—Sheet A 


This schedule describes and shows the costs which could 
be avoided by P. G. & E. if service to Sierra was eliminated 
and compares these avoidable costs with revenues under 
the Contract rate (F.P.C. Schedule No. 3) and under the 
Proposed Rate (Supplement No. 1 to Schedule No. 3) and 
shows the avoidable loss which would be experienced under 
the contract rate to be as follows: 





1952 466,190 
1953 534,608 
1954 342,551 
1955 271,783 
1956 478,978 
1957 596,313 
1958 588,288 
1959 574,044 
1960-71 6,894,328 


Total Avoidable Loss $10,947,583 


The proposed rate would provide revenues which cover 
the avoidable costs for all years from 1955 onwards. The 
basic principle followed in the schedule is to ascertain the 
expenditures that could have been or would be avoided if 
P. G. & E. were to abandon all service to Sierra. This 
approach is dictated by basic economic principles and sound 
business practices, since these are costs which must ines- 
capably be taken into account in determining the dollars 

[2900] 

Schedule 1—Sheet B 
which will have to be laid out in order// to effect the serv- 
ice which is required. It is obvious that in such a deter- 
mination the capital cost of facilities already installed 
which can be used only for rendering the particular service 
will be disregarded, since the money to provide such facili- 
ties has already been spent and no further outlay is re- 
quired. On the other hand, every dollar outlay for future 
capital facilities which can be eliminated, if the service is 
not provided, must be taken into account. 

As the schedule shows, the avoidable costs may be divided 
into two major categories. The first relates to the costs at- 
tributable to the transmission lines from P.G.&E.’s Drum 
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Power House Substation and Spaulding Substation to Don- 
ner Summit, the point of delivery to Sierra. These are lines 
which would be removed if service to Sierra were aban- 
doned. The second is the cost of power production, consist- 
ing primarily of fuel costs which would be saved and the 
cost of generating capacity which would not be required on 
P. G. & E.’s system if Sierra’s load were eliminated. 

It will be noted that the power production costs have been 
based on the most recent steam-electric generating plants, 
these: being the most economical and efficient plants on the 
system, and fairly representative of the facilities that would 
be eliminated if Sierra were not served. Since modern 
hydroelectric production is generally somewhat more costly 
than steam electric production it is unnecessary to consider 


[2901] 


| Schedule 1—Sheet C 
hydro-electric // costs. There is practically no “spilled” 


water on P G. & E.’s hydro-electric system because of the 
increasing reliance on steam and the careful integration of 
steam and hydro production. Consequently, no energy de- 
livered to Sierra can be considered to be generated by 
water that would otherwise be wasted. 

The requirements for generating capacity on P. G. & E.’s 
system have grown at a rate on the order of 250,000 kilo- 
watts a year for a number of years and at least this rate of 
growth is expected to continue into the future. Sierra’s re- 
quirements from P. G. & E., currently on the order of 
80,000 kilowatts, constitute only a fraction of this annual 
increase in P. G. & E.’s capacity requirements. It follows, 
therefore, that this is not a situation where P. G. & E. has 
been or will be supplying power to Sierra from generating 
capacity that otherwise would remain idle. 
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In order to maintain service to Sierra and supply Sierra’s 
| inereasing load, as well as the growing load of its other 
- customers, P. G. & E. has been installing, and will in the 
future install, large amounts of generating capacity. If 
service to Sierra were abandoned, these requirements for 
additional capacity could be cut back by the amount of 
Sierra’s load. This means that P. G. & E.’s requirements 
for capital could be reduced accordingly. It is therefore a 
simple fact that, if service to Sierra were abandoned, all 
of the costs of capacity, including capital costs (i.e., depre- 
ciation, return and income tax), necessary for service to 
[2902] 

Schedule 1—Sheet D 
Sierra would be eliminated. P. G. & E.’s // system costs 
would actually be less by the amount of such elimination if 
it were not necessary to serve Sierra. 

No costs are included for transmission facilities on P. G. 
& E.’s integrated network (apart from transmission facili- 
ties required in connection with generating capacity, such 
as step-up transformers, ete.), since it is not practicable to 
determine readily what effect the elimination of Sierra’s 
load would have on P. G. & E.’s provision for transmission 
facilities. It will be noted that no overhead costs, such as 
administrative and general expenses, have been included, 
except those that clearly would be eliminated if service to 
Sierra were abandoned. 

It will be observed that the costs and revenues for the 
vears 1959 to 1971 have been assumed to be constant. This 
assumption is based on the fact that the growth of Sierra’s 
load indicates that its requirements for power, over and 
above its own generation and certain other minor sources, 


413 








2902 


will reach the estimated maximum capacity of the three 
transmission lines over which P. G. & E. is obligated to 
render service by 1959. For the purpose of this study, there- 
fore, it has been assumed that P. G. & E. will thereafter 
continue to supply power up to the amount of said estimated 
maximum capacity at a load factor of approximately 60%, 
this load factor being the estimated average load factor of 
Sierra’s purchases from P. G. & E. in preceding years. 
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[2904] 
Schedule 1—Sheet 2 
DEVELOPMENT OF ELIMINATED CAPACITY COSTS 


Unit Capacity 
Sierra 


P 
Demands at Kilowatt i Eliminated 
at Time of Primary Demands at M Capacity 
PG&E Peak Sub Input Generation i Cost 
(1) (2) (3) (4) (5) 
451,700 501,900 : $ 863,300 
307,500 563,900 . $ 969,900 
613,200 681,300 : $1,137,800 
710,000 788,900 . $1,136,000 
786,000 873,300 - $1,257,600 
874,600 971,800 2 $1,399,400 
903,100 1,003,400 “ $1,444,900 
903,100 1,003,400 ; $1,444,900 


Based on Contra Costa Units 1, 2 and 3 for 1952 and 1953 ; Based 
on Contra Costa Units 1, 2, 3, 4 and 5 for 1954; and on Pittsburg 
Units 1, 2, 3 and 4 thereafter; these being the most efficient and 
economical plants in SaaesoneEne the periods considered. 


| Schedule 1—Sheet 3 
DEVELOPMENT OF UNIT CAPACITY COSTS 


Contra Costa Contra Costa Pittsburg 
Units Units Units 
1-2-3 1-2-3-4-5 1-2-3-4 
FIXED COSTS $ $ $ 
Return at 5.5% on Depreciated Investment 2,964,540 4,015,385 4,550,315 
Depreciation Expense 1,487,686 1,488,746 
Insurance, Injuries and Damages. 66,449 70,152 
Property Taxes 5 1,471,756 854,986 
Miscellaneous Revenue ceccmeecmmemmesoce ~ (16,240) (18,277) (19,156) 
Taxes Based on Income .cecccccscnmmoneece 1,399,007 2,823,325 3,199,448 
Total Fixed Costs. 5,987,648 9,846,324 10,144,491 
ALLOCATED OPERATING COSTS 
NO 108d PUCleerenrvennennnnnnnmnnnennemeneee 572,600 1,002,700 670,800 
Maintenance (75%) . 84,000 172,500 206,250 
Other Operating Costs (75%)... 322,623 406,076 332,860 
Social Security Taxes (75%) 10,676 7,098 
A & G Excl. Franchise Requirements 
C755 ip EERE PS NONS wwe 32,868 59,348 39,457 
Pensions: (759%); es 10,359 36,062 23,975 


——_—_—_ et 
Total Allocated Operating Costs.............. 1,028,935 1,687,362 1,280,440 


Total Capacity COStS ccnmeennnnene-en- 7,016,583 11,533,686 11,424,931 
Normal Operating Capacity in KW......... 340,000 575,000 660,000 
Capacity Cost in $ per KW Yr................ 20.64 20.06 17.31 
Capacity Cost in $ per KW Mo............. 1.72 1.67 1.44 
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[2906] 
Schedule 1—Sheet 4 


DETERMINATION OF INCREMENTAL COST OF FUEL 
AND VARIABLE GENERATION COSTS 


— Mills per Kilowatthour — 
Increm. 
Fuel Cost Variable Annual 
Period Kwh @® O&M® Total Cost-$ 
(1) (3) (4) (5) (7) 
Le 1-52 to  G-BO-TQ an cceccsssesseseseerer . 106,298,800 2.763 0.233 2.996 318,471 
T+ 1-52 to 12-31-52... eccccsceeeeeees 132,420,900 2.951 0.233 3.184 421,628 


Total 1952 238,719,700 740,099 740,099 
J-ESSitoniS-18-5S.— 97,667,600 2. 0.233 3. 310,974 
5-19-53 to 7-26-53 50,185,300 3. 19335, «3! 169,225 
7-27-53 to 12-31-53 123,423,400 2. 0.238 2. 367,431 
Total 1953cecmeeeeeneee 271,276,300 847,630 847,630 
1-54 tO 12-B1-Sdcneneeeee 342,755,300 2. 0.128 2, 984,393 
Total 1954 eum 342,755,300 984,393 984,393 
1-55 to 6-30-55 184,463,000 2. 0.049 2.406 443,818 
- 1-55 to 12-31-55 217,557,400 2. 0.049 2. 524,531 
Total 1955 402,020,400 968,349 968,349 
1- 1-56 to 1-14-56 18,414,500 0.049 2. 44,397 
1-15-56 to 2- 6-56 29,965,400 2. 0.049 2 78,689 
2. 7-56 to 104,917,600 0.049 2. 283,068 
5- 9-56 to 19,456,300 2.7 0.049 2. 55,275 
5-28-56 to 6-30-56 eccenrenenenn 41,084,800 2.863 0.049 2. 119,639 
7- 1-56 to 12-31-56 246,098,400 2. 0.049 2 725,498 
Total 1956 ...ceccennnnne . 459,937,000 1,306,566 1,306,566 
517,612,000 2. 2, 1,525,900 1,525,900 
547,680,000 2. 2, 1,614,600 1,614,600 
566,514,000 2. . 1,670,100 1,670,100 
1960 - 1971 6,798,168,000 2. $ 20,041,000 20,041,000 
Potato 10,144,682,700 29,698,637 29,698,637 


@® Based on oil prices in effect during periods indicated (current prices assumed for the future). 

8) Based on Contra Costa Units 1, 2 and 3 for 1952 and 1953 and based on Contra Costa Units 
1, 2, 3, 4 and 5 for 1954 and on Pittsburg Units 1, 2, 3 and 4 thereafter, these being the most 
efficient and economical plants in operation during the periods considered. 
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[2907] 


DETERMINATION OF ANNUAL GENERATION IN 


KILOWATTHOUR FOR SERVICE TO SIERRA PACIFIC 
POWER COMPANY 


Sales in 
Kilowatthours 
at Meter 
(1) 

211,347,108 
239,942,952 
302,763,726 
334,322,596 
405,367,060* 
456,200,000* 
482,700,000* 
499,300,000* 


Sehedule 1—Sheet 5 


Sales in 
Kilowatthours 
at Primary 
Sub Input 

(2) 
214,847,708 
244,148,652 
308,479,726 
361,818,396 
413,943,000* 
465,851,000* 
492,912,000* 
509,863,000* 


Sales in 
Kilowatthours 
at Generation 

(3) 


238,719,700 
271,276,300 
342,755,300 
402,020,400 
459,937,000 
517,612,000 
547,680,000 
566,514,000 


*Estimated. 


Column 2—Transmission losses from metering station to 
network grid, year 1956 and future years based 
on 1955 loss of 2.1155%. 
Column 3—Sales at Primary Sub Input divided by 0.9. 
[2908] 


EXPLANATION OF ITEMS IN SCHEDULE 1 
Schedule 1—Sheet 6 
(a) Eliminated costs on special facilities serving Sierra Pacific. 


The special facilities costs are the costs relating to the trans- 
mission lines from Drum and Spaulding to Donner Summit. The 
facilities include one 60,000 volt line from Spaulding to Summit 
and an additional line from Drum to Summit now operated at 
60,000 volts, but in the process of being converted to a 110,000 volt 
line. Costs on the transformers and major switch gear equipment 
associated with these lines and installed at Drum and Spaulding 
are not included with those to be eliminated since it is assumed that 
they would be used elsewhere on the system to the extent that they 
are not necessary in their present location except for service to 
Sierra. Costs for removing these facilities have not been included. 

Special facilities costs have been grouped into Fixed Costs and 
Operating and Maintenance Costs. Under Fixed Costs the item 
“*Property Taxes’’ consists of the ad valorem taxes payable to local 
taxing authorities in respect to the three transmission lines. ‘‘Rent’’ 
consists of $30,000 per year paid to Sierra under the 1948 con- 
tract as consideration for the installation by Sierra of a 110,000 
volt/60,000 volt substation in connection with the construction of 
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the first 110,000 volt transmission line for P.G.&E.’s service to 
Sierra. The third and last item of Fixed Costs is ‘‘Insurance, In- 
juries, and Damages’’ which may be considered in the nature of 
insurance premiums for loss and liability on account of the three 
transmission lines. 

Nothing has been included in Fixed Costs for depreciation ex- 
pense, return on investment or taxes on income with respect to 
these three transmission lines. Depreciation does not represent a 
future outlay of money and hence is not an avoidable cost. Return 
on investment in the special facilities is obviously not an avoidable 
cost in this instance and therefore must be disregarded as must 
taxes on income which are related to return. 

Salvage from removal of the three lines has been ignored. It is 
estimated that salvage would exceed cost of removal by approxi- 
mately $220,000. This salvage recovery would be an added advan- 
tage to the Company if it abandoned service to Sierra. A study by 
the Company shows that this net salvage value would greatly ex- 
ceed the cost of constructing a distribution line to serve Tamarack 
Substation, a very minor load of about 500 Kw now served from 
the Spaulding-Summit 60 Kv transmission line. There is no other 
service from the Drum and Spaulding-Summit lines apart from 
Sierra and the Tamarack Substation. For the foregoing reasons, 
both the salvaged item and the cost of the substitute line to Tam- 
arack have been ignored in the calculation. Their inclusion would 
clearly increase the net avoidable cost. 

Operating and maintenance costs on special facilities serving 
Sierra are virtually self-explanatory. They represent the cost of 
labor, materials and supplies necessary to operate and maintain the 
transmission lines and to handle the accounting and billing for 
this Sierra service. The ‘‘Social Security taxes’’ and ‘‘pensions’’ 
are costs associated with labor and are essentially additional costs 
of labor. ‘‘ Administrative and General’’ excluding franchise re- 
quirements represents an allocated amount of General Office sal- 
aries and expenses, communication equipment maintenance, Gen- 
eral Office supplies, etc., associated with labor. 

[2909] 
Schedule 1—Sheet 7 
(b) Eliminated Production Costs based on most economical steam 
plant. 


Production costs which would be eliminated if Sierra service 
were dropped are the costs of generating capacity which would 
not have been or would not be installed on the P.G.&E. System if 
Sierra’s load requirements did not have to be met. These costs are 
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based 'on those of the most recent plants which are also the most 
efficient and economical steam electric generating plants in opera- 
tion during each of the years in the study. In order to determine 
the actual amount of capacity which would be released by Sierra, 
the amount of Sierra’s demand at the time of each monthly peak 
on P.G.&E.’s system has been ascertained. These amounts repre- 
sent the actual additions to P.G.&E.’s monthly peak by Sierra’s 
load. As we have previously shown (see Exhibit 41 and testimony 
with respect thereto tr. pages 1276-1283), P.G.&E.’s capacity 
requirements must be determined on a monthly basis and the 
system planning is actually done on a monthly basis. The capacity 
costs per Kw month are derived on Sheet 3. They are based on 
Contra Costa Units 1, 2 and 3 for 1952 and 1953 and on Contra 
Costa Units 1, 2, 3, 4 and 5 for 1954, and on Pittsburg Units 1, 
2, 3 and 4 thereafter, these being the most efficient and econom- 
ical plants in operation during the periods considered. Fixed costs 
on these units include the return, depreciation and income taxes. 
These: fixed charges must be earned in order to obtain the capital 
necessary to construct the generating capacity. Operating costs 
include 75% of the annual amounts since the remaining 25% is 
considered to be attributable to the cost of energy production 
rather than to the cost of providing capacity. The unit capacity 
costs per Kw month of Sheet 3 are applied to the sum of monthly 
Sierra Kw demands at time of P.G.&E.’s system peak referred to 
generation as shown on Sheet 2 in developing the amounts of elim- 
inated capacity costs by years. 

Incremental cost of fuel and variable operating and maintenance 
costs are developed on Sheet 4. The principal component of these 
costs is the incremental cost of fuel in effect from time to time in 
the period of the study. The remaining component of variable cost 
represents the 25% of operating cost considered to be attributable 
to the|cost of energy production. The amounts of Kwh to which the 
unit fuel and variable operating and maintenance costs are applied 
are derived from the sales and Kwh at the delivery point to Sierra, 
adjusted to reflect losses to generation as developed on Sheet 5. 

Total costs to be eliminated if the Sierra load were to be dropped 
are the amounts by years shown on Sheet 1 comprising the sum of 
total special facilities costs, incremental cost of fuel and variable 
operating and maintenance costs and capacity costs. The amounts of 
these total eliminated costs by years are compared with revenue 
under the contract rate (FPC 3) and proposed rate (FPC 3, Sup- 
plement No. 1) to obtain the avoidable loss by years under each 
rate. 
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[2910] 
PACIFIC GAS AND ELECTRIC COMPANY—ELECTRIC 
DEPARTMENT 
REVENUES, EXPENSES, NET FOR RETURN, AND RATE 
OF RETURN 
1955 Recorded and 1956 Estimated 


Schedule 2—Sheet 1 


1955 1956 
Recorded Estimated 
Gross Operating Revenue 290,093 297,708 
Operating Expenses: 

Maintenance—Production D 4,152 
—Transmission 1,215 
—Distribution 

Total Maintenance 


(In Thousands of Dollars) 


Natural Gas Purchased 
Oil and Other Fuel. 
Water for Power (Hydraulic) 
Other Production 
Transmission 
Distribution 
Customers’ Accounting & Collecting............ 
Sales Promotion. 
Sub-Total . 94,256 


Administrative & General 6,445 
3,434 
550 

Casualty loss, storm damage 
Injuries & Damages. 728 
Uncollectibles 582 


Sub-Total 11,739 
Taxes: 


34,302 
74 


352 
Old Age Benefits 707 
Amortization of Tax Deficiency. 558 
State Corporation Franchise 3,761 
Federal Income - 45,981 
85,735 

Depreciation : 
Annuity 5 28,257 
Interest on Reserve - 5,822 
Total Depreciation 34,079 
Total Operating Expenses.................--s-ss--ss-s+-- 218,856 225,809 
Net for Return 71,237 71,899 
Rate Base—Depreciated 1,382,322 
Rate of Return—% 5 5.20% 


See Sheet 4 for Notes. 





[2911] 


PACIFIC GAS AND ELECTRIC COMPANY— 
ELECTRIC DEPARTMENT 
DETAIL OF REVENUES, SALES, AND AVERAGE 
CUSTOMERS 


1955 Recorded and 1956 Estimated 
Schedule 2—Sheet 2 


1955 1956 
Recorded Estimated 


96,002 
129,087 
39,511 
4,026 
13,378 


Revenues in Thousands of Dollars 


Interdepartmental 
Miscellaneous Revenues 


Sales in Millions of Kwh’s 
Domestie Service 
Commercial and Industrial 
Agricultural Power 


Street Lighting 
] 


Interdepartmental 
Total Sales 16,419.3 
Average Customers 
Domestic Service 1,338,068 1,397,083 
251,884 256,017 
68,377 70,437 
885 910 
28 29 
5 5 
1,659,247 1,724,481 
See Sheet 4 for Notes. 





[2912] 
PACIFIC GAS AND ELECTRIC COMPANY— 
ELECTRIC DEPARTMENT 


WEIGHTED AVERAGE DEPRCIATED RATE BASES 
Year 1955 Actual, 1956 Estimated 


Schedule 2—Sheet 3 
(In Thousands of Dollars) 


Intangible Plant oo 
Franchises and Consents 480 
Miscellaneous Intangible Plant 20 

Total Intangible Plant 500 


Tangible Plant 
Departmental 1,497,661 1,598,404 
Common Utility Plant—Pro Rata 43,435 47,533 
Customers’ Advances for Construction (2,335) (2,667) 
Contributions in Aid of Construction.. (7,119) (8,076) 
Motor Vehicle Depreciation (980) (1,041) 
Total Tangible Plant 1,530,662 1,634,153 
Working Capital 
Material and Supplies 12,128 
Working Cash 34,229 
Total Working Capital 46,357 


Total Weighted Average Rate Base: 
Undepreciated 1,575,754 1,681,010 
Deduct Weighted Average 
Depreciation Reserve 273,266 298,688 


Depreciated Rate Base. 1,302,488 1,382,322 
[2913] 


NOTES 
Schedule 2—Sheet 4 


(a) All amounts shown for the year 1955 are recorded book 
amounts except as noted under Item (e) below. 

(b) Revenues and expenses for 1956 are estimated on an average 
year basis. 

(ec) Oil is priced at $2.20 per bbl., f.o.b. tank cars, Richmond, for 
the year 1956. 

(d) Labor costs are at 1955 levels. 

(e) Taxes based on income are computed on the tabulated revenues 
and expenses shown, together with other allowable income addi- 
tions and deductions. 

(f) The estimate of Administrative and General expense for the 
Electric Department for 1956 includes $561,000 for the cost of 
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the Company’s participation in the research and development 
work being done by the Nuclear Power Company group. _ 
Depreciation expense for 1955 is included on the 4% sinking 
fund remaining life basis as authorized by the CPUC for use 
on the Company books in 1955. Depreciation expense for 1956 
has been computed on a 2% sinking fund remaining life basis 
using lives, rates, and other conditions tentatively agreed upon 
by representatives of the Company and the CPUC staff. 
[2914] 
EXPLANATION OF ITEMS IN SCHEDULE 2 
Schedule 2—Sheet 5 


The tabulation on Sheet 1 of Schedule 2 shows the rate of 
return of the Electric Department of the Pacifie Gas and Electric 
Company for the year 1955 as recorded and for the year 1956 as 
estimated. | 

All revenues and expenses shown for the year 1955 are recorded 
amounts except that: (a) taxes based on income are included here 
as computed on the revenues and expenses shown, together with 
other income additions and deductions required and allowed for 
determination of tax liability, and (b) depreciation expense differs 
from the book figures in that it ineludes no amount for amortization 
of plant acquisition adjustments. 

The revenue and expense estimates for 1956 are based on average 
conditions of temperature and precipitation, budget amounts for 
most maintenance and operating expenses, and the other conditions 
enumerated in the notes on Sheet 4. Ad valorem taxes have been 
included as estimated on a fiscal year basis as authorized by Deci- 
sion No. 53022 of the California Public Utilities Commission, rather 
than on the calendar basis as used on the Company books in 1955. 

Sheet 2 contains a detail. by classes, of the revenues which are 
shown in total on Sheet 1. It also shows, by classes, the correspond- 
ing kilowatt hour sales and average number of customers. 

Details of the rate bases are shown on Sheet 3. All amounts for 
1955 are based on recorded figures for the year. Working cash has 
been computed substantially in accordance with the method used 
by the Staff of the California Public Utilities Commission (with 
minor modifications) in P.G.&E. Co.’s Application No. 36635, 
CPUC Decision No. 51360, dated April 19, 1955. The rate base for 
1956 was developed in a manner similar to that for 1955. The 
increase over 1955 is caused largely by the full-year operation of 
construction projects that were underway in 1955 but in operation 
for only a portion of the year, and a time-weighted average of new 
construction estimated to become operative during 1956. 

The results of this analysis, as shown on Sheet 1, indicate that on 
the bases described in the foregoing, the rate of return for the 
Electric Department of the Pacific Gas and Electric Company was 
9.47% in 1955 and is estimated to be 5.20% in 1956. 
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[2915] 


SIERRA PACIFIC POWER COMPANY—ELECTRIC 
DEPARTMENT 


ESTIMATED RATE OF RETURN 


Years 1954 and 1955 
Schedule 3—Sheet 1 
(In Thousands of Dollars) 


Revenues (a) 


Expenses 
Maintenance 
Purchased Power 
Other Production 
Transmission 
Distribution 
Accounting and Collecting: 
Sales Promotion 


Sub-total 


Administrative and General 
Pensions 

Insurance 

Injuries and Damages 


Sub-total 


Total excl. Taxes and Depreciation (b).... 
Taxes 
Ad valorem 
Unemployment—F ederal 
—s 


Federal Old Age Benefits 
State Corporation Franchise 
Federal Income 


Depreciation (d) 


Total Operating Expenses 
Net for Return 
Rate Base (depreciated) 
Rate of Return 
Increase in net if power purchased from P G & 
E had been at rate before increase (Contract 
Rate FPC 3) 
Decrease in cost of purchased power 
Increase in income tax @ 52% 
Increase in net for return 
Net for return 
Rate of return 


See Sheet 2 for Notes 
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[2916] 
SIERRA PACIFIC POWER COMPANY—ELECTRIC 
DEPARTMENT 
ESTIMATED RATE OF RETURN 
Years 1954 and 1955 
ESTIMATED RATE BASES 


Schedule 3—Sheet 2 


1955(e) 1954(e) 


Historical Plant Capital 19,334 
Estimated Average Operative Construction 

Work in Progress. 346 
Customers advances for construction (795) 
Contributions in aid of construction (140) 


18,745 
Materials and supplies 521 
Working Cash (f) 360 


881 
19,626 


(In Thousands of Dollars) 


2,395 
17,231 


Sheet 1 
Source: 


(a) Annual Reports to California Public Utilities Commission, 
Page 69. 

(b) Annual Reports to California Public Utilities Commission, 
Page 81. 

(ce) Annual Reports to California Public Utilities Commission, 
Page 43A. 


(d) Annual Reports to California Public Utilities Commission, 
Page 89. 


Sheet 2 


(e) All amounts are averages of beginning and end of year 
figures and are derived from information in the Company’s 
Annual Report to the CPUC. 

(f) Estimated at 1/12 of purchased power and 1/6 of all 
other maintenance and operating expenses exclusive of 


pension expense, accruals to reserves, taxes, and deprecia- 
tion. 


486 





[2917] 
EXPLANATION OF ITEMS IN SCHEDULE 3 
Sehedule 3—Sheet 3 


The tabulation on Sheet 1 of Schedule 3 shows the estimated rate 
of return earned by the Electric Department of the Sierra Pacific 
Power Company for the years 1955 and 1954. All revenue and ex- 
pense items shown are derived entirely from data contained in that 
company’s annual report to the California Public Utilities Com- 
mission. To the extent that any of these figures include allocations 
of total company charges, it has been assumed that the allocations 
used by the company on its books, and accordingly included in the 
amounts shown in its annual report, are suitable for rate of return 
determination. 

The development of the rate base is shown in some detail on 
Sheet 2 of Schedule 3. All items shown there are averages of begin- 
ning and end-of-year amounts. An explanation of certain figures, 
not obtainable directly from the reports to the CPUC may be of 
interest. The amount shown for construction Work in Progress is 
an estimate of that portion of the total Electric Department con- 
struction Work in Progress that is believed to be operative during 
the year. This estimate is based on the type of work involved on each 
job listed (Production, transmission, or distribution), and the 
amount of money to be spent as of the end of the year to complete 
the job. If expenditures were nearly completed it was assumed that 
the job was operative. Customers Advances for Construction is 
shown in the report to the CPUC for the total company only. For 
developing this Electric Department rate base the company total 
was allocated to departments on a capital basis. All materials and 
supplies listed in the report to the CPUC as being ‘‘ predominately 
for the Electric Department’’ were included in this Rate Base. 
Working cash was determined as indicated in the note on Sheet 2. 
It is believed that the rate base developed as outlined above is rea- 
sonable and that it is a maximum base because questionable items 
have been treated so as to increase the amount assigned to the 
Electric Department. 

The results of this analysis show that including in expenses the 
actual costs of power purchased from the PG&E Company, the 
Electric Department of the Sierra Pacific Power Company earned 
a return of not less than 614% in 1955 and 6.09% in 1954. At the 
bottom of Sheet 1, Schedule 3, is an adjustment to show what the 
rate of return would have been had the contract rate (FPC-3) been 
in effect for both years. Under this condition the rates of return 
would have been approximately 7.69% for 1955 and 7.43% for 1954. 
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[No Number ] 


Unrrep States oF AMERICA 


FEDERAL POWER COMMISSION 


In the Matters of Docket 
No. E-6482 


Paciric Gas anp ELectric CoMPANY Desks 
Srerra Paciric Power CoMPaNny No. E-6697 


Order Denying Application for Rehearing, 
Stay, Oral Argument, and Other Relief 





* 


[3144] 
[Title of Commission and Cause Omitted] 


Before Commissioners: Frederick Stueck, Acting Chair- 
man; Seaborn L. Digby, William R. Connolo and 
Arthur Kline. ! 


ORDER DENYING APPLICATION FOR REHEARING, 
STAY, ORAL ARGUMENT, AND OTHER RELIEF 


(Issued September 5, 1957) 


Pacifie Gas and Electric Company (PG&E), on August 
9, 1957 filed an application for rehearing of our order issued 
July 10, 1057, in the above-entitled matters. On August 12, 
1957, PG&E filed an amendment to that application. Among 
other things, our July 10, 1957, order (1) denied PG&E’s 
motions filed herein on June 11, 1956, and October 15, 1956, 
for a reopening of Docket No. E-6482 and further Commis- 
sion proceedings and findings in respect to PG&E’s in- 
creased rate for wholesale electric service rendered to the 
Sierra Pacific Power Company (Sierra), which our order 
of June 17, 1954,2 would have allowed if it had not been set 
aside by the Courts,” and (2) directed PG&E to cease and 
desist from billing or demanding from Sierra charges com- 
puted at rates other than those embodied in PG&E’s Rate 
Schedule FPC No. 3 unless and until such schedule be 
lawfully superseded. PG&E now seeks Commission recon- 
sideration and stay of that order, further hearings and 


1. Inthe Matter of Pacific Gas and Electric Company, 7 PUR 3d 
256, Op. No. 270, Docket No. E-6482. 


2. Sierra Pacific Power Co. v. F.P.C., 223 F.2d 605, affirmed 
350 U.S. 348. 
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findings, and opportunity to present oral argument before 
the Commission in support of the subject application. 

Our consideration of the assignments of error, and the 
grounds or bases of PG&E’s August 9, 1957, application for 
rehearing, as amended, leads us to the conclusion that no 
new facts and no new principles of law have been set forth 
which either were not considered by the Commission when 
it adopted the aforementioned order issued July 10, 1957, 
or which now having been considered, warrant any change 
or modification thereof. Basically, the subject applica- 
tion proceeds upon the same contentions and arguments 
which were advanced heretofore by PG&E in this matter. 

[3145] 
Accordingly, we do // not find it necessary to undertake, 
at this time, a review of all of the findings and conclusions 
expressed in our July 10, 1957, order. However, we do think 
the following additional comments are appropriate in view 
of two procedural arguments raised in PG&E’s application 
for rehearing. 

PG&E argues that it was unjustifiably denied a hearing 
in regard to both of its principal contentions. Specifically, 
it alleges that the Commission erred “in not odering a hear- 
ing so that it could make a finding on the specific meaning 
of the 1948 [PG&E-Sierra] contract” as to whether the 
rate provisions thereof (a) bind the contracting parties 
to a definite and specific rate fixed for a definite and specific 
term unless changed by mutual agreement of the contracting 
parties or by action of the Commission pursuant to Section 
906 of the Federal Power Act, or (b) contemplate and 
permit the filing of unilateral changes therein pursuant to 
Section 205 (d) of the Act in the manner previously followed 
by PG&E. PG&E further alleges that the Commission erred 
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“in not granting a hearing to determine whether the Sierra 
[1948 contract] rate is adverse to the public interest” 
within the meaning of the Supreme Court’s decision in 
this matter. 

We afforded PG&E and Sierra full opportunity to sup- 
port their respective positions in this case with written 
showings of any facts and statements of any argument they 
might wish to adduce therefor prior to the taking of any 
action in respect to the merits of PG&E’s motions. PG&E 
filed such supporting statements on October 15, 1956, and 
December 3, 1956, and Sierra filed its statements on Novem- 
ber 15, 1956, and December 10, 1956, as indicated in our 
July 10, 1957, order. That procedure was suggested by 
PG&E’s counsel and concurred in by counsel for Sierra. 

As those submissions show, in addition to legal argument 
and citations of legal authority, each company submitted 
factual data in support of its respective position; which 
legal and factual showings relate to both of PG&E’s prin- 
cipal contentions referred to above. 

Only then did we act upon the merits of PG&E’s motions. 
As indicated in our July 10, 1957, order, in neither case do 
we find sufficient justification for further Commission pro- 
ceedings. In regard to PG&E’s first contention, it is our 
conclusion that in the present posture of this case, the 
Supreme Court’s decision herein must be taken as deter- 
mining that the 1948 PG&E-Sierra contract binds the parties 
thereto to a definite and specific rate fixed for a definite and 
specific term unless changed by mutual agreement of those 
parties or by action of this Commission pursuant to Section 
206 of the Act. Furthermore, action under that section 

[3146] 
being // a matter wholly within the discretion of the Com- 
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mission upon the facts of the particular case, it is our 
further conclusion that the factual bases adduced by PG&E 
in support of the alleged adverse effects of the 1948 con- 
tract rates upon the public interest do not appear to be of 
a nature which would compel or warrant further examina- 
tion or investigation by the Commission at this time. 

In regard to PG&E’s current request for stay, hearings 
and findings, and opportunity for oral argument on its 
application for rehearing, it is our further opinion, from 
what we have said herein, that no sufficient justification for 
the granting of such requests has been shown. 

In the light of the entire record and upon reconsideration 
of all the issues presented, we again conclude that our 
order issued July 10, 1957, clearly disposed of all the mate- 
rial issues of fact, law, and discretion presented herein, 
and that the relevant evidence provides substantial support 
for our determination. Accordingly, PG&E’s application for 
rehearing, stay, oral argument and other relief filed on 
August 9, 1957, as amended August 12, 1957, should be 
denied as hereinafter ordered as being necessary and ap- 
propriate for the purposes of the Federal Power Act. 


The Commission orders: 

The application for rehearing of our order issued July 
10, 1957, in these dockets, filed by PG&E on August 9, 1957, 
as amended August 12, 1957, hereby is denied. 


By the Commission. 
MicHakEL J. FARRELL, 
Acting Secretary. 
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Reply of Sierra Pacific Power Company 
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TABLE OF CONTENTS 


The Issue now before the Commission 


Outline of Sierra’s Contentions 


I. PG&E’s belated ‘‘basie contention’’ that it was the 
‘‘ynderstanding of the parties’’ that the contract does 
not provide for a ‘‘firm rate’’ is barred by the Supreme 
Court’s decision as well as by the parol evidence rule. 
PG&E is attempting to reargue the entire case and per- 
suade this Commission to reverse the Supreme Court, 
both on the law and on the facts 


A. PG&E’s supplemental motion is nothing more than 
a request to this Commission to reverse the Supreme 
Court on the merits 


. As PG&E correctly argued before the Commission, 
the explicit language of the contract cannot be varied 
by parol evidence 


. PG&E’s assertion that its new ‘‘basic contention’”’ 
and the evidence in its support was not presented to 
or passed on by the Courts is false. That contention 
was fully presented to the Courts and decided ad- 
versely to PG&E in every respect 


. If the issue were admissible, Sierra would present 
evidence that no such side agreement regarding the 
meaning of the contract as that alleged by PG&E 
was ever made. 


. PG&E’s Submission not only fails to show in what par- 
ticulars the contract rate adversely affects the public 
interest, but affirmatively shows that it does not 


A. As a matter of law, PG&E’s contention that its 
‘‘avoidable’’ or ‘‘out-of-pocket’’ costs of service to 
Sierra exceed the revenue under the contract is im- 
material 








[Record 
Page] 
B. As a matter of fact, PG&E’s own exhibit shows that 
the ‘‘out-of-pocket cost’’ of its service to Sierra is not 
more, but substantially less than the revenue 
[2928] 
. PG&E does not show that its cost of money is now or 
ever will be increased as a result of the contract, and 
in any event, it is plain that if such costs did increase, 
such increase would be borne exclusively by PG&E’s 
stockholders 


D. The contract rate is not unduly discriminatory with 
| Yespect to any of PG&E’s other utility customers 


III. PG&E’s contention that it received ‘‘no offsetting bene- 
fits’’ from the contract is nonsense: PG&E got exactly 
what it bargained for, and now asks the Commission 
to relieve it from its obligation to pay the price 


IV. PG&E has no defense to Sierra’s complaint in Docket 
No. E-6697 


Conclusion 
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[2931] 
[Title of Commission and Cause Omitted] 


REPLY OF SIERRA PACIFIC POWER COMPANY 
TO SUBMISSION OF PACIFIC GAS AND 
ELECTRIC COMPANY 


The Issue Now before the Commission. 


In its answer to Pacific Gas and Electric Company’s 
[PG&E’s] motion to reopen, filed on June 28, 1956 in 
Docket No. E-6482, Sierra Pacific Power Company [Sierra] 
pointed out that under the Supreme Court’s decision,’ 

[2932] 

whether or not the // Commission should hold further hear- 
ings was entirely a matter to be decided by the Commission 
in its own discretion, and argued that the Commission 
should deny PG&E’s motion requesting that it hold such 
hearings unless PG&E was able to show some merit to its 
contention that the 1948 contract rate was adverse to the 
public interest. 

In that answer, as well as in its supplemental answer filed 
on July 18, 1956, Sierra also demonstrated, both on the 
record now before the Commission and on the basis of public 
statements issued by PG&E, that PG&E’s contentions that 
the rate specified in the 1948 contract was or is now so low 
as to adversely affect the public interest were frivolous 
and sham. When PG&E requested leave to reply to Sierra’s 
answers, Sierra wrote the Commission on August 2, 1956, 


1. F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348 (1956) 
affirming Sierra Pacific Power Co. v. Federal Power Comm’n, 223 
F.2d 605 (D.C. Cir. 1955), which set aside the order accompanying 
F.P.C. opinion No. 270 issued June 17, 1954 in In the Matter of 
Pacific Gas and Electric Company, Docket No. E-6482. 
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joining in PG&E’s request on the ground that it was con- 
fident that any such reply would conclusively demonstrate 
that the contract rate has never been adverse to the public 
interest, and would therefore enable the Commission to 
dispose of the issues raised by PG&E on the basis of its 
own presentation, without the necessity of entering upon 
any further hearings. 

By its order issued September 7, 1956, the Commission 
permitted PG&E to reply to Sierra’s answers, but directed 
PG&E to show “in what particulars, if any” it claimed that 
the contract rate was or is “so low * * * as to adversely 

[2933] 
affect the public interest.” It seems clear, therefore, that 
the issue now before the Commission is whether or not 
PG&E has shown that it is “desirable’” that the Commis- 
sion should hold further hearings. This reply is directed to 
that issue. 
Outline of Sierra’s Contentions. 


Sierra’s confidence has been more than justified by the 
“Submission” and supplemental motion to reopen, filed by 
PG&E. For in those documents, recognizing the impossibil- 
ity of complying with the Commission’s direction, PG&E 
resorts to the desperate expedient of raising an entirely 
new “basic contention” so fantastic in nature that it is 
difficult to believe it could be seriously advanced: After 
three and a half years of litigation, culminating in a decision 
by the Supreme Court of the United States that PG&E could 
not lawfully increase the rate embodied in the contract 
without Sierra’s consent, PG&E now asks the Commission 
to find, primarily on the basis of the same record that was 


2. F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348, 355 (1956). 
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before the Supreme Court, that as a matter of fact there 
never was any such contract, anyway, and that therefore the 
Supreme Court’s decision “does not apply”! (PG&E Sub- 
mission [Sub.], p. 33.) Aside from the fact that such a con’, 
[2934] 
tention has no // bearing on whether the contract rate is 
adverse to the public interest, it would seem to require no 
argument to show that no such issue can be raised now in 
the face of the Supreme Court’s decision that as between 
PG&E and Sierra the contract is binding in accordance with 
its terms. PG&E’s supplemental motion is a bare-faced 
request to the Commission to reopen the entire proceeding 
and reverse the Supreme Court, both on the law and the 
facts. 

It is also apparent from PG&E’s Submission that it raised 
this preposterous “basic contention” in a desparate effort 
to overcome its manifest inability to produce a single fact 
or argument either in refutation of Sierra’s answers, or in 
support of its own assertions that the contract rate is and 
has heen so low as to adversely affect the public interest. 
All it can advance is an involved and complicated argument 
which upon analysis will be found not to refute but to 
support Sierra’s contention that the contract does not and 
in the foreseeable future cannot adversely affect the public 
interest. PG&E’s elaborate argument regarding its alleged 
“avoidable” or “out-of-pocket” costs is shown by analysis 
to be no more than a demonstration of the obvious fact that 
PG&E would make more money if it sold the electrie energy 

[2935] 
which it now sells to Sierra at the contract rate, to // other 
_eustomers at a rate producing a return after income taxes 
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of 544%. That we concede, but the Supreme Court has held 
that it is immaterial. 

PG&E’s contention that its “loss” under this contract, 
however infinitesimal in relation to PG&E’s total earnings, 
might conceivably increase PG&E’s “cost of money” to an 
infinitesimal degree and thereby cast an excessive burden 
upon PG&E’s other consumers, ignores the fact that under 
the practices of both the Public Utilities Commission of the 
State of California and of this Commission the rates to 
PG&E’s other consumers will be so fixed as to assure that 
any “loss” of revenue resulting from this contract will be 
borne exclusively by PG&E’s stockholders and not by its 
other consumers. In the face of this basic fact, it becomes 
abundantly apparent that PG&E’s contention that the bur- 
den of the deficiency is borne by PG&E’s other consumers, 
and is therefore unduly discriminatory as against them, 
is sham and frivolous, as we asserted in our principal 
answer. 

It should also be noted that PG&E appears to have aban- 
doned its contention that the contract has been against the 
public interest in the past. For even if its contentions 
regarding its cost of money had any validity, PG&E’s argu- 
ment goes no further than to assert that the low contract 
rate might “ultimately” (Sub., p. 40), by the process of 

[2936] 
“slow // and insidious attrition” (Sub., p. 36), place a 
burden on other customers. There is not a suggestion in 
PG&E’s Submission that any such burden has been placed 
upon other customers in the past and, of course, it is appar- 
ent from Sierra’s original answer and the exhibit annexed 
thereto that such is not the fact. Accordingly, it is unneces- 
sary to discuss further PG&E’s contentions regarding the 
501 
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alleged retroactive effect of the Atlantic? and Morgan* 
eases. For the doctrine which PG&E erroneously contends 
that they established would not be applicable, even if there 
were such a doctrine. 

We submit, therefore, that on the basis of PG&E’s own 
Submission, read in the light of the record before the Com- 
mission, the Commission is amply justified in finding that 
the contract is not against the public interest, and in denying 
PG&E’s motion to reopen, on the merits. 

While we think the lack of merit in PG&E’s contentions 
is apparent from a mere reading of its Submission, never- 
theless, that document contains so many inaccurate, mis- 
leading and confusing statements, both of fact and law, 
that Sierra deems is necessary to reply in some detail.® 


3. Atlantic Coast Line R. Co. v. Florida, 295 U.S. 301 (1935). 


4. Morgan v. United States, 304 U.S. 1 (1938) ; United States 
v. Morgan, 307 U.S. 183 (1939) ; United States v. Morgan, 313 U.S. 
409 (1941). 


>. ““Tr.’’ and ‘‘Ex.’’ citations herein are to the transcript and 
exhibits of the record in Docket No. E-6482. Citations herein to a 
brief (‘‘Br.’’) are to one of the several briefs in that docket or on 
review of the final order therein and are accompanied by abbrevia- 
tions designating the party filing, the tribunal, and whether an 
opening (‘‘Op.’’) or reply (‘‘R.”’) brief. 





[2937] 
L 


PG&E’s Belated “Basic Contention” That It Was the 
“Understanding of the Parties” That the Contract Does 
Not Provide for a “Firm Rate” Is Barred by the Su- 
preme Court’s Decision as Well as by the Parol Evi- 
dence Rule. PG&E Is Attempting to Reargue the Entire 
Case and Persuade This Commission to Reverse the 
Supreme Court, Both on the Law and on the Facts. 


According to PG&E’s Submission, its “basic contention” 
(Sub., p. 17) is no longer that the contract rate is or has 
been so low as to be adverse to the public interest, which 
was the only issue as to which the matter was permissively 
remanded to this Commission by the Court and as to which 
PG&E was directed to address itself by the Commission’s 
order of September 7, 1956. Instead, PG&E now asserts that 


its “basic contention” is that the contract rate “was not 
meant to be firm for fifteen years or longer but was meant 
to be subject to change upward or downward to reflect 
changes in PG&E’s cost of service” (PG&E’s Supp. Motion, 
p. 2). 

In support of this fantastic “basic contention” PG&E first 
cites its review of the evidence in this proceeding contained 
in its briefs on the prior hearings before the Commission, 
and secondly, offers to produce additional (and purely cu- 

[2938] 
mulative) // parol evidence of an alleged oral side agree- 
ment between the presidents of PG&E and Sierra prior to 
the signing of the contract, to the effect it was “understood” 
that the contract did not mean what it said (Sub., pp. 27-28; 
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Supp. Motion, pp. 4-5).* On this basis, it asserts that “at is 
readily demonstrable that the 1948 contract rate is not one 
for a firm rate” (Sub., p. 25). 

PG&E asserts that while it advanced this contention be- 
fore the Commission, the Commission “considered it un- 
necessary to decide this issue and made no finding on it” 
and that therefore, although the Supreme Court “had to 
assume for purposes of its opinion that the contract was for 
a firm rate, the Court did not decide that such was the nature 
of the rate” (Supp. Motion, pp. 2-3). Thus, according to 
PG&E, the issue as to the “meaning of the contract” (Supp. 
Motion, p. 5) is still open, and if the Commission sustains 
this “basic contention” this “would completely dispose of 
the case, for the Commission has already * * * found the 
old rate ‘unreasonable’ and the new one ‘reasonable’ accord- 
ing to the usual concepts * * *” (Sub., p. 17). Indeed, PG&E 

[2939] 
goes so far as to assert on the basis // of this “contention”, 
that “the rationale of the Supreme Court’s Sierra decision 
thus clearly does not apply to the contract which was actu- 
ally made and fully understood by the parties” (Sub., pp. 
32-33). 

To this fantastic contention there are three separate and 
complete answers: (a) It is no more than an attempt to re- 
verse the decision of the Supreme Court on the merits; 
(b) as PG&E itself correctly argued before the Commission, 
the plain provisions of the contract cannot be varied by 
parol evidence; and (c) every factual issue relating to the 


6. The ‘‘meaning’’ of the contract could not be more clearly 
expressed : 

**4. For all electrie energy delivered hereunder, Sierra will pay 
Pacific in accordance with the following schedule of rates: * * *”’ 
(Ex. 5, 4th contract, p. 3.) (Emphasis added.) 
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- “intent” or “understanding” of the parties, as well as the 
~ conclusion PG&E seeks to draw therefrom regarding the 
| meaning of the contract, which PG&E presented before the 
Commission, was presented in almost the identical words to 
the Supreme Court, and decided against PG&E’s contentions 
in every respect. 

We shall also show that, while it is not material, as a 
matter of fact there was not and could not have been any 
such oral agreement or “understanding” as PG&E now 
asserts. 

[2940] 


A. 


PG&E’s supplemental motion is nothing more than a re- 
quest to this Commission to reverse the Supreme Court 
on the merits. 


In F. P.-C. v. Sierra Pacific Power Co., 350 U.S. 348 
(1956), the Supreme Court held that “PG&E offered Sierra 
a, 15-year contract for power at a special low rate, which 
offer Sierra finally accepted” (350 U.S. at 352), that PG&E 
did not have the right to increase that rate unilaterally, and 
that therefore “neither PG&E’s filing of the new rate nor 
the Commission’s finding that the new rate was not unlaw- 
ful was effective to change PG&E’s contract with Sierra” 
(350 U.S. at 353). PG&E now asks the Commission to find, 
on the basis of the very same record that was before the 
Supreme Court (reinforced by further parol evidence to 
the same effect), that PG&E did not offer Sierra a 15-year 
contract at a special low rate and that therefore it dzd have 
the right to increase the contract rate unilaterally all the 
time. Accordingly, says PG&E, its filing of the new rate and 
the Commission’s finding that the new rate was not unlawful 
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were effective to change the contract rate, the Supreme 
Court’s decision to the contrary notwithstanding. 
[2941] 

This is but an attempt to have this Commission reverse 
the Supreme Court on the merits. What PG&E is really 
saying is that when in its petition for certiorari it asked the 
Court to decide whether the rate filing procedure of the 
Federal Power Act applies “to Petitioner’s rate for electric 
power service to Sierra Pacific Power Company, such rate 
being embodied in the contract between the two companies” 
(Pet. for Cert., p. 2), it had its fingers crossed, and, as a 
matter of fact, the record showed that the rate was not “em- 
bodied in the contract”. 

We do not think the Supreme Court would take kindly to 
such a suggestion. Surely, PG&E’s counsel is aware that the 
Court will not hear or pass upon moot questions.” Nor will 
it permit a litigant to prosecute or defend a cause of action 
on one theory, reserving a different theory as a “sleeper”, 
to be raised later if its first theory should be rejected. For 
example, in Chicot County Dist. v. Baxter State Bank, 308 
U.S. 371 (1940), a prior decree had cancelled certain bonds 
and enjoined the holders from asserting any claim on them. 
Subsequently, in a different suit, the Supreme Court held 

[2942] 
that the statute under which the prior // decree had been 
entered was unconstitutional. In a still later proceeding to 
recover on the bonds, founded on the theory that the prior 
decree was void because entered upon an unconstitutional 
statute, the Court said: 


g.. Bus Employees v. Wisconsin Board, 340 U.S. 416 
( 135). ; St. Perce United States, 319 U.S. 41 (1943). 
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“* * * As parties, these bondholders had full oppor- 
tunity to present any objections to the proceeding, not 
only as to its regularity, or the fairness of the proposed 
plan of readjustment, or the propriety of the terms of 
the decree, but also as to the validity of the statute 
under which the proceeding was brought and the plan 
put into effect. Apparently no question of validity was 
raised and the cause proceeded to decree on the as- 
sumption by all parties and the court itself that the 
statute was valid.” (308 U.S. at 375) 
* * * x = ¥ * 

“The remaining question is simply whether respond- 
ents, having failed to raise the question in the proceed- 
ing to which they were parties and in which they could 
have raised it and had it finally determined, were priv- 
ileged to remain quiet and raise it in a subsequent 
suit. Such a view is contrary to the well-settled prin- 
ciple that res judicata may be pleaded as a bar, not 
only as respects matters actually presented to sustain 
or defeat the right asserted in the earlier proceeding, 
‘but also as respects any other available matter which 
might have been presented to that end.’ Grubb v. Public 
Utilities Comm’n, supra; Cromwell v. County of Sac, 
supra.” (308 U.S. at 378) 


Similarly, in United States v. California & Ore. Land Co., 
192 U.S. 355 (1904), the United States in a prior proceeding 
had prayed that patents to certain lands claimed by the 

[2943] 

Land Company be declared void as forfeited. The // final 
decree had found the patents valid and sustained the title 
of the Land Company. In the later proceeding the United 
States filed a second bill seeking to have the same patents 
declared void on the ground that the land had been set aside 
as an Indian reservation. In rejecting the Government claim 
the Court said: 
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«* * * Formerly it sought to avoid the patents by 
way of forfeiture. Now it seeks the same conclusion by 
a different means, that is to say, by evidence that the 
lands originally were excepted from the grant. But in 
this, as in the former suit, it seeks to establish its own 
title to the fee. 
| “* * * the whole tendency of our decisions is to re- 
quire a plaintiff to try his whole cause of action and his 
whole case at one time. He cannot even split up his 
claim, * * * and, a fortiori, he cannot divide the grounds 
of recovery.” (192 U.S. at 358) 


In Baltimore S. S. Co. v. Phillips, 274 U.S. 316 (1927), 
Philips first filed a libel in admiralty to recover dam- 
ages for negligence in failing to provide a safe place to 
work. After he lost that suit he brought a second action 
alleging negligence in the trial and operation of the vessel. 
The Supreme Court held that he was barred under the doc- 
trine of res judicata: 

“The injured respondent was bound to set forth in 
his first action for damages every ground of negligence 
which he claimed to exist and upon which he relied, and 
cannot be permitted, as was attempted here, to rely 
upon them by piecemeal in successive actions to recover 
for the same wrong and injury.” (274 U.S. at 322) 

[2944] 

If there were any merit to PG&E’s present contention, it 
was its plain duty to present it first to the Court of Appeals 
and then to the Supreme Court either during the original 
argument or on motion for reargument, before the Court’s 
mandate issued. Nothing is more clearly settled than that 
after the Supreme Court issues its mandate no contention 
or issue which might require a change in any part of the 
Supreme Court’s original decision may be raised either be- 
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fore a lower court or before this Commission. Briggs v. 
Pennsylvania R.R., 334 U.S. 304 (1948); Kansas City So. 
Ry. v. Trust Co., 281 U.S. 1 (1930) ; In re Potts, 166 U.S. 263 
(1897); see also F. P. C. v. Pacific Power & Light Co., 307 
U. S. 156, 160 (1939). 

As the Court said in the Potts case, supra, where, on re- 
mand, a Cireuit Court had granted a rehearing on “newly 
discovered evidence” : 

“* * * “When a case has been once decided by this 
court on appeal, and remanded to the Circuit Court, 
whatever was before this court, and disposed of by its 
decree, is considered as finally settled. The Circuit 
Court is bound by the decree as the law of the case * * *. 
That court cannot vary it, or examine it for any other 
purpose than execution; or give any other or further 
relief; or review it, even for apparent error, upon any 
matter decided on appeal; or intermeddle with it fur- 
ther than to settle so much as has been remanded.’ ” 
(166 U.S. at 265) 

[2945] 

Thus it is quite clear that having unsuccessfully argued 
on one theory that it could increase the contract rate uni- 
laterally, PG&E cannot now come in and attempt to assert 
the identical right under another theory. But in any event, 
it is equally clear that the new theory is inadmissible as a 
matter of law, and that PG&E is entirely in error when it 
asserts that this issue was not presented to or passed on by 
the Courts. 











[2946] 
B. 


As PG&E correctly argued before the Commission, the 
explicit language of the contract cannot be varied by 
parol evidence. 


PG&E’s new “basic contention” is inadmissible because 
it is no more than an attempt to vary the plain language of 
the contract by parol evidence. It offers to prove that the 
parties either “believed”, “understood” or “had a side agree- 
ment” that the provision of the contract that “for all electric 
energy delivered hereunder, Sierra will pay Pacific in ac- 
cordance with the following schedule of rates * * *” really 
meant that the rate could be changed at any time by PG&E. 
The answer to this attempt was expressly and correctly 
presented by PG&E itself before the Commission in its 
opening brief on the prior hearings, at page 21: 

“1. The agreement of the parties is to be determined 
from the service contract itself. 

As the foregoing outline indicates, the present serv- 
ice contract was the fruit of a long period of discussion 
and negotiation involving consideration and balancing 
of a number of factors by each of the contracting par- 
ties. The resulting service contract was clearly intended 
to constitute a final expression of the terms of their 

[2947] 
agreement. // It is familiar law that ‘If the parties 
have integrated their agreement into a single written 
memorial, all prior negotiations and agreements in 
regard to the same matter are excluded from consider- 
ation whether they were oral or written.’ 3 Williston 
on Contracts, Rev. Ed. 1817 (Sec. 632). Although this 
principle is commonly given effect under the label of 
the parole evidence rule, it is recognized that it is a 
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rule of substantive law ‘because it deals with the ques- 
tion where and in what sources and materials are to be 
found the terms of a jural act.’ 9 Wigmore on Evidence, 
3rd Ed. 77 (Sec. 2425).” 


The applicable principle of law could not have been more 
correctly stated. It follows that the plain language of the 
contract here in issue cannot be varied by any evidence of 
prior agreements as to its “meaning”, whether oral or 
written. It means exactly what it says, and PG&E’s presi- 
dent cannot be heard to testify as to any alleged prior oral 
agreement that it would be “understood” to have a different 
meaning. PG&E’s offer to call him for that purpose should 
be summarily rejected. Nor can any evidence as to the 
circumstances surrounding the negotiation of the contract 
in any way affect its meaning. 


[2948] 


C. 


PG&E’s assertion that its new “basic contention” and the 
evidence in its support was not presented to or passed 
on by the Courts is false. That contention was fully 
presented to the Courts and decided adversely to PG&E 
in every respect. 


It is true that despite PG&E’s correct statement that as a 
matter of law the contract could not be varied by parol 
evidence, pages 16 through 40 and 5 through 25 of PG&E’s 
opening and reply briefs on the prior hearings which are 
now cited in support of its “basic contention” contain exten- 
sive discussions of the evidence relating to the negotiations 
between the parties prior to the execution of the contract, 
and are replete with such assertions as. that this evidence 
shows that the “understanding of the parties” was “that 
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the contract which was executed was intended to be subject 

to change whenever this Commission finds such change to 

be just and reasonable” (PG&E Op. Br. FPC, p. 33). This 

discussion of the evidence concludes with the assertion, at 

the end of PG&E’s reply brief before the Commission, at 
page 25, that: 

“In a few words, neither Sierra nor public opinion 

were demanding a fixed rate, nothing in the situation 

[2949] 

required a fixed rate and nothing in the // negotiations, 

the contract, or the explanations of the contract in the 

1948 proceeding ever suggested that a fixed rate had 


been discussed, much less agreed upon.” (Emphasis 
added) 


We concede, therefore, that the “basic contention” now 
tendered by PG&E was presented to the Commission on 
the prior hearings. But we deny that it was not presented 
to the! Courts and is therefore still “open”. On the contrary, 
it was not only presented to, but was passed upon by the 
Courts and decided adversely to PG&E’s contentions on 
the basis of the very “evidence” on which PG&E now wishes 
to reargue the issue before the Commission. 

For example, pages 26 (middle) to 35, inclusive, of 
PG&E’s reply brief before the Supreme Court are, with 
minor editorial changes, exact reprints of pages 9 to 15 and 
22 to 25, inclusive, of PG&E’s reply brief before the Com- 
mission, which PG&E now asserts were presented only to 
the Commission, and not before the Courts.* Moreover, 
these :pages contain substantially the same arguments re- 
garding the circumstances surrounding the negotiation of 


8. True copies of pages 17 through 35 of PG&E’s reply brief 
before the Supreme Court are annexed hereto as Exhibit A. 
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the contract as those now advanced in PG&E’s present Sub- 
mission at pages 25 through 28. 

The burden of PG&E’s argument was then, as it is 

[2950] 

today, that Sierra’s contention that the contract was entered 
into in order to forestall competition from Shasta Dam is a 
pure fiction, and that Sierra’s assertion that the contract 
ealls for a fixed rate is false. After an elaborate review of 
the evidence relating to these factual issues, including the 
identical quotation from the testimony of Sierra’s president 
which it now cites at page 27 of its Submission, PG&E con- 
cluded its reply brief before the Supreme Court, at page 
35, with the identical paragraph with which it closed its 
argument before the Commission : 

“In a few words, neither Sierra nor public opinion 
were demanding a fixed rate, nothing in the situation 
required a fixed rate and nothing in the negotiations, 
the contract, or the explanations of the contract in the 
1948 proceeding ever suggested that a fixed rate had 
been discussed, much less agreed upon.” (Emphasis 
added). 


Obviously, if the Court had accepted this contention, 
PG&E would have won the case. For, in that event, PG&E 
would have had the right under the contract to increase the 
rate by filing a new schedule, and the Commission’s order 
finding the new schedule not unreasonable would have been 
valid. But the Supreme Court held exactly the contrary: 

«“* * * Tn 1947 Sierra, faced with increased postwar 
demands and consumer agitation for cheaper power, 
began negotiating for power from other sources, includ- 
ing the Federal Bureau of Reclamation, which at the 
time had unused eapacity at Shasta Dam. To forestall 
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the potential compe- // tition, PG&E offered Sierra a 
15-year contract for power at a special low rate, which 
offer Sierra finally accepted in June 1948.” (350 U.S. 
at 351-352) 


The Court then held that the contract was binding upon 
PG&E in accordance with its terms, and concluded: 
_“* * * neither PG&E’s filing of the new rate nor the 
Commission’s finding that the new rate was not unlaw- 


ful was effective to change PG&E’s contract with 
Sierra.” (350 U.S. at 353) 


The major difficulty with PG&E’s supplemental motion to 
reopen is that both the law and the facts on which it is 
based have been expressly passed on and decided against 
it by the Supreme Court of the United States. That deci- 
sion is final and conclusive. 


8a. It should be noted that the issue as to whether a fixed rate 
had been ‘‘agreed upon’’ was not raised by PG&E in the prior 
proceedings as an affirmative ‘‘basic contention’’. On the contrary, 
as appears from Exhibit A, PG&E advanced this argument as a 
reply to Sierra’s contention that, because of the circumstances under 
which the contract was negotiated, simple justice and equity re- 
quired that the Commission should not permit PG&E to increase 
the rate, regardless of whether or not it had technical legal right 
to do so. Thus, although it is clear from Exhibit A that this issue, 
on which PG&E’s present “‘basic contention’”’ is founded, was fully 
litigated before the Courts, and that the Supreme Court’s decision 
is therefore conclusive, it is also clear that PG&E did not advance 
this issue in support of its true ‘‘basic contention’’ that the con- 
tract rate could be increased unilaterally, as it does now. It follows 
that PG&E’s present ‘‘basiec contention’’ is not only founded on 
an issue which has already been litigated and determined against 
it; it is also inadmissible. Having unsuccessfully contended before 
the Courts that it could increase the contract rate unilaterally on 
one theory, PG&E cannot now be heard to advance the same con- 
tention on a new and different theory. 


“As corrected by 3069. 


~ 
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[2952] 
D. 


If the issue were admissible, Sierra would present evidence 
that no such side agreement regarding the meaning of 
the contract as that alleged by PG&E was ever made. 


While it is plain from what has gone before that no testi- 
mony as to alleged oral agreements to vary the express 
provisions of the contract would be admissible, and that, in 
any event, the issue has been decided by the Supreme Court, 
Sierra does not wish to leave the Commission with the im- 
pression that any such agreement was ever entered into. On 
the contrary, as appears from the annexed affidavit of 
Frank A. Tracy, Sierra’s President, who conducted the 
negotiations leading up to the contract, to the best of his 
knowledge and belief, no such “agreement” was ever made 
(Exhibit B hereto). 

It will also be observed that Mr. Tracy agrees with Mr. 
Sutherland that after the contract had been entered into, 
when PG&E was seeking a general rate increase, he told 
Mr. Sutherland that Sierra could not agree to an increase 
at that time because of the continuing opposition of the 
Nevada Public Service Commission and the representatives 
of Sierra’s Nevada customers. However, Mr. Tracy denies 
that he at any time agreed that PG&E could at a later date 

[2953] 
in- // crease the contract rate unilaterally. We suggest, 
however, that Mr. Sutherland may now think of this con- 
versation as having taken place before the contract was 
entered into. It may also be that he assumed from the 
tenor of that conversation that Sierra would agree to an 
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increase at a later date. If so, he was mistaken.°® 

Sierra would also like to remind the Commission that it 
is in evidence that at the time PG&E was requesting the 
approval of the P-31 rate before the California Commission, 
Mr. B. B. Beckett, PG&E’s Chief Rate Engineer, expressly 
testified for PG&E that one of the purposes of the rate, 
which was to be offered only to purchasers who entered into 
contracts for not less than five vears, was to give the pur- 
chaser the “assurance that he will have service at this lower 
rate for a period of at least 5 vears” (Ex. 10, p. 76). Thus 
PG&E’s statement on page 3 of its present Submission that 
“in negotiating the contract the parties expressly under- 
stood that the rate specified in the contract, although not 
designated P-31 by name, was in fact that rate and would 
be subject to change in accordance with changes in the P-31 

[2954] 
rate // as filed with the California Commission”, is squarely 
contradicted by the testimony of its own witness. 

PG&E also overlooks the fact that before Sierra accepted 
the 1948 contract its rate engineer, Mr. Devore, compared 
the rates under that proposed contract with the rates under 
the contract offered by the Bureau of Reclamation, and 
found that while in the earlier vears there would be con- 
siderable discrepancy between the rates, when extended 
over the full contract period of fifteen years it appeared that 
the rate offered by PG&E was only .55 mills higher than 
that offered by the Bureau (Tr., pp. 691-698)..° It was for 


9. In any event, the letter from the Nevada Commission to this 
Commission of March 30, 1953 (Ex. 22, Ist letter) shows that, at 
least as of that date, local opposition had not been dissipated. 


10. As we shall point out at pages 50-51, infra, even Mr. Beckett 
himself computed the rates and costs on the basis of a firm rate for 
15 years in his study as to the desirability of offering the P-31 rate 
to Sierra. 
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this reason, taken into consideration with his serious doubt 
as to whether the Bureau’s proposal would be implemented 
in time to meet Sierra’s anticipated peak demands in 1949 
and 1950, that Mr. Devore recommended acceptance of 
PG&E’s proposal (Tr., pp. 696-698). Moreover, as appears 
from the record of the hearings before the California Com- 
mission at which the 1948 contract was submitted for ap- 
proval, it was largely on the basis of Mr. Devore’s study 
and recommendation that the Nevada Commission and the 
representatives of Nevada’s consumers finally withdrew 
their objections to the contract (Ex. 12, pp. 34-64). As the 
[2955] 
Commission is aware, the Nevada // Commission in a letter 
to this Commission dated March 30, 1953, opposed PG&E’s 
attempt to increase the rate on the ground, among others, 
that: 

“5__Had there been any doubt of the validity of the 
contract between the two companies, this Commission 
would have ordered Sierra Pacific Power Company 
to construct its own power stations on the Truckee, 
Carson, and Walker Rivers in Nevada and a steam 
plant to supplement the hydro power developed on 
those streams.” (Ex. 22, 1st letter) 

Thus there can be no doubt that it was clearly under- 
stood by Sierra’s Nevada customers, as well as by the 
Nevada Public Utilities Commission, which has primary 
jurisdiction over Sierra’s affairs, that the contract rate was 
intended to be binding for the term of the contract. 

It would seem therefore that if there had been such a 
secret agreement between Mr. Tracy and Mr. Sutherland as 
PG&E now alleges, such an agreement would have been 
unenforcible, even if it were not nullified by the parol evi- 
dence rule, because it would clearly have been against the 
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publie interest: Its sole effect, and presumably, therefore, 
its sole purpose, would have been to deceive the Public 
Utilities Commission of the State of Nevada, the represent- 
atives of the Nevada consumers, and the California Commis- 
sion itself, which approved the contract only after the 
opposition of the Nevada interests had been withdrawn 
(Ex. 13, p. 5). 
[2956] 
II. 

PG&E’s Submission Not Only Fails to Show in What Par- 

ticulars the Contract Rate Adversely Affects the Public 

Interest, But Affrmatively Shows That It Does Not. 


In its order of September 7, 1956, the Commission 
directed PG&E, if it should make an additional filing, to 

“show in what particulars, if any, the aforementioned 
1948 contractual rates and charges were prior to, on 
or after June 17, 1954, or presently are so low, after 
giving proper effect to any benefits accruing to PG&E 
through the retention of its Sierra business, as to ad- 
versely affect the public interest by impairing its finan- 
cial ability to continue service as a public utility, by 
casting an excessive burden upon any other of its 
electric utility customers, by being unduly discrimina- 
tory with respect to any other of its electric utility 
customers, or in any way being adverse to the public 
interest within the meaning of the aforementioned 
opinion of the Supreme Court.” 


As pointed out at pages 14 to 20 of our answer, both 
the existing record and PG&E’s own published statements 
conclusively demonstrate that its financial ability to con- 
tinue its service is not only unimpaired, but could hardly 
be sounder; that not one penny of the “deficiency” under 
this contract is or can be passed on to its other consumers; 
and that, as its other consumers do not bear any burden or 
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[2957] 
' suffer any other disadvantage as a result of the // low con- 
tract rate, there is and can be no discrimination with respect 
to them. PG&E’s Submission not only fails to advance @ 
' single word to rebut the foregoing demonstration, it does 
not even mention either the facts or arguments upon which 
those conclusions are based. All PG&E’s Submission shows 
- is that the contract is unprofitable—or rather, that PG&E 
- would make more money if it sold the same power elsewhere 
at a 514% return. That is not only obvious, it is immaterial. 
For as the Supreme Court expressly pointed out: 
«* * * the purpose of the power given the Commission 
by § 206 (a) [to set aside a contract rate] is the pro- 
tection of the public interest, as distinguished from 
the private interests of the utilities * * * [A] contract 
may not be said to be either ‘unjust’ or ‘unreasonable’ 
simply because it is unprofitable to the public utility.” 
(350 U.S. at 355) 

PG&E’s Submission is involved and somewhat confusing. 
At first it asserts that the test as to whether the contract is 
against the public interest is whether or not the contract 
rate compensates PG&E for its “avoidable” or “out-of- 
pocket costs”, and attempts to show that these costs exceed 
its revenues under the contract by over half of million 
dollars a year. To this contention there are two complete 
answers: (A), as a matter of law, it is immaterial whether 
the “avoidable” or “out-of-pocket costs” exceed the revenues 
unless it is also shown that the resulting loss of revenue 

[2958] 
adversely affects the public interest in the // particulars 
specified by the Supreme Court and (B), in any event, it is 
demonstrable from PG&E’s Submission itself that its out- 
of-pocket costs do not exceed the revenues under the con- 
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tract.: For the Submission includes as an “out-of-pocket 
cost” a 5.5% return on its production facilities, plus the 
income taxes thereon, and depreciation (Sub., Appendix 
C, Schedule 1, Sheet 3). If these items are eliminated, it 
will be seen that the revenues under the contract exceed 
the true “out-of-pocket costs”, even on the basis advanced 
by PG&E, by more than $10,000,000. 

Secondly, PG&E advances an involved and abstruse argu- 
ment to the effect that a deficiency in rate of return, if 
substantial, must by a process of “slow and insidious attri- 
tion”, increase PG&E’s “cost of money” which will “ulti- 
mately” cast a burden on PG&E’s other customers. But 
PG&E fails to show either that such an increase in cost of 
money has occurred to date, or how any burden would be 
cast upon PG&E’s other consumers even if such costs 
should increase in the foreseeable future. For not once in 
its entire Submission does PG&E come to grips with the 
fact, affirmatively established by this record and recognized 
by this Commission in the very order which PG&E is 
attempting to “revalidate”, as well as by the Courts, that 
under the practices both of the California Commission™ and 

[2959] 
of // this Commission, no burden resulting from any 
deficiency in revenue under this contract will be permitted 
to be cast upon its other customers.” That, of course, is the 
conclusive answer to PG&E’s entire contention, and its com- 


11. Re-affirmed by the California Commission as recently as last 
February 14, as appears from its Decision No. 52642, pages 6-7, 
annexed as Exhibit B to our supplemental answer. 


12. F.P.C. Opinion No. 270, mimeo pp. 23-24; Sierra Pacific 
Power'Co. v. Federal Power Comm’n., 223 F.2d 605, 606 (D.C. Cir. 
1955) ; F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348, 354 (1956). 
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plete silence with respect to it shows that PG&E is unable to 
meet that answer.* 
[2960] 


A. 
As a matter of law, PG&E’s contention that its “avoidable” 
or “out-of-pocket” costs of service to Sierra exceed the 
revenue under the contract is immaterial. 


PG&E goes to great lengths in an effort to demonstrate 
that during the life of the contract, what PG&E describes 
as the “avoidable or out-of-pocket costs” which it would save 
if it abandoned its service to Sierra exceed the revenues 
under the contract for the same period by approximately 
$550,000 a year, or a total of over $11,000,000. PG&E further 
seems to argue that this fact alone renders the contract 
“against the public interest”.* This, of course, is erroneous 
as a matter of law. For it is perfectly obvious that even 
if PG&E’s assertions as to its “out-of-pocket costs” were 
correct, it does not follow that these “losses” adversely 
affect the public interest unless PG&E can also show that 

[2961] 
such losses impair PG&E’s // financial ability to continue 
its service, cast upon other consumers an excessive burden, 


13. It is also worthy of note that PG&E’s Submission does not 
even attempt to rebut the demonstration contained in Sierra’s 
answer, pages 17-18a, that it affirmatively appears on PG&E’s own 
published financial statements, as a simple matter of accounting, 
that any deficiency under this contract will be borne exclusively 
by PG&E’s stockholders. 


14. In its original reply dated September 5, 1956, PG&E asserted 
that it could show “‘an annual out-of-pocket loss of $800,000’ (p. 
9), and, no doubt, by applying still different cost figures, it probably 
could. But then it would have ‘‘proved’’, according to its own 
standard, that its Supplement No. 1 to its Rate Schedule FPC No. 
3, which it now asserts is legal, is also against the public interest. 
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or cause undue discrimination in respect to other con- 
sumers. And, of course, PG&E cannot show that, and does 
not even try to. 

Indeed, in its opening brief before the Commission, at 
page 30, PG&E expressly pointed out that even when the 
“out-of-pocket costs” exceed the revenues, the stockholders 
are required to bear the burden: 

“* * * Of course, if PG&E had agreed that its stock- 
holders would bear the loss, the rate payers would 
never be involved unless, perhaps, the Company were 
on the verge of bankruptev and its service might be 
impaired. 

.“* * * Where a competitive situation actually exists, 
the lower rate is offered for the benefit of the business 
as a whole and the stockholder does not expect any 
reduction in return over the long run. * * * It is when 
the revenues fall below the out-of-pocket costs that the 
stockholder is required to bear the burden, presumably 


as a penalty for bad judgment on the part of manage- 
ment in retaining the business.” 


That, of course, is our basic contention here. The Supreme 
Court! having expressly held that the present contract was 
negotiated under a competitive situation, PG&E’s argument, 
which could not be more correctly expressed, would seem to 
us to be conclusive on this issue, and indeed, on this entire 
controversy. 

PG&E now seeks to bolster its contention that such 
“losses” render the contract “adverse to the public interest” 
[2962] 
by asserting that in its opening brief before the Commis- 

sion Sierra conceded that: 


“Tt is in the public interest that the present contract 
be maintained in full force and effect, at least as long 
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as Pacific earns more under the contract rate than it 
would save if Sierra’s business were lost or aban- 
doned.” 


But an examination of the text of Sierra’s brief immediately 
following this statement will show that Sierra raised this 
contention, not as a matter of law, but in support of its 
alternative contention that “Quite apart from any legal con- 
siderations, * * * it is in the public interest that the present 
contract should not be modified or abrogated at this time” 
(Sierra Op. Br. before FPC, p. 63. Emphasis added). 

Moreover, an examination of Sierra’s brief will show also 
that it advanced this argument on the basis of the assertion 
of Mr. Beckett, PG&E’s own Chief Rate Engineer, before 
the California Public Utilities Commission (then the Rail- 
road Commission) that it was to PG&E’s business advan- 
tage to offer the low P-31 rate in order to hold a particular 
business against a threat of competition, provided “* * * the 
incremental revenue is more than the incremental cost” (Ex. 
10, p. 71), or, putting it another way, “* * * if the result 
does not produce such a low revenue and low rate that it 
would not meet the costs which might be eliminated if the 
business were lost” (Ex. 10, pp. 64-65). 

[2963] 

On the basis of this testimony, Sierra argued that, inas- 
much as it was conceded at the time of the earlier hearings 
that the contract rate produced a return of 2.6% on an allo- 
cated cost of service basis, the standards laid down by Mr. 
Beckett as determinative of the business advantage of a 
low-rate contract were still met by the contract rate, and 
that therefore it was in the public interest that the contract 
be left undisturbed regardless of the binding nature of the 
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contract as a matter of law. We submit that that was a 
sound | proposition then, and that it is a sound proposition 
now. For PG&E concedes that, when calculated on an allo- 
cated cost of service basis, the revenue under the contract 
still produces a return.” 

But it is no longer necessary for Sierra to rely on this 
proposition, for the Supreme Court has now sustained 
Sierra’s basic contention that as a matter of law, the con- 
tract rate is binding until and unless it is shown that the 
contract rate is “so low as to adversely affect the public 

[2964] 
interest” (350 U.S. at 355). Of course, it requires very dif- 
ferent evidence to show that the contract rate is so low as 
to be against the public interest, than would be required to 
show that it was in the public interest to uphold the contract 
rate even though it was not legally binding. For, as the Su- 
preme Court expressly held, in the former situation, it is 
necessary to show that the rate is so low as to impair 
PG&E’s financial ability, cast an excessive burden on other 


consumers, or result in undue discrimination with respect 


? 


to them. Proof of an “out-of-pocket loss” merely proves 
that the contract is “unprofitable”, which is immaterial.’ 


15. | We should like to point out that it is not at all clear from 
PG&E's Submission. Schedule 4, whether its calculation of a rate 
of return of .15% at the contract rate is computed on the basis 
utilized by PG&E in its original Exhibit 4 in the record herein, or 
in accordance with this Commission’s method of computing the rate 
of return, as shown on Exhibit 19. We suggest that if it were neces- 
sary or appropriate to compute PG&E’s rate of return, it would be 
shown that, on the latter basis, it was far higher than .15%. 


16. | We recognize, of course, that if the management of a utility 
should propose to enter into contracts for a substantial volume of 
power at rates which clearly would not meet the utility’s true out- 
of-pocket costs, a Commission should take such steps as the law may 
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B. 
As a matter of fact, PG&E’s own exhibit shows that the 
“out-of-pocket cost” of its service to Sierra is not more, 
but substantially less than the revenue. 


In any event, PG&E’s elaborate attempts to show that the 
“avoidable or out-of-pocket costs” of serving Sierra exceed 
the revenue, are demonstrably preposterous. PG&E’s Sub- 
mission itself, when analyzed, establishes exactly the re- 
verse. 

PG&E’s contention is based upon Schedule 1 of Appendix 
C annexed to its Submission. It will be observed that Sched- 
ule 1 ineludes as “out-of-pocket” costs a 544% return on 
PG&E’s investment in its newest steam plants, plus income 
taxes thereon, as well as depreciation. Obviously, none of 
these items constitutes an “out-of-pocket cost”. All that 
PG&E’s elaborate argument shows is that if it could aban- 
don its service to Sierra and sell the same electric energy 
to other customers at a rate producing a 544% return, 


permit to prevent the utility’s entering into such contracts. The 
Commission will note that the California Public Utilities Commis- 
sion, which under the state statute must give its consent to any new 
intrastate rate agreement, insists upon a showing, before a special 
low-rate contract will be approved, that the contract rate will at 
least meet the company’s ‘‘out-of-pocket’’ costs (Ex. 18, pp. 14-15). 
But this does not mean that when a utility has entered into such a 
contract for a valuable consideration, such as to meet competition, 
and has assured the Commission that the rate was intended and 
expected to exceed the out-of-pocket costs, the utility can subse- 
quently be relieved of its contract after it has received all the 
consideration to which it is entitled, simply by showing that it has 
made an error of judgment and that the contract rate no longer 
covers its out-of-pocket costs. In such a situation, under the Su- 
preme Court’s decision, it is necessary to show that the resulting 
loss is in fact injurious to the public interest. 
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(computed on a rate base inflated by the inclusion only of 

its most expensive modern steam plants), it would make a 

lot more money. That is obvious, and is exactly what the 
[2966] 

Supreme // Court held was immaterial. 

We annex hereto as Exhibit C a copy of PG&E’s Schedule 
1, revised so as to eliminate these three items. This exhibit 
shows that there would be a substantial return to PG&E 
under the contract rate aggregating $10,599,317 over the 
life of the contract. As Exhibit D, we annex also a copy of 
PG&E’s Schedule 1, revised so as to eliminate only the 544% 
return and the income tax thereon, leaving the item for 
depreciation in.the schedule. Thus this schedule contains all 
of the elements of “cost” which would be included in cal- 
culating the incremental return in dollars and cents which 
PG&E receives from its service to Sierra under the contract 
on the basis assumed by PG&E in its Schedule 1. It will be 
observed that this schedule shows that over the period of 
the contract PG&E would receive for “return” and related 
income taxes a total of $7,043,317 under the contract rate. 
Thus it is demonstrable, on PG&E’s own showing, that serv- 
ice to Sierra under the contract is not operated at an “out- 
of-pocket loss”, but at a substantial profit. 

Of course, we do not agree that the cost of PG&E’s most 
recent, and therefore most expensive, steam plants, has a 
proper place in computing the incremental “cost” of PG&E’s 
service to Sierra. A more realistic method is that utilized by 
Mr. Beckett in justifying the low rate under PG&E’s con- 

[2967] 
tract // with the City of Redding. When asked whether the 
incremental revenue would exceed the incremental cost, he 
answered in the affirmative, pointing to the low incremental 


526 





2968 


cost of serving Redding from PG&E’s own adjacent sources 
of power (Ex. 10, pp. 64-67). Using the same method here, 
the incremental cost of PG&E’s service to Sierra should be 
computed on the basis of service from PG&E’s plants at 
Drum and Spaulding, which, of course, are among its oldest 
and most inexpensive. If a rate base derived from the cost 
of these plants were substituted in the foregoing schedules 
in place of the cost of PG&E’s modern steam plants, it is 
obvious that PG&E’s profit would be substantially greater 
than $7,043,317. 
[2968] 


C. 


PG&E does not show that its cost of money is now or ever 
will be increased as a result of the contract, and in any 
event, it is plain that if such costs did increase, such 
increase would be borne exclusively by PG&E’s stock- 
holders. 


Evidently recognizing that, under the rate-making prac- 
tices followed by this Commission and the California Public 
Utilities Commission, any direct deficiency in revenue under 
the existing contract will be borne exclusively by PG&E’s 
stockholders and not by its other customers, PG&E attempts 
to argue that, by a process of “slow and insidious attrition” 
(Sub., p. 36), the “loss” of return under the contract rate 
might ultimately place an indirect burden on its other cus- 
tomers in the future because, if it should become sufficiently 
substantial, it might increase PG&E’s cost of money. But 
PG&E fails to show how, even if its cost of money should 
increase as a result of this contract, that increase would in 
any way be reflected in an increase in the rates payable by 
PG&E’s other customers. We submit that it is perfectly 
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apparent that as long as the California Commission and this 
Commission adhere to their present practices and fix the 
[2969] 
rates of PG&E’s other customers on the // basis of an aver- 
age allocated cost of service in such a manner as to cast the 
burden of any such contract on PG&E’s stockholders, it is 
just as impossible that the burden of any increase in the 
cost of money resulting from this contract should be thrown 
on PG&E’s other customers as that its direct deficiency in 
revenues under the contract itself would be borne by them. 
For after all, unless the Commissions reverse their estab- 
lished procedures and increase the rates to other consumers 
in order to compensate PG&E for the burden of this con- 
tract, the only effect of an increase in the cost of money 
would be to decrease the return to PG&E’s stockholders. 
For example, if because of an increase in PG&E’s cost of 
money due to this contract, it is forced to offer a higher 
interest rate on its bonds in order to sell them, the amount 
of dollars necessary to meet this increased interest rate is 
merely deducted from the amount of dollars in PG&EH’s 
“return” available to pay dividends on the common stock. 
Similarly, if the market value of PG&E’s common stock is 
depressed because of a low return, it simply means that 
more stock must be issued to raise a given sum of money. 
Here again, unless the Commissions reverse their present 
practices and increase the rates to other consumers, any 
“burden” is necessarily borne solely by the stockholders. 
[2970] 

Concedely, if PG&E’s cost of money became so high // as 
actually to impair PG&E’s ability to raise the amount of 
money necessary from year to year in order to expand its 
facilities so as to meet increasing demands, it would be the 
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duty of the two Commissions, and in the public interest, to 
take steps to enable PG&E to earn a sufficient return to cor- 
rect this situation. And if it appeared that this high cost of 
money was due to the existence of this contract, or of a 
group of similar low-rate contracts, it would be the duty of 
the Commissions to set aside all such contracts and fix 
higher rates to the contract customers. Certainly, it would 
be improper for the Commissions to increase the rates of 
PG&E’s other customers to offset losses from the contracts. 
But PG&E does not even contend that any such situation 
exists now. Nor does it suggest that any such situation 
could exist in the foreseeable future. 

Moreover, it is indisputable from its own published finan- 
cial statements annexed to Sierra’s answer and on file with 
this Commission that PG&E’s financial position is so sound 
as to enable it to absorb the deficiencies from a number of 
such contracts without impairing its financial ability to 
earry out its utility functions. Thus there is no justification 
for a general rate increase in order to meet the burden of 
this contract, and in the absence of such an increase, that 
burden is necessarily borne by the stockholders. As PG&E 

[2971] 
itself points // out, “the mechanism” which would give rise 
to an increase in the cost of money is obvious. “A significant 
element in the evaluation of bond yield requirements is the 
ratio between bond interest requirements and revenues 
available to pay such interest after operating expenses are 
met” (Sub., p. 41). An examination of PG&E’s Summary of 
Earnings at page six of its Prospectus annexed to our an- 
swer will disclose that PG&E’s gross income after taxes 
exceeds the amount necessary to pay bond interest by more 
than four times. PG&E’s annual gross income after taxes 
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is about $95,000,000. It requires no argument nor the testi- 
mony of experts, to dispose of a contention that in this situ- 
ation added revenues of about $500,000 a year would pro- 
duce a lower cost of money. Moreover, a glance at market 
quotations will show that PG&E’s bonds presently sell at a 
rate as favorable as those, for example, of Consolidated 
Edison Co. of New York, Northern States Power Company, 
Southern California Edison Company, and many other 
similar and concedely prosperous companies. 

It would appear from pages 39 through 41 of the Sub- 
mission that PG&E concedes that, in relation to its over-all 
financial position, its alleged “losses” under this contract 
are infinitesimal. But PG&E tries to argue that the fact that 

[2972] 
no financial injury is actually // suffered under this par- 
ticular contract is immaterial, because the Commission must 
look at every “straw which may contribute materially to 
such a result” (Sub., p. 38). On this theory, any unprofitable 
contract is a “straw”, and therefore illegal. But the Su- 
preme Court has held otherwise. 

This is really the same argument that was advanced by 
Commission Staff Counsel on the prior hearings when he 
argued that “the fact that only a very small percentage of 
its business is involved [in this contract] would not seem to 
alter the principle” that a large number of such contracts 
might impair PG&P’s financial position. But as counsel for 
Sierra pointed out in his brief before the Supreme Court in 
answer to this contention: 

“This is not a question of ‘principle’ but ‘fact’. If this 
contract does not threaten PG&E’s financial stability, 
as concededlvy it does not, it does not injuriously affect 


17. Staff Op. Br. before FPC, p. 34. 
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the public interest. If it did, or if PG&E had entered 
into so many that they would, they would all be set 
aside under 206(a) upon a finding that such were the 
facts.” (Sierra Br. before S. Ct., p. 45, n. 12) 


And that is the view adopted by the Supreme Court: “* * * 
it is clear that a contract may not be said to be either ‘un- 
[2973] 
just’ or ‘unreasonable’ simply because it is unprofitable // to 
the public utility” (350 U.S. at 355). It is only if it is shown 
that a utility’s financial position is or in the foreseeable 
future might be adversely affected by the contract or con- 
tracts that it has actually entered into that they can be set 
aside. Nor is it necessary for the Commission to wait until 
a utility is “on the verge of bankruptcy” before it can take 
action. Obviously, any real danger to a utility company’s 
financial position caused by low-rate contracts can be fore- 
seen and corrected long before any harm can actually occur. 

And clearly, no such danger exists here. 

We submit that we have incontrovertibly demonstrated in 
our original answer and in the exhibit annexed thereto that 
PG&E’s financial condition is not impaired by the present 
contract and that there is not the slightest evidence that it 
ever can be impaired by it and that it is equally incontro- 
vertibly established that not one cent of the burden from the 
low rate will be cast upon PG&E’s other consumers. PG&E’s 
excursion into the complex field of “cost of money” may 
cause confusion, but it adds nothing to its contentions. 








[2974] 


D. 
The contract rate is not unduly discriminatory with respect 
to any of PG&E’s other utility customers. 


On the question of undue discrimination with respect to 
PG&EH’s other utility customers, we agree with Commission 
Staff Counsel’s statement in his argument before this Com- 
mission that as long as PG&E’s other customers are paying 
only a reasonable return on the business to them they are 
“not the victims of an undue discrimination because they’re 
getting all that the law entitles them to in any event” (Tr., 
p. 1447). We are also in agreement with the Commission’s 
finding, based on the same principle, that a difference in 
costs between service to Sierra and to California-Oregon 
Power Company [COPCO], would not cause any undue dis- 
crimination or preference: 

“10. * * * Inasmuch as it does not appear that the 
rate to California-Oregon exceeds the cost of service 
to it, or that the ultimate consumers connected there- 
with are placed at a competitive disadvanage as com- 
pared to ultimate consumers connected with this sale 
to Sierra, this cost differential does not, of itself, ap- 
pear to make the proposed rate unduly discriminatory 
or preferential.” (FPC Opinion No. 270, mimeo p. 28) 


PG&E suggests that because the differential is substan- 
tially greater under the contract than that considered by the 
Commission in its Opinion No. 270, the present rate must 

[2975] 
be “unduly discriminatory”. But that is a non sequitur. It 
is still true that COPCO’s rate does not exceed the cost of 
serving it, and that its ultimate consumers are not placed 
at a competitive disadvantage as compared to Sierra’s ulti- 
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mate consumers.'® Accordingly, the same principle still ap- 
plies. 

In considering the question of discrimination between 
wholesales of electric energy to distributing companies for 
resale, it must be borne in mind that while uniformity may 
be desirable it is not always attainable. Differences in rates 
in this field stand on a totally different footing, for example, 
than differences in rates to adjacent or competing con- 
sumers. There, any difference is on its face either discrimi- 
natory or preferential. Any “special contract” would there- 
fore be, at least prima facie, against the public interest. 

But as the Supreme Court pointed out, when we are deal- 
ing with sales at wholesale to distributing companies, spe- 
cial contracts are expressly recognized by the Act, and are 
frequently necessary. This is so for a number of reasons. 
For example, it is not only in the public interest, but the 
duty of a distributing company to obtain the cheapest avail- 
able power for distribution to its consumers. If, owing to its 
location, or the fortuitous circumstance that competing pro- 
ducers are bidding for its business, a distributing company 
is in a position to purchase its power requirements at a low 

[2976] 
rate, it is clearly its duty (and in the public interest) to take 
advantage of that situation for the benefit of its consumers. 
And that, as the Supreme Court has expressly held, is ex- 
actly what Sierra did when it refused PG&E’s offer of a 
contract at a higher rate and forced it to offer the P-31 rate 
“to forestall the potential competition” from the Bureau of 
Reclamation (348 U.S. at 352). The fact that the rate may 


18. As will be seen from the map annexed hereto as Exhibit E, 
the service areas of the two companies are separated by over a 
hundred miles, mostly desert. 
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be lower than that available to other distributing companies 
which are less fortuitously situated certainly does not make 
it “unduly discriminatory”. 

The resulting rate here is no more discriminatory as 
against COPCO than the even lower rate at which PG&E 
serves the City of Redding, or the rate at which Sacramento 
purchases power from the Bureau of Reclamation—or for 
that matter, the rate under the contract offered to Sierra 
by the Bureau would have been, if it had been acceptable. 
Surely, no one would contend that if Sierra had accepted 
the Bureau’s proposal and were now obtaining power at a 
rate substantially lower even than the contract rate, or if 
PG&E had agreed to wheel power to the Summit for the 
Bureau’s account, either contract with the Bureau could 
have been set aside as “unduly discriminatory” with respect 
to COPCO or any of PG&E’s customers which had not had 
the opportunity of entering into a similar arrangement. 
How then can it be said that this contract, entered into, as 
the Supreme Court has held, in order to forestall that “po- 

[2977] 
tential // competition”, is any more so? 

In any event, we do not see what standing PG&E would 
have to complain of its contract, even if it were discrimi- 
natory. If there were any harmful discrimination as against 
COPCO, COPCO itself would have the right to institute a 
proceeding before this Commission to review the contract 
under § 206(a). So also, if there were any discrimination as 
against any of PG&E’s other consumers in the State of 
California, either the consumers themselves or the Califor- 
nia Commission would have the right to institute a proceed- 
ing before this Commission. But the California Commission 
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has refused to permit PG&E to increase its contract rate to 
Sierra (Ex. 17, pp. 40-42), and there is no evidence, and 
PG&E does not even allege, that COPCO or anyone else 
(except PG&E itself) has any objection to Sierra’s contract. 

We submit that it is clear that the contract rate is neither 
“unduly discriminatory with respect to any other of PG&E’s 
electric utility customers”, nor in any other manner “ad- 
verse to the public interest”. 


[2978] 
1. 


PG&E’s Contention That It Received “No Offsetting Bene- 
fits” from the Contract Is Nonsense: PG&E Got Exactly 
What It Bargained For, and Now Asks the Commission 
to Relieve It from Its Obligation to Pay the Price. 


PG&E devotes some ten pages of its Submission to its 
contention that it received no “offsetting benefits” from the 
contract because it is unprofitable. Accordingly, it now as- 
serts, PG&E would be better off if it had never entered in- 
to it. As we have seen above, it is immaterial that the con- 
tract is unprofitable. But in any event, it is clear from the 
record that PG&E considered at length and in detail the 
relative advantages to it of offering the P-31 rate, agreeing 
to wheel Shasta power to PG&E for the Bureau, or aban- 
doning Sierra’s business altogether, and concluded that it 
was to its business advantage to offer a fifteen vear con- 
tract at the P-31 rate in order to hold the business and fore- 
stall the competition from the Bureau. All it is really seek- 
ing now is that, having received all the benefits of that 
agreement, the Commission should help it renege on its 
obligation to pay the price. 
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[2979] 

PG&E’s perennial assertions that Sierra’s contention that 
the contract was entered into in order to forestall compe- 
tition “is a figment of Sierra’s imagination” and “fictitious” 
and that it is “false” to say that the parties agreed that the 
rate would be fixed (Sub., pp. 26-27), have a hollow ring in 
the light of the decision of the Supreme Court that, “To 
forestall the potential competition” from Shasta Dam, 
“PG&E offered Sierra a 15-vear contract for power at a 
special low rate”, and attempted to increase the rate “when 
power from Shasta Dam was no longer available to Sierra 
== *” (350 U.S. at 352). Thus, in reality, PG&E is now 
hurling its epithets at the Supreme Court of the United 
States itself. 

Moreover, as we have pointed out heretofore, the 
Court’s decision as to the facts was reached after PG&E 
had argued at length in support of its assertion that the 
evidence showed that the contract was not offered to fore- 
stall competition, that PG&E did not seek to increase the 
rate as soon as Shasta power became unavailable to Sierra, 
and that the contract was not intended to provide for a fixed 
rate. 

As will be observed from PG&E’s reply briefs,2° PG&E 
presented this argument, both before the Commission and 
before the Courts, in reply to Sierra’s contention that, be- 

[2980] 
cause of // the circumstances under which the contract was 
negotiated, simple justice and equity required that the Com- 
mission should not permit PG&E to increase the rate, re- 


19. Pages 18-21 supra. 


20. The pertinent pages containing PG&E’s argument in the 
Supreme Court are annexed hereto as Exhibit A. 
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gardless of whether or not it had a technical legal right to 
do so. 

Sierra’s contention is set forth in pages 50 to 65 of its 
brief before the Supreme Court, copies of which have been 
served on the Commission. As will be seen from an examina- 
tion of those pages, Sierra based its argument both on the 
prior testimony of PG&E’s own witnesses before the Cali- 
fornia Commission, and on the studies made by PG&E’s 
Chief Rate Engineer, Mr. Beckett, and Mr. N. S. Sutherland, 
then its Vice President in charge of sales, in October, 1947.” 
These studies were made at the request of PG&E’s former 
president, Mr. Black, after Sierra had rejected PG&E’s 
offer of a contract calling for a higher rate plus an escalator 
clause (Ex. 27, p. 4; Ex. 44, p. 1). As we pointed out in our 
brief before the Supreme Court, the resulting studies show 
that both Mr. Sutherland and Mr. Beckett considered in 
detail the probable cost to PG&E, the cost to the Bureau, 
and the resulting cost of power to Sierra, when projected 
over the full term of the contract, under two proposals 
advaneed by the Bureau, that PG&E wheel Shasta power 
to the Summit (Ex. 43), or that it construct a new line over 
the mountains into Nevada (Tr., pp. 682-687), and compared 

[2981] 
the result with the // costs if PG&E should offer to serve 
Sierra at the P-31 rate. Both studies show that the Bureau’s 
proposal to construct new lines across the mountains would 
produce a lower average cost to Sierra than P-31. The 
studies also show that the cost to Sierra under the Bureau’s 
wheeling proposal would be substantially the same as its 
cost at the P-31 rate, and that PG&E could make a sub- 
stantial profit if, instead of wheeling for the Bureau’s 


91. Exhibits 44 and 45. 
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account, it purchased Shasta power from the Bureau, trans- 
ported it to the Summit, and there sold it at the P-31 rate: 
“Tt is a toss up between P-31 and C. V. [Central Valley or 
Bureau rate] + costs to Summit. The exchange basis plus 
charges is no better than P-31” (Ex. 45, p. 7). Mr. Suther- 
land also points out that if PG&E should agree to the 
Bureau’s wheeling proposal “we would be in endless trouble 
to do the same thing for others” (Ex. 45, p. 2). Accordingly, 
the P-31 rate was offered, and accepted by Sierra. 

In its reply brief in the Supreme Court, PG&E attempted 
to belittle this evidence, and argued that there was no com- 
petition at all (see Ex. A). But the courts drew precisely 
the conclusions from this evidence which we have advanced 
from the outset, and rejected every conclusion advanced by 
PG&E. Thus, the Court of Appeals, which went into the 
facts in slightly more detail than the Supreme Court, found 
the facts to be as follows: 

“In 1938, Pacific Gas and Electric Company * * * 

[2982] 

entered into its second 15-year contract to // sell elec- 
trie energy to Sierra Pacific Power Company * * *. 
With the end of World War IT, it became apparent that 
before expiration of this contract in 1953 Sierra’s 
rapidly increasing demands would require either the 
construction of an additional transmission line into its 
area by PG&E, or the development of a new source of 
power. Accordingly, in 1947 Sierra commenced negotia- 
tions with PG&E and the Bureau of Reclamation which 
offered to furnish power from Shasta Dam. 

At first PG&E offered a 15-year contract at the 1938 
contract rates but with an ‘escalator fuel clause.’ Sierra 
rejected this and turned to intensive negotiations with 
governmental agencies for ‘cheap Government power.’ 
P G & E then proposed a lower rate (the so-called P-31 
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schedule) for the same term without the escalator 
clause. This proposal was accepted in June 1948 and 
embodied in a contract which was duly filed with the 
California Public Service Commission and the Federal 
Power Commission. The P-31 schedule was a lower rate 
approved by the California Public Service Commission 
(formerly Railroad Commission) to enable P G & E to 
retain business of customers that would otherwise “be 
lost altogether’ to public power competition. But a 
significant condition of this approval was that any loss 
from such service would be borne by P G & E’s stock- 
holders and not by its other customers. 

In 1952, however, when public power from Shasta 
Dam was no longer available to Sierra, P G & E sought 
the California Commission’s approval for rate in- 
creases for Sierra and other customers under the P-31 
schedule? (Fn. 2: With the significant exception of 
one city [Redding] which still could have utilized 
Shasta Dam power.) The Commission refused on the 
ground that the special contracts were entered into 
Sn order to forestall alleged government competition 
and with the clear understanding that its stockholders 
must bear any burden * * *.’ In February, 1953, in a 
further effort to increase its rates, P G & E filed the 
schedule of increased rates in question here with the 
Federal Power Commission under § 205 * * *.” (223 
F.2d at 606) 





[2983] 

As we have seen, the Supreme Court’s opinion, while 
going into somewhat less detail, is prescisely to the same 
effect. 

It is somewhat startling to find a member of the Bar of 
the Supreme Court of the United States now designating 
Sierra’s recital of what the Supreme Court has found the 
facts to be, as “figments of Sierra’s imagination”, “false’’, 
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and “fictitious”. But in any event, unfortunately for PG&E’s 
present contentions, the Supreme Court has the last word, 
and that word has been spoken: PG&E offered Sierra a 15- 
year contract at the P-31 rate for the purpose of holding 
Sierra’s business against the threat of Bureau competition, 
and attempted to repudiate the contract when that purpose 
had been accomplished. It got what it wanted, but doesn’t 
want to pay the price. 

It may well be, as PG&E’s Submission suggests, that as 
events have turned out PG&E would have been better off 
if it had accepted the Bureau’s wheeling proposal, or aban- 
doned its service to Sierra altogether. But it should also 
be borne in mind that if PG&E had entered into the wheeling 
proposal Sierra would now be obtaining the benefits of the 
Bureau rate plus PG&E’s charges for transmission to the 

[2984] 

Summit. And // if PG&E had refused either to wheel power 
for the Bureau or to offer the P-31 rate, it is plain from the 
record that Sierra would have been compelled by the pres- 
sure of its own customers, and more particularly of the 
Public Service Commission of Nevada itself, to accept the 
Bureau’s proposal to build new lines over the mountains 
(Ex. 12; Ex. 22, 1st letter). In that event, Sierra would 
now be purchasing all the power needed for its present or 
foreseeable requirements at an average cost of .55 mills less 
per K.W.H. than its costs under the 1948 contract (Ex. 12, 
pp. 36-37). 

Of course, if Sierra had been ordered to accept the 
Bureau’s proposal by the Nevada Commission, which has 


22. PG&E’s rate engineer Roberts testified that when the P-31 
rate was offered in 1947, PG&E’s management were counting on a 
““recession’’, and a consequent drop in costs (Tr., p. 1295). 
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jurisdiction over Sierra’s retail sales, it could not have 
been charged with any violation of its “public utility” obli- 
gations as PG&E perennially asserts, even if the antici- 
pated shortages had developed. But, as the record shows, 
as a matter of fact no such shortages would have developed. 
Sierra’s actual peak demands did not exceed the 40,000 
K.W. it could have obtained under its existing facilities 
(Ex. 12, p. 29) until 1952, with the exception of a minor 
excess of 560 K.W. in 1950 (Tr., p. 706). Thus, the fears 
which led Mr. Tracy to reject the Bureau’s proposal and 
accept PG&E’s were unfounded. 

But in any event this issue has been put at rest. For the 
courts have upheld the basic facts on which Sierra has 
throughout contended that as a matter of equity and simple 

[2985 }* 
justice PG&E should be held to its part of the bargain, 
even if it were not compelled to observe it under the decision 
of the Supreme Court." Whatever potential loss PG&E 
may contend that it is now suffering under that bargain is 


22a. It is idle for PG&E to argue that the Court’s statement of 
facts is not binding on it on this remand. It is plain from Exhibit 
A that it was PG&E itself which placed these facts in issue before 
the Courts by controverting the statement of facts advanced by 
Sierra. The record further conclusively shows that these issues of 
fact were litigated at length and in detail before the Courts and 
resolved against PG&E’s contentions. Having chosen the Courts 
as the forum in which to litigate these issues, PG&E is bound by the 
result, and cannot now attempt to re-litigate the same issues before 
the Commission on this remand. It is also to be borne in mind that 
in any event, the remand authorizes only such ‘‘further proceed- 
ings’’ as are ‘‘not inconsistent with this opinion’’. As the Supreme 
Court has pointed out, “‘The direction to proceed consistently with 
the opinion of the Court has the effect of making the opinion a part 
of the mandate, as though it had been therein set out at length.”’ 
Gulf Refining Co. v. United States, 269 U.S. 125, 185 (1925) 


*As corrected by 3070. 
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offest by the potential loss Sierra and its consumers would 
suffer if PG&E were relieved of its obligation under the 
contract, now that, as the Supreme Court has held, Shasta 
power is no longer available to it. 

PG&E having obtained the benefits of the contract, we 
submit that the public interest, as well as the simplest 
principles of justice and equity, dictate that it should not be 
relieved of the burden of paying the price. 


[2986] 
IV. 
PG&E Has No Defense to Sierra’s Complaint in Docket No. 
E-6697. 


PG&E’s attempt to answer Sierra’s complaint in Docket 
No. E-6697 deserves scant attention. Having argued that 
the Supreme Court has never decided the basic issue in- 
vloved in this controversy, that its decision is inapplicable, 
and that the facts as set forth in its opinion are “figments 
of the imagination”, “false”, and “fictitious”, PG&E now 
contends that the Court’s decision is ineffective because it 
has not been implemented by this Commission: PG&E’s 
unilateral filing of “Supplement No. 1 to its Schedule FPC 
No. 3” is still the legal “filed rate” because it has not been 
physically expunged from the Commission’s records (Sub., 
p. 55), notwithstanding the Supreme Court’s decision that 
the unilateral filing of a schedule changing a contract rate 
was “a nullity’* and not “effective to change PG&E’s con- 
tract with Sierra”.** Similarly, the Commission’s Opinion 
No. 270 is still valid and effective hecause “The Commission 


23. United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332, 347 (1956). 


24. F.P.C. v. Sierra Pacific Power Co., 350 US. 348, 353 (1956). 
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[2987] 

has // not amended or rescinded” it (Sub., p. 61), notwith- 
standing the Supreme Court’s decision setting it aside as 
“invalid”. Apparently, PG&E is trying to enlist the Com- 
mission as a partner in the flagrant disregard of the Su- 
preme Court’s decision which is the pervading theme of 
PG&E’s entire Submission. Has PG&E not read § 313(b) 
of the Federal Power Act? The judgments and decrees of 
the courts are “final”, and require no implementation from 
the Commission. The filing having been declared “a nullity” 
and the Commission’s order of June 17, 1954 “invalid”, the 
only rate lawfully on file with the Commission is the contract 
rate, and it is unlawful for PG&E to charge Sierra with 
any different rate. 

Even conceding that under the doctrine of the Atlantic 
and Morgan cases a court of equity might conceivably per- 
mit PG&E to retain the sums heretofore collected while 
the Commission’s order was still in force, there is nothing 
in those cases or elsewhere in the law which authorizes 
PG&E to continue to charge the higher rate after the Com- 
mission’s order has been set aside. Nor does the Court’s 
order denying Sierra’s motion to amend the opinion support 
such a proposition. Sierra’s motion dealt only with its 
right to restitution and had nothing to do with PG&E’s right 

[2988] 
to continue charging an // unlawful rate, and in any event, 
it is plain from the language used by the Court (351 U.S. 
946) that the motion was denied solely because, as the 
Solicitor General pointed out in opposing Sierra’s motion, 


25. See F.P.C. v. Sierra Pacific Power Co., 351 U.S. 946 (1956). 
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Sierra’s right to restitution was not properly before the 
Court.”® 

But it is idle to discuss this question further because 
PG&E’s Submission does not even purport to shaw tat the 
contract rate is now or has at any time in the past been 
“adverse to the public interest”. PG&E should be ordered 
forthwith to cease and desist from demanding of Sierra 
an unlawful rate. 

[2989] 
CONCLUSION 


The issue before the Commission under the Supreme 
Court’s remand is whether or not it is desirable for the 
Commission to hold further hearings in order to determine 
whether or not the contract rate is so low as to be adverse 
to the public interest. 

Under the Commission’s order of September 7, 1956, 
PG&E has had every opportunity to show either by factual 
material or argument in what particulars, if any, the con- 


26. While the Solicitor General was correct in pointing out that 
the issue of Sierra’s right to restitution was not present in the 
Sierra case, that issue was directly raised in the Mobile case. For 
there Mobile had requested that payments under the filed rate 
increase be held subject to the refunding provisions of §4(e) of 
the Natural Gas Act and the Commission had denied the request 
on the ground that the filing was not subject to suspension. The 
Courts disposed of this issue by holding that it was not reached 
because the money had been unlawfully collected, and Mobile was 
entitled, not to refund. but to ‘‘restitution’’. In Sierra, on the other 
hand, the Commission, having suspended the rate, had issued an 
order when it became effective, directing that it be collected subject 
to the refunding provisions of § 205(e) (Order issued Sept. 28, 
1953 in Docket No. E-6482), so that no issue as to either ‘‘refund’’ 
or ‘‘restitution’’ ever was presented in the record on review. Hence, 
the denial of Sierra’s motion ‘‘ without prejudice’’, and hence, also, 
the difference between the Supreme Court’s opinions in the two 
cases. on which PG&E places so much reliance. 
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tract rate is or has been against the public interest, and has 
wholly failed to do so. We submit further that it affirma- 
tively appears from the record now before the Commission 
in Docket No. E-6842, including the records of the prior 
hearings, PG&E’s Submission, and Sierra’s original and 
supplemental answers, as well as this reply, that the con- 
tract does not, never did, and will not in the foreseeable 
future adversely affect the public interest. Nor does PG&E’s 
Submission raise any material issues of fact other than such 
as have already been passed upon and determined in 
Sierra’s favor by the Supreme Court of the United States. 
For Sierra does not deny the factual accuracy of the docu- 
ments annexed to PG&E’s Submission, nor does PG&E deny 
the factual accuracy of the documents annexed to Sierra’s 
original and supplemental answers. The only issues raised 
by PG&E’s Submission and by this reply relate to the ma- 
teriality of and conclusions to be drawn from that factual 
[2990] 

material, and no expert testimony // is necessary for the 
purpose of resolving those issues. Thus it is clear from the 
record that no purpose will be served in holding further 
hearings, and we submit, therefore, that it is not desirable 
or in the public interest for the Commission to do so. 

It is therefore respectfully submitted that the Commis- 
sion should deny PG&E’s motions to reopen and dismiss the 
proceeding in Docket No. E-6482. It is also respectfully sub- 
mitted that the Commission should order PG&E to cease 
and desist from demanding of Sierra a rate in excess of the 
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contract rate, as requested in Sierra’s complaint in Docket 
No. E-6697. 


Dated: November 14, 1956. 
Respectfully submitted, 


Wrixtsrop, Stimson, Putnam & Roserts 
By Wrt1am C. CHANLER 
William C. Chanler 
Attorneys for Sierra Pacific 
Power Company 
40 Wall Street 
New York 5, N. Y. 
William C. Chanler 
J. Philip Bahn, 
Of Counsel. 
[2991] 
State of New York 
County of New York—ss. 


WiiuiaM C. CHanter, being duly sworn, deposes and says 
that he is a member of the firm of Winthrop, Stimson, Put- 
nam & Roberts, attorneys for Sierra Pacifie Power Com- 
pany (the “Company”) in Docket Nos. E-6482 and E-6697 
before the Federal Power Commission; that he has read the 
foregoing reply of the Company, as well as the Company’s 
answer and supplemental answer filed June 28 and July 18, 
1956 to Pacific Gas and Electric Company’s motion for re- 
opening and further hearing in Docket No. E-6482; that he 
knows the contents of said reply and answers; that all facts 
alleged therein are true as stated; that said reply and an- 
swers have been subscribed and executed by him in the 
capacity specified therein with full power and authority so 
to do: and that he, rather than an officer of the Company, 
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has made this verification because of the nature of the facts 
verified and the present unavailability in New York of an 
officer of the Company. 
Wituiam C. CHANLER 
Subscribed and sworn to 
before me this 14th day 
of November, 1956. 
Harotp L. Cormany 
Harold L. Cormany 
Notary Public, State of New York 
Qualified in Westchester County 
No. 600764000 
Commission Expires March 30, 1957 
[Seal] 
[2993] 
Exhibit A 
The following pages set forth a true copy of PG&E’s 
reply brief before the Supreme Court in F.P.C. v. Sierra 
Pacific Power Co., 350 U.S. 348 (1956), starting with point 
“VY” on page 17 of that brief. 
[2994] 
V. Sierra’s Statements of Fact Are Misleading and Erro- 
neous. 


Finding that many of its arguments are irrelevant to the 
issue of reasonableness of the rate Sierra has incorporated 
a miscellany of items in its statements of fact and in a point 
which refers vaguely to abuse of administrative discretion.” 

These contentions are based on statements of fact which 
are sometimes totally erroneous and sometimes simply mis- 


15. Respondent’s Brief, p. 50. 
547 








2994 


leading. We take up what seem to us the more important 
errors. 


A. Sierra’s Repeated Statement That PG&E Entered Into 
Contracts Tying Up All of the Bureau’s Available 
Power is Contrary to Fact.’® 


There is no evidence whatever to justify this statement. 
PG&E agreed, in April 1951, to “wheel” power for the 
Bureau. PG&E purchases no power under this agreement. 
In October 1951 PG&E made an agreement to purchase from 
the Bureau power in excess of that which the Bureau wished 
to sell to any customer. PG&E obviously tied up nothing by 
these contracts. 

These contracts are not in evidence and there is no com- 
petent description of their terms in the record. We are com- 
pelled to go outside of the record because of Sierra’s un- 
justified charges, which have no evidentiary support. 


[18] 

B. Sierra’s Statement That PG&E Denied in its Brief 
before the Court of Appeals That It Entered Into a 
Wheeling and Purchase Agreement is Contrary to 
Fact.* 


This is not at all what we denied. Sierra’s reference is to 
our denial of an entirely different proposition. We actually 
said: 

[2995] 
“Sierra attempts to impute bad faith to PG&E on 
the ground that it has sought an increased rate because 
it has made Shasta Dam power unavailable to Sierra. 


16. Respondent’s Brief, pp. 52 and 61. 
17. Respondent’s Brief, p. 9, note 6. 
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The imputation is false. Although it is true that PG&E 
purchases all the power from Shasta Dam not other- 
wise disposed of by the Bureau of Reclamation, it is 
also true that the Bureau has no continuing obligation 
to sell such power to PG&E and may sell to any custo- 
mer it chooses. There is no testimony to the contrary 
in this record and this Court should be advised that 
such is the actual fact.”?™ 
[19] 

Out statement is still true. Sierra attempted to answer it 
by referring to a telephone conversation which showed that 
the Bureau had made a contract in 1952 to sell 290,000 kilo- 
watts of power to the Sacramento Municipal Utility Dis- 
trict. This demonstrated that it was the Bureau which tied 
up its power, not PG&E. 


C. Sierra’s Repeated Statement That PG&E First At- 
tempted to Increase the Sierra Rate “After the Threat 
of Competition Had Been Removed” is Contrary to 
Fact."® 


The fact is that PG&E filed its specific proposal for an 
increase in the Sierra rate in October 1951,?® some 14 months 
before December 1952 when the Bureau made the 290,000 
kilowatts contract above referred to. 

When the events are considered in the order in which they 
occurred it is clear that PG&E initiated the increase in con- 
tract specified rates simply for the purpose of meeting 
increased costs and that the filing was made after the PG&E 


17a. Brief for Intervenor PG&E in U.S. Court of Appeals for 
District of Columbia, p. 33. 


18. Respondent’s Brief, pp. 9-10; see also pp. 52 and 55. 


19. See In re Pacific Gas and Electric Co., 52 Ops. & Ord. Pub. 
Util. Comm. of Calif. 113; 96 PUR(NS) 493. 
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had agreed to provide facilities by which most of the con- 
[2996] 

tract customers could // actually obtain power from the 

Bureau. 


D. Sierra Did Not Have Even the Hope of a Proposal to 
Obtain Bureau Power Through PG&E Wheeling. 


One of the two alternatives which Sierra claims to have 
been responsible for the rate of the 1948 contract is a pro- 
posal for “wheeling” Bureau power over PG&E lines to 
Nevada. 

It would indeed be amazing if PG&E should turn out to 
have been willing to supply the means by which the Bureau 
[20] 
of Reclamation could take over the Sierra business. The fact 
of the matter is that Sierra cannot show that it ever con- 
sidered it possible that PG&E would wheel Bureau power. 
Certainly, Sierra’s president would have been dishonest if 
he had thought that wheeling was a competitive possibility 
and yet testified in 1948 that the reason Bureau power could 
not be considered was that it would take too long to get a 
Congressional appropriation and build the required trans- 
mission lines. That he was honest in that is borne out by the 
statement of Sierra’s counsel at the same hearing that 
wheeling was “utterly impossible.””° In fact, it did not even 
occur'to the present counsel for Sierra to argue the wheel- 
ing possibility in his original brief in 1953 to the Federal 

Power Commission. 
To support its charge of self-competition by PG&E, 


20. R. 242. 
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counsel for Sierra points to the fact that the Bureau asked 
PG&E to wheel to Nevada and that PG&E studied the cost 
and revenue implications of such a proposal. It is abun- 
dantly clear, however, that PG&E was not willing to “wheel” 
to Sierra for the Bureau’s benefit. In fact, PG&E main- 
tained the same position when it finally agreed to wheel 
power for the Bureau in the Central Valley region of Cali- 
fornia. PG&E could not now be said to have deprived Sierra 
of an opportunity to obtain power by wheeling when Sierra 
never had such an opportunity in the first place. 


E. The Proposal for Construction of a Power Line Over 
the Sierra-Nevada Mountains to Supply Sierra with 
Power from Shasta Dam Could Not Have Met Sierra’s 
Power Requirements. 


The proposal of the Bureau to construct a power line was 
a mere possibility, depending upon obtaining an appropria- 
tion from Congress. Admittedly, the line could not now have 

[21] 

been completed in time to meet Sierra’s requirements. Coun- 
sel for Sierra attempted to meet this defect in his argument 
to the Federal Power Commission by asserting that Sierra 
could have developed additional plants “to tide over the 
expected shortages until the Bureau’s lines could be com- 
pleted.’ This statement was made in the face of testimony 
by Sierra’s president that construction of the plants would 
have taken a minimum of three years. The absurdity of 


21. Sierra’s opening Brief before the Federal Power Commis- 
sion, p. 66. See also p. 39. 


22. R. 217. 
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making an invest- // ment in generating plants for the pur- 
pose of “tiding over” a brief span of years is manifest. 

In arguing to this Court, counsel now prefers to assume 
that Sierra would simply refuse to supply the additional 
power needed in its area. Although Sierra’s rate engineer 
mentioned such a refusal in his testimony given in 1953, it 
is plain that no one in 1947 or 1948 proposed or considered 
such a course, which would constitute failure by Sierra to 
live up to its public utility obligations.” Least of all, do we 
think that Nevada Public Service Commission would have 
permitted such a situation to arise, even though in 1953 it 
said that it might have ordered construction of additional 
plants in 1948. 

Uncertainty as to the obtaining of an appropriation and 
the certainty of delay were not the only defects in the Bur- 
eau’s' proposal to construct a transmission line. Sierra’s 


president testified that he could not rely upon a single 

hydroelectric generating source and a single transmission 

line as a source of supply. He said that standby service 

from another source would be necessary “to assure any- 

wheres near reasonable service”, and that the cost of such 
[22] 

standby would mean “prohibitive” total cost for the neces- 


sary service.” 


23. See Sierra’s recognition in 1948 of its obligation to serve. 
R. 209. 


24. R. 208-209, 213. 
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Sierra Fails to Produce Any Evidence to Contradict 
the Commission’s Conclusion That PG&E Was the Only 
Feasible Source of Power to Supply Sierra’s Require- 
ments. 


The Commission states: 


“Second, we find Sierra’s argument that it has fore- 
gone other sources of supply in reliance upon the con- 
tinuance of all terms of the 1948 agreement uncon- 
vincing in the light of the record which clearly shows 
that in 1948 Sierra regarded the other sources of sup- 
ply as being so unacceptable that PG&E became, in 
fact, the only feasible source.”* 


In all of the seven pages of argument with which Sierra 
attempts to refute the foregoing statement there is no refer- 
ence to any evidence whatever which denies that “in 1948 
Sierra regarded the other sources of supply as being so un- 
acceptable that PG&E became, in fact, the only feasible 
source.” Sierra has a good deal to say about PG&E’s alleged 
motives, and it has nothing to say about Sierra’s motives 
which would seem to be the actual subject of the proposi- 
tion. Since the testimony on behalf of Sierra is so unequi- 
vocally clear that it did not want Bureau power, even at 
bargain prices, counsel for Sierra is obliged to brush it 
aside on the ground that the statements emphasized only 
part of the facts and in effect were mere self-serving decla- 
rations.2* The fact of the matter is that Sierra’s officers 
knew as well as anybody that they could not get power from 
the Bureau, either by wheeling or by construction of a 


25. R. 451. 
2 


6. Respondent’s Brief. pp. 58 and 59. 


553 








2999 
[3000] 


power line, in time to meet their needs. Nor, as we // have 
[23] 

already pointed out, could construction of a plant by Sierra 

have been completed in time to meet its needs. 


G. Sierra’s Argument About PG&E Motivation is Plainly 
Invented. 


Sierra’s argument is based entirely on the proposition 
that because PG&E for its own internal purposes made a 
study of cost and revenue combinations in connection with 
the Bureau’s unaccepted wheeling proposal, the Commis- 
sion should therefore have disregarded everything else in 
the record. 

It is absurd, of course, to think that the cost of service 
can be changed by making a different kind of cost study. 
Only counsel for Sierra would have the imagination to 
argue as though the cost of service to Sierra depended upon 
what figures Mr. B. B. Beckett or anybody else wrote down 
in a cost study. 

What counsel for Sierra ignores and should in fairness 
have advised this Court is that PG&E made a detailed cost 
study some months previously and developed the amount 
by which service to Sierra at the rate then proposed by 
PG&E would fall short of producing a 6% return. This was 
a cost study based on the actual fact that Sierra was sup- 
plied from PG&E’s integrated system. Mr. Beckett’s study 

[3001] 
was based on the hypothesis that only Shasta power // was 
used to supply Sierra, and consequently his study produced 
a purely hypothetical result. The Commission was there- 
fore quite justified when it said: 


ad 
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“Furthermore there is no warrant for the Commis- 
sion to adopt a method of determining cost of serving 
a particular customer from an integrated electric 
power supply system which considers only the cost of 
energy from a single source of power on that sys- 
tem.”*7 

[24] 

That Sierra would have agreed with the Commission in 
1948 is shown by the fact that Sierra’s president then testi- 
fied before the California Publie Utilities Commission that 
his company was relying on the 75 diversified generating 
plants connected to PG&E’s system and not on any single 
source of power. A witness for PG&E in the same pro- 
ceeding testified that Shasta power would be part of PG&E’s 
power pool and that some Shasta power would undoubtedly 
find its way to Sierra but no one could say how much.” 

Further, it is clear that the hypothetical costs under a 
wheeling arrangement were not the basis for fixing the rate 
which was offered Sierra. The rate to Sierra was substan- 
tially in excess of those hypothetical costs and would ob- 
viously have produced a return materially in excess of the 
6% on the capital there assumed. 


[3002] 

H. Sierra’s Attack on the Commission’s Conclusion That 
the Rate of Return Under the New Rate Is No Higher 
Than the Rate of Return Anticipated Under the Con- 
tract Is Entirely Unwarranted. 


If the rate of return under the new rate for Sierra does 
not exceed the rate of return which was anticipated under 


. 455, note 10. 
. 210. 
. 203. 
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the old rate it is clear that the increase in rate is equivalent 
to the increase in costs over those anticipated. The Com- 
mission’s inquiry to the parties asking what rate of return 
was foreseen or reasonably foreseeable by PG&E at the 
time it made the contract was evidently intended to develop 
whether this equivalance between the increase in the rate 
and the increase in costs actually existed. Consequently, in 
endeavoring to answer the Commission’s inquiry PG&E re- 
ferred to the study of actual costs to serve Sierra from its 
[25] 
integrated system.™ As we have said, this cost study found 
the actual cost of serving Sierra on the basis of a 6% rate 
of return. This cost was compared with revenues under the 
then proposed rate to find the deficiency in revenue below 
cost of service. There is no doubt that the amount by which 
this deficiency would be increased by reason of the reduc- 
tion in revenue due to proposal of the P-31 rate was a simple 
matter to determine and was known to PG&E management 
at the time of the final negotiations. The Commission 
[3003] 

rightly rejected on the basis of common sense Sierra’s at- 
tempted inference that Mr. Beckett’s hypothetical study was 
the sole information on which PG&E acted. 

In order to show what PG&E’s actual cost study meant in 
terms of rate of return as requested by the Commission, it 
was a simple matter to relate these cost figures to the appro- 
priate amount of capital. In brief, PG&E not having an 
“actually foreseen” rate of return presented the cost figures 
that were actually known so as to show the “reasonably 
foreseeable” rate of return. 


——— 


29a. See testimony of Mr. John F. Roberts, R. 67 et seq. 
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Contrast with this the study which Sierra would have this 
Court believe is the answer to the Commission’s question. 
In the first place, it does not develop a rate of return, and 
no one can tell from the figures in its study what rate of 
return was foreseeable under the P-31 rate proposal. We 
can say with certainty that it must have been more than 67% 
because the revenue exceeds the cost with return assumed at 
6%. 

Sierra unsuccessfully tried to persuade the Commission 
to accept a study which was based upon a purely hypotheti- 
eal allocation of Shasta power, a study which did not even 
give an answer to the question which the Commission asked. 
On the other hand, PG&E’s study was based upon actual 
cost estimates from which it was possible to develop on a 

[26] 
[3004] 
rational basis the reasonably foreseeable rate of // return. 
The PG&E study, which occupies pages 356 to 408 of the 
Record, makes clear the source of the figures and the man- 
ner in which they were developed. The Commission’s accept- 
ance of their soundness was fully justified. 

In view of all the argument by Sierra over this matter of 
cost studies it might be supposed that Sierra thought that 
the hypothetical wheeling cost study would show that the 
1948 contract specified rate was still reasonable in 1952. As 
a matter of fact, even by this test the Commission showed 
that the contract specified rate was unreasonable.® Sierra 
fails to comment on this. 


30. R. 455. 
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I. The Evidence Actually Shows That It Was Understood 
That the Purpose of the Term of the Contract Was to 
Protect PG&E’s Investment. 


The direct and positive evidence of the contract itself and 
the virtually contemporaneous statements in the 1948 hear- 
ing before the California Commission prove that the pur- 
pose of the 15-year term was protection of the new invest- 
ment in a 100,000 volt transmission line. 

Two prior contracts, each of which called for a new trans- 
mission line, had 15-year terms. PG&H’s first proposal to 
Sierra in 1947 was for a new line and a new 15-year term. 
The 15 years was accepted without discussion throughout 
the negotiations and without relation to the rate. 

[3005] 

It is significant that the contract relates the // 15-year 
term to the completion of the new 110,000 volt line and re- 
quires a new 15-year term to begin when a second such line 
is completed and placed in operation to meet Sierra’s re- 
quirements. 

When to this internal evidence of the contract is added 
the statements of both parties made before the present 
[27] 
controversy arose there can be no doubt that the term of 
the contract was intended to protect their respective invest- 
ments. As to the reason for the 15-vear term, Mr. Pollard 
testified for PG&E before the California Commission in 

1948 : 

“Well, of course, that was—on our part was in order 
to guarantee that we would have business for a long 
enough period of time to warrant us in making the in- 
vestment in the cost of the new line and amortizing it. 
And, furthermore, followed the same pattern as pre- 
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vious contracts we have had in each of which instances 
a substantial investment was made for service of this 
customer. And, similarly, 15-vear contracts were taken 
at each of those times for that reason.’? 


In the same proceeding Sierra’s president testified on the 
necessity for a 15-year contract as follows: 


“When load conditions are such that you have to 
have additional capacity it might be that that addi- 
tional capacity could be arranged to carry you over for 
a short period—he sufficient to carry you over for a 
short period, but in case where you have to go to a 
relatively large investment it is only fair and business 
—proper business that the Company you are nego- 
tiating with gets a proper return on the investment for 
that period. That is the basis upon which we would 
operate ourselves, we would not expect anybody to go 
to a large investment which is necessary in order to 
give the Company capacity they need for any shorter 
period than that.”*%? 

[3006] 


In cross-examination, Sierra’s president further // said: 


31. 


“Q. This contract effectively ties Sierra’s hands for 
15 years, will it not? 

A. Inwhat way do you mean? 

[28] 

Q. Well, because of the fact that you are pro- 
hibited from developing any further power facilities 
of your own? 

A. No, I do not think that is true. The contract is 
worded in that way, if the parties have a modification 
that is justified I think the parties can get together on 
it. In other words, only the—the principal thing that 


R. 200, emphasis supplied. 


32. R. 207, emphasis supplied. 
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the selling party would have—I might be corrected on 
this if I am wrong from P.G.&E. Company—would be 
idle investment. In other words, if we had a develop- 
ment that we found feasible and it came in at a time 
when any investment was [not]* made idle by the 
P.G.&E. in other words, at a time when they might have 
to put in additional investment even to serve it, it 
would not penalize P.G.&E. if we went ahead on it and 
we could make arrangements with them to do so.’”™* 


In other words, Sierra believed that PG&E’s primary 
concern was its investment and that a modification of the 
contract for Sierra’s benefit would be justified under any 
circumstance where PG&E’s investment was protected. If 
Sierra’s president had exhibited the same reasonable atti- 
tude which he expected from PG&E in 1948 toward PG&E 
in 1952 when requested to renegotiate the present rate in 
accordance with the order of the California Commission* 
this proceeding would doubtless have been unnecessary. 

In the present proceeding in 1953 Sierra’s president 

[3007] 
testified that in his 1948 testimony before the California 
Commission he gave all the reasons which he could think 
of in support of the contract. The transcript of that proceed- 
ing will be scanned in vain for any indication that PG&E 
intended to give up any right to initiate a rate increase or 
that Sierra ever had any such understanding. Are we to 
[29] 
believe now that it was mere oversight that when the 15- 
vear term was mentioned in 1948, Sierra’s pesident thought 


33. The context requires insertion of the ‘‘not’’ at this point. 
34. R. 216. 
35. R. 61, 283, 285. 
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only of a proper return for PG&E’s investment rather than 
a guaranteed rate for Sierra, even though he was obviously 
looking for reasons to satisfy his Nevada opposition? 

Not quite two years later, before the California Commis- 
sion in 1950, Mr. Moulton, PG&E’s vice president and 
executive engineer, explained the difference between the 
15-year term of the Sierra contract and the 5-year term of 
other resale contracts as follows: 


“We finally made a 15-year contract with Sierra 
Pacific. We made a longer contract because we under- 
[took]** to build an additional line to supply them and. 
we felt we needed that protection of a long contract.” 


[3008] 
Even in 1952, after Sierra had determined to oppose any 
increase by PG&E, Sierra’s president before the California 
Commission on cross examination testified as follows: 


“Q. Is it not a fact, Mr. Tracy, that Pacific Gas and 
Electric Company was insisting on a 15-year contract 
in order to protect it in a very large investment that it 
had to make in facilities in order to bring power to the 
summit to supply to the Sierra Power Company? 

A. I think that works both ways. Yes, our company 
wished to have a firm contract too to cover our invest- 
ment.” (Ex. 23, pp. 1418, 1419) 


36. The text has ‘‘understood’’ at this point, clearly a re- 
porter’s error. 


37. R. 273. Emphasis supplied. This testimony also shows that 
Sierra is completely mistaken in interpreting Mr. Moulton’s testi- 
mony as support for its position that the contract rate could not 
be changed. Mr. Moulton recognizes that the purpose of the 15 
year term was to protect the new investment. This testimony was 
given within a few months after initiation of service over the new 
110,000 volt line to Sierra, and the fact that an increase was not 
deemed warranted at that time does not constitute a bar to an 
increase under conditions of greatly increased cost. 
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[30] 
In the same proceeding Sierra’s president also testified 
as follows: 

“Q. Now do you have any question in your own 
mind as to the right of this Commission to change or 
modify the terms of contracts made between a public 
utility and one of its customers? 

A. It is my understanding that the Commission has 
jurisdiction over rates, yes, sir. 

Mr. Orrick. I didn’t hear that answer. Would you 
read that back, please? (Record read.) 

Mr. Duval. In having jurisdiction over rates, it can 
increase or decrease the rates, would you agree with 
that? 

A. I presume that.’* 


Protection of investment is not accomplished by ignoring 
diminishing returns. Failure to allow a fair return on prop- 
[3009] 
erty devoted to public utility service is // confiscation of 
that property. To argue that PG&E consented to possible 
loss of all return for up to 30 vears on a new investment in 
excess of one million dollars is absurd and contrary, to the 

express testimony. 


J. The Adoption of Schedule P-31 Charges Does Not Sup- 
port Sierra’s Contention That the Rate Was to Be 
Fixed for the Contract Term. 


When the present contract was being negotiated with 
Sierra in 1947 and 1948 PG&E had on file with the Califor- 
nia Commission two tariffs of general application for intra- 
state resale electric service to customers who purchased all 


38. R.329. 
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of their energy requirements from PG&E. One of these, 
Schedule P-31,® offered a rate approximately 10% below 
the other to resale customers who would enter into a five 
year contract for service. The contract with Sierra did not 
[31] 

incorporate the P-31 rate as such. It simply provided a 
schedule of demand and energy charges equivalent to those 
in effect under the P-31 tariff, plus a stand-by charge, and 
incorporated certain of the conditions of that tariff. 

Sierra would argue first that the P-31 rate was estab- 
lished as a fixed rate for the term of each five-year contract 
[3010] 
and therefore that the Sierra rate is a fixed rate // for the 
15 to 30 year term of its contract. We have already shown 
that the conclusion does not follow because the 15 year term 
was proposed for protection of the new investment long be- 
fore the P-31 rate entered into the negtiations. The premise 
that the P-31 rate could not be changed is equally unsound. 

The California Commission has twice increased the P-31 
rate since its adoption in 1945. The first occasion was in 1950 
in response to PG&E’s application for 6% rate increase. The 
second occasion was in 1952 when the California Commis- 
sion superseded Schedule P-31 by Schedule R, which is 
equivalent to the rate proposed in this proceeding. In each 
of those cases the Commmission excepted from the increase 
certain named customers but the balance were required to 
pay the increased rate beginning with the effective date of 
the general increase regardless of the fact that they were 


39. R. 299. 
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[3011] 
being served under term contracts.** This is // convineing 
[32] 
evidence that the California Commission does not regard 
the P-31 rate as immune from changes when required by 
increases in the cost level. 

The testimony of PG&E’s rate engineer in 1945, to the 
effect that users of the P-31 rate were assured of the lower 
rate for a five-vear term (quoted by Sierra in its brief at 
pp. 31, 49), sounds impressive when isolated from its con- 
text. We believe, however, that a study of the record of that 
proceeding will show that Mr. Beckett meant “lower than 
the P-6 resale schedule” and that he did not have in mind a 
fixed rate regardless of cost considerations. In any event 
the California Commission has set the matter at rest by 
granting the increases above described. 


39a.' As to the 1950 increase of 6%, Exhibit 18 shows that 
Pacific: requested an increase in each of its filed schedules and was 
authorized to make such increase for service from April 15, 1950 
subject only to the named exceptions. Pacific estimated that it 
would receive additional revenue of $140,000 annually from resale 
customers as a result of this increase. 

As to the 1952 increase, Exhibit 17 shows that the California 
commission authorized cancellation of all existing schedules and 
transfer of customers to the increased schedules applicable to the 
service rendered, including Schedule R for resale customers sub- 
ject only to exception for certain listed contracts. 

The exception of Sierra from the 1952 increase was expressly 
stated by the California Commission to be for the purpose of 
allowing an opportunity for the parties to renegotiate the contract 
‘*in the light of the new basic resale schedule,’’ i.e. Schedule R 
(Ex. 17, p. 41). The refusal of Sierra to negotiate (T. 988) does 
not convert this exception into a final disposition of the matter by 
the California Commission. The matter is pending before that 
Commission in a new proceeding. 
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K. Sierra Did Not Negotiate on the Basis That an Alter- 
native Source of Power Was Actually Available. 


Sierra never did act like a buyer playing one competitor 
against another. In October of 1947, Sierra’s president ex- 
plained to PG&E that his company was not prepared to 
continue negotiations, that there was local political pres- 
sure to bring Shasta power into Nevada which hampered 

[3012] 
Sterra’s negotiation, and that Sierra could not afford to of- 
fend Shasta power advocates.*° It is evident that PG&E was 
not given the impression that Sierra found anything desir- 
able in the proposal for Bureau power. Instead, Sierra was 
making it clear that it was faced with public pressure urging 
“cheap” government power and ignoring the practical re- 
[33] 

quirements of the situation. The following testimony given 
by Sierra’s president in this proceeding illustrates this 
point: 

“Q. Mr. Tracy, when Pacific Gas and Electric gave 
up the fuel escalator clause and submitted the proposed 
form of contract to you after the agreement on the 
demand and energy charge, what was your opinion as 
to why they were willing to give up that clause, which 
would have tended to protect them against at least 
one of the larger elements of risk in so long a term 
contract? 

[Objection by Mr. Searls on ground of irrelevancy 
overruled ] 

A. They did not inform me as to the reason and I 
certainly would not take it upon myself to guess. 

By Mr. Wahrenbrock. Q. Did you think you had 
outsmarted them on that? 


40. R. 340. 
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A. No. That isn’t the correct answer. We thought 
that we had showed them sufficient reasons for propos- 
ing to us a lower rate. 

Q. Namely the threat of taking vour load some 
place else. 

A. The potentional competition that was very pre- 
valent. The papers were full of it. As I testified before, 
all the groups were active. The Chamber of Commerce 
had a power committee.” 


[3013] 
Notice that Mr. Tracy declined to state that he threatened 
to take his load elsewhere. To him the word “competition” 
seems to be synonymous with “public pressure” since he 
stated in his testimony that even after the contract with 
PG&E was signed and approved by the California Com- 
mission, he was bothered by “competition”.* 
[34] 

In the face of all this evidence, which boils down to the 
fact that Sierra could not get the power it needed except 
from PG&E and the fact that any alternative was bound 
iy the long run to mean high but uncertain costs when all 
factors were taken into account, Sierra’s argument that it 
gave up a bargaining position or that either it or its cus- 
tomers have lost anything by making a contract with PG&E 
for service at a rate subject to regulatory change is without 
foundation. 

“The papers were full” of competition and it was “very 
prevalent”, but this sort of competition was more of a 
problem to Sierra than to PG&E. Sierra had no illusions 
about the desirability of a contract for Bureau power as is 


41. Transcript, pp. 937, 938 (not printed). 
42. R. 54. 
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demonstrated by the intra-company communications which 
list Mr. Devor’s or Mr. Tracy’s objections to such a arrange- 
ment.* 

[3014] 

Sierra was not making fine calculations to determine the 
cost of various alternatives nor was it trying to extract 
from PG&E an agreement for an unchangeable rate. The 
15-year term was important from the investment standpoint. 
Sierra endeavored to and did obtain the lowest available 
rate from PG&E but this was a standard rate, available to 
qualified resale customers whether or not they had competi- 
tive sources of supply. 

PG&E undoubtedly felt the effect of the public pressure 
and concluded that it should offer its standard resale rate, 
the P-31 tariff, but it did not expect that this rate would 
be fixed in the face of cost changes. 

When called upon at the California hearing in 1948 to 
justify making the contract with PG&E, Mr. Tracy at- 
tempted to educate the public representatives from Nevada 
to the facts of the situation which Sierra then faced. He 

[35] 
showed that he really had no choice in the matter. He did 
not claim that the 15-year term was agreed upon to secure 
a favorable rate; he explained that it was a necessary pro- 
tection for the new investments to be made. The public 
representatives were satisfied with this and withdrew their 
opposition. 

In a few words, neither Sierra nor public opinion were 

[3015] 


demanding a fixed rate, nothing in the situation required 


43. R. 347-348, 350-351, 353-355. 
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a fixed rate and nothing in the negotiations, the contract, or 
the explanations of the contract in the 1948 proceeding ever 
suggested that a fixed rate had been discussed, much less 
agreed upon. 
[3016] 

Exhibit B 
State of New York 
County of New York—ss.: 

Frank A. Tracy, being duly sworn, deposes and says: 

1. I have been President of Sierra Pacific Power Com- 
pany (the “Company”) since 1942, and represented the 
Company during all negotiations with Pacific Gas and 
Hlectric Company (“PG&E”) leading to the entering into 
of the contract between the Company and PG&E made 
March 4, 1948 and designated as PG&E’s Rate Schedule 
FPC No. 3 (the “contract”). I was accompanied by Mr. 
William C. MacInnes at some of the more important con- 
ferences. 

2. To the best of my knowledge and belief, neither Mr. 
MacInnes nor I ever represented either to Mr. Sutherland 
or to any other representative of PG&E that it was under- 
stood that the rate specified in the contract was subject 
to change upward or downward either in accordance with 
changes in anv resale tariff or rate filed by PG&E or in 
accordance with changes in PG&E’s costs of service. 

3. Prior to October 25, 1947, when PG&E first offered 
the present contract, I had refused to enter into a form of 
contract proposed by PG&E which contained escalation 
clauses, and insisted upon a contract for a lower rate and 
a fixed term. It was in fact because the contract finally 
offered met those conditions that the Company accepted it. 
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[3017] 

4. Subsequent to the signing of the contract, // I at- 
tended a conference with representatives of PG&E, includ- 
ing Mr. N. R. Sutherland, at which a possible increase in 
the contract rate was discussed. At that time I told the 
representatives of PG&E that the Company could not agree 
to an increase in the rate specified in the contract because 
of the continued opposition of the Nevada Public Service 
Commission and representatives of the Company’s Nevada 
customers. However, neither the Company nor I at that 
time or any other time agreed that PG&E could at a later 
date increase the contract rate without the Company’s 
consent. 

Frank A. Tracy 


Subscribed and sworn to 
before me this 7th day 
of November, 1956. 


MaGpELENE J. NELSON 
Magdelene J. Nelson 
Notary Public, State of New York 
Qualified in Queens County 
Certified in New York Co. 

No. 41-2864500 
Commission Expires March 30, 1957 


[Seal] 
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EXHIBIT C 
Page 2 of 3 Pages 
DEVELOPMENT OF ELIMINATED CAPACITY COSTS 


Unit Capacity 
Sierra Cost Per 
Kilowatt Kilowatt Eliminated 
Demands at Month at Capacity 
Generation Generation Cost 
(3) (4) (5) 
501,900 ¢$ .493 247,400 
563,900 493 278,000 
681,300 465 316,800 
788,900 .276 217,700 
873,300 .276 241,000 
971,800 .276 268,200 
1,003,400 .276 276,900 
1,003,400 .276 276,900 
Note: 
Based on Contra Costa Units 1, 2 and 3 for 1952 and 1953; Based 
on Contra Costa Units 1, 2, 3, 4 and 5 for 1954; and on Pittsburg 
Units 1, 2, 3 and 4 thereafter; these being the most efficient and 
economical plants in operation during the periods considered. 
*This Exhibit C shows P G & E’s Submission, Appendix C, Sched- 
ule 1, Sheets 1, 2 and 3, revised so as to eliminate the amounts 
included by P G & E as return at 5.5% on depreciated investment, 
depreciation expense and taxes based on income. 
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EXHIBIT C 
Page 3 of 3 pages 
NEN OF UNIT CAPACITY COSTS 
Contra Costa Contra Costa ‘Pittsburg 
Units Units Units 
1-2-3 1-2-3-4-5 1-2-3-4 
FIXED COSTS $ $ $ 
Return at 5.5% on Depreciated Investment — — 
Depreciation Expense _ _ 
Insurance, Injuries and Damages.................. 42,525 66,449 
Property Taxes 957,142 1,471,756 854,986 
Miscellaneous Revenue (16,240) (18,277) (19,156) 
Taxes Based on Tmcome..i.ccsasessssssseeneesemenseeete _ _— — 


Total Fixed Costs. 983,427 1,519,928 905,982 


ALLOCATED OPERATING COSTS 
No Load Fuel iccccccccncnnesnmnennenmumumunee 942,600 1,002,700 670,800 
Maintenance (75%) 84,000 172,500 206,250 
Other Operating Costs (75%) vvccvcvscsessnesnmenn 322,623 406,076 332,860 
Social Security Taxes (75%) 6,485 10,676 7,098 
A & G Excl. Franchise Requirements 

CLOG ON i ccerrcencenteernetnereeetstcreraeeeserameneomennen 32,868 59,348 39,457 
Pensions (75%) 10,359 36,062 23,975 


Total Allocated Operating Costs. 1,028,935 1,687,362 1,280,440 


15 Total Capacity Costs.. 2,012,362 3,207,290 2,186,422 
16 Normal Operating Capacity in KW.......... 340,000 575,000 660,000 
17 Capacity Cost in $ per OW Y0r-.cecccccsescrsene 5.92 5.58 3.31 

18 Capacity Cost in $ per KW Mo. 493 465 276 


“This Exhibit C shows P G & E’s Submission, Appendix C, Schedule 1, Sheets 1, 
2 and 3, revised so as to eliminate the amounts included by P G & E as return 
at 5.5% on depreciated investment, depreciation expense and taxes based on 
income. 
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EXHIBIT D 
Page 2 of 3 Pages 
_ DEVELOPMENT OF ELIMINATED CAPACITY COSTS 


Sum of 
Monthly Sierra 
Metered Sierra Unit Capacity 
Kilowatt Kilowatt Sierra Cost Per 
Demands Demands at Kilowatt Kilowatt Eliminated 
at Time of Primary Demands at Month at Capacity 
PG&E Peak Sub Input Generation Generation Cost 
(1) (2) (3) (4) (5) 
451,700 501,900 $ .748 $$ 375,400 
507.500 563,900 748 421,800 
613,200 681,300 .681 464,000 
710,000 788,900 464 366,000 
786,000 873,300 464 405,200 
9: 854,400 874,600 971,800 464 450,900 
195 882.300 903,100 1,003,400 464 465,600 
| Sn) et 882,300 903,100 1,003,400 464 465,600 


3ased on Contra Costa Units 1, 2 and 3 for 1952 and 1953; Based 
on Contra Costa Units 1, 2, 3, 4 and 5 for 1954; and on Pittsburg 
Units 1. 2, 3 and 4 thereafter; these being the most efficient and 
economical plants in operation during the periods considered. 

*This Exhibit D shows P G & E’s Submission, Appendix D, Sched- 
ule 1, Sheets 1. 2 and 3, revised so as to eliminate the amounts 
included by P G & Eas return at 5.5% on depreciated investment 
and taxes based on income. 
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EXHIBIT D 


Page 3 of 3 pages 
DEVELOPMENT OF UNIT CAPACITY COSTS 


Contra Costa Contra Costa Pittsburg 
Units Units Units 
eee ee 


FIXED COSTS 
Return at 5.5% on Depreciated Investment — — — 
Depreciation Expense 1,040,674 1,487,686 1,488,746 
Insurance, Injuries and Damages. 42,525 66,449 70,152 
Property Taxes 957,142 1,471,756 854,986 
Miscellaneous Revenue (16,240) (18,277) (19,156) 
Taxes Based on Income — — — 


Total Fixed C0S8t8..c:c0cnssnsnmnnnunnn 2,024,101 3,007,614 2,394,728 


ALLOCATED OPERATING COSTS 
No Load Fuel 572,600 1,002,700 670,800 
Maintenance (75%) 84,000 172,500 206,250 
Other Operating Costs (75%) 322,623 406,076 332,860 
Social Security Taxes (75%) 6,485 10,676 7,098 
A & G Excl. Franchise Requirements 

(75%) 32,868 59,348 39,457 
Pensions (75%) 10,359 36,062 23,975 


Total Allocated Operating Costs............. 1,028,935 1,687,362 1,280,440 


15 Total Capacity Costs... = uu 3,053,036 4,694,976 3,675,168 
16 Normal Operating Capacity i in KW... toe - 340,000 575,000 660,000 
17 Capacity Cost in $ per KW Yr. m 8.17 5.57 

18 Capacity Cost in $ per KW Mo 681 464 


*This Exhibit D shows P G & E’s Submission, Appendix C, Schedule 1, sheets 1, 
2 and 3 revised so as to eliminate the amounts included by P G & E as return at 
5.59% on depreciated investment and taxes based on income. 
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[3030] 
[Title of Commission and Cause Omitted] 


CLOSING SUBMISSION OF 
PACIFIC GAS AND ELECTRIC COMPANY 

Sierra’s reply presents a rambling discourse seemingly 
more intent on impugning motives than metting issues. In 
this Closing Submission we have attempted to weed out the 
many irrelevancies and unsupported statements in the 
Reply and focus attention on the issues. 

We shall discuss the points raised in Sierra’s reply under 
four headings which will correspond to the four headings 
found in the reply. 

[3031] 


I. 
The 1948 Contract Contemplated a Changeable Rate. 


Sierra’s splenitive attack upon P.G.&E.’s argument that 
the Commission should now decide the issue it did not reach 
before—the true nature of the contract rate—is filled with 
inconsistency, erroneous reasoning, disregard of the record 
in the previous proceedings, and a virtual admission of the 
changeable nature of the contract rate. 

For the first 17 pages Sierra contends P.G.&E.’s argu- 
ment as to the nature of the contract is “entirely new” and 
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therefore cannot be considered. Then it “concedes” that the 
argument is not new at all but suggests that the argument 
cannot be considered, anyway, because the Supreme Court 
has decided the facts of the case as as well as the law of the 
case! Then, hesitating to reply upon this peculiar position, 
Sierra urges that the parol evidence rule bars P.G.&E. from 
introducing further evidence as to the circumstances sur- 
rounding the 1948 contract, even though Sierra has already 
produced the same kind of evidence for its own purposes. 
Finally, apparently acceding to the inevitable, Sierra offers 
[3032] 
an affidavit of Mr. Frank Tracy // in opposition to the 
proffered testimony of Mr. N. R. Sutherland on the change- 
able nature of the 1948 contract rate. The affidavit, however, 
is anything but a direct denial of Mr. Sutherland’s verified 
statements and indicates a virtual acceptance of them. 
With this brief introduction, let us examine in more 
detail these various aspects of Sierra’s strange reply. 


1. P.G.&E.’s “basic contention” ’as to the meaning of the 
contract has remained unchanged. 


Throughout the first 17 pages of its reply, Sierra attempts 
to characterize P.G.&E.’s argument on the meaning of the 
contract as “an entirely new ‘basic contention’ ”,? not here- 
tofore presented to the Commission in the earlier pro- 
ceedings. We find all manner of castigating and repetitive 
assertions against P.G.&E. in these first pages. It is de- 
clared to be “fantastic” and “preposterous” for P.G.&E. 


eis Reply. p. 3. See also p. 16 (“‘P.G.&E.’s new ‘basic conten- 
Son ”*). p. 18 (“‘its new “basic contention’ ’’), and p. 15 (‘‘the new 
theory’’). 


2. Id. pp. 3, 7, 9. 
3. Id. p. 4. 
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[3033] 

“to believe it could... seriously”! “now ask... the Com- 
mission to find’? “after three and a half years of litigation” 
upon an “entirely new basic contention™ which is so “be- 
lated.’® It is said that this “present contention” indicates 
of P.G.&E. that “its ‘basic contention’ is no longer that the 
contract rate is . . . adverse to the public interest”.” It is 
said that P.G.&E. has “abandoned” its earlier argument 
in favor of the present “desperate expedient’” of “now as- 
sert[ing] that its ‘basic contention’ is that the contract rate 
‘was not meant to be firm for fifteen years or longer but 
was meant to be subject to change upward or downward to 
reflect changes in P.G.&E.’s cost of service’. . .”° 

To read through these first 17 pages of Sierra’s reply 
(without checking the record) one would certainly tend to 
gain the impression that Sierra believed P.G.&E. has never 
before made the alleged “new” contention. One would fur- 


ther gain the impression that Sierra was asking the Com- 


1. 
2. 
3. 
4. 
5. 
6. 
1 fn 


Reply, p. 3. 

Id. pp. 3, 10. 

Id. p. 3. 

Id. p. 3. See also pp. 16, 18, 15. 
Bole yam hn 

Id. p. 14. 

Id. p. 
Id. p. 
Id. p. 


=I vs = 


om 


[3034] 
mission to // disregard this “new” argument on the very 
ground that it is “new” and therefore precluded from con- 
sideration. In fact, Sierra strives so hard to create the 
impression that P.G.&E.’s contention is “new” that it de- 
votes some 4 pages of its reply’ to a citation and discussion 
of cases dealing with the well known proposition that a liti- 
581 
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gant may not try his case “piecemeal”—i.e., first on one 
theory and then, if that fails, on another. 

The complete answer to all this talk in the first 17 pages 
of Sierra’s brief about a “new” contention is, of course, 
obvious. One has merely to look at the record. The conten- 
tion is not “new”. P.G.&E.’s basic contention before the 
Commission has always been that the parties to the 1948 
contract rate never intended the contract rate to be firm for 
a period of 15 years or more but fully understood that it 
was to be a changeable rate. (See pp. 16 to 40, Op. Br. of 
P.G.&E., F.P.C. Docket E-6482.) In fact, P.G.&E.’s Reply 
Brief before the Commission was devoted entirely to this 
single point. (Reply Br. of P.G.&E., F.P.C. Docket E-6482.) 
The most amazing feature of Sierra’s reply is that after 
some 17 pages of arguing vehemently that P.G.&E. cannot 
“now” present a “new” contention to the Commission, Sier- 
ra, in| the next 2 pages, openly concedes that P.G.&E. is not 


1. Reply, pp. 11-14. 
[3035] 
presenting a new contention // at all. We quote from pages 
18 to 19 of Sierra’s reply: 

[P]ages 16 through 40 and 5 through 25 of 
P.G.&.E.’s opening and reply briefs on the prior hear- 
ings ... are replete with... assertions . . . that the 
‘understanding of the parties’ was ‘that the contract 
which was executed was intended to be subject to 
change ....” * * * We concede, therefore, that the 
‘basic contention’ now tendered by P.G.¢E. was pre- 
sented to the Commission on the prior hearings.” (Em- 
phasis ours.) 


One truly wonders how in good conscience Sierra ean re- 
quire the Commission to labor through 17 pages of in- 
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temperately worded argument when on the 18th and 19th 
pages Sierra “concedes” that the argument was entirely 
misguided. One would expect that a proper regard for 
relevancies, if nothing else, would have dictated Sierra’s 
deletion of the entire irrelevant portion of the brief. 

Suffice it at this point, however, merely to observe 
further that additional comment is unnecessary on the au- 
thorities cited and discussed by Sierra on pages 11 to 14 
of its reply. The cases cited, as we have noted, deal only 
with the situation where a litigant has lost a case tried 
on one theory and then seeks a “second chance” to win 
it by trying it over again on a completely new theory— 
hardly the case we have here, as Sierra so belatedly con- 
cedes. 


[3036] 


2. The Supreme Court did not “hold” what the facts were. 


Beginning on page 18 of its reply, Sierra takes the sur- 
prising position that, even though the Commission made 
no findings as to whether the contract rate was or was not 
for a firm rate,? the Supreme Court somehow may be said 
to have “passed upon” the conflicting evidence presented 
to the Commission on this point and “decided adversely 
to PG&E” the “conclusions” to be drawn from this evi- 


dence. 

In taking such a position, Sierra demonstrates an almost 
unbelievable misunderstanding of the function of appellate 
processes. It appears that Sierra believes an appellate 
court determines and decides disputed questions of fact 
as well as disputed questions of law. Sierra’s misappre- 
hension in this respect underlies its entire argument but 
is strikingly demonstrated by its language in several specific 
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3036 
instances. For example, at pages 50 to 53 Sierra reviews 


1. As we pointed out in the Supplemental Motion herein (pp. 
2-3) and in our Submission herein (pp. 10, 21), the Commission 
took a'view of the law which made a finding unnecessary on this 
point, and no such finding was ever made. (See Opinion No. 270, 
7 PUR. 3rd 256.) 

2. Reply, p. 19. See also pp. 15, 21. 

3. Id. pp. 18, 19. 

4. Id. p. 51. See also p. 9: ‘‘every factual issue ... was pre- 


sented... to the Supreme Court, and decided against P.G.&E.’s 
contentions ....’’ 
[3037] 
some of the conflicting evidence presented to the Commis- 
sion and then argues as though the Court of Appeals and 
the Supreme Court made findings of fact based upon this 
conflicting evidence. We quote: 
“rT The courts drew precisely the conclusions from this 
evidence which we have advanced .... Thus, the Court 
of Appeals ... found the facts to be as follows: * * * 
[T]he Supreme Court’s opinion ...is... to the same 
effect. * * * It is... startling to find a member of 
the bar of the Supreme Court of the United States 
[disputing] what the Supreme Court has found the 
facts to be... .” (Emphasis ours.) 


At page 21 Sierra makes the following statement: 

“The major difficulty with PG&E’s supplemental mo- 
tion to reopen is that both the law and the facts ... 
have been expressly passed on and decided against it 
by the Supreme Court of the United States.” (Em- 
phasis ours.) 


Elsewhere Sierra refers to the Supreme Court’s opinion as 
having “held” that certain facts existed and as being “a 
decision as to the facts.”” 


1. Reply. pp. 20. 10, 31. See also p. 54. 
2. Id. p. 49. 
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Sierra’s entire attitude is summed up by its statement 
at page 53 of its reply where, with brash but mistaken con- 
fidence, Sierra says that “the Supreme Court has found 
the facts” and “the Supreme Court has the last word”. 

Sierra’s confidence in the “facts” portion of the Supreme 

[3038] 
Court’s opinion is grossly misplaced. The Supreme // Court 
does not have any word on disputed facts, let alone the 
“last word” on them. One of the most elementary of the 
principles governing appellate procedure is that the con- 
clusion to be drawn from conflicting evidence is strictly a 
matter for the trier of fact i.e., the lower court or, as here, 
the Commission. The Supreme Court in the present case 
did not for a moment purport to usurp the function of 
the Commission and decide the disputed questions of fact 
that had been presented to the Commission for decision. 

Sierra’s misconception of the effect of the Supreme 
Court’s opinion apparently stems from its complete failure 
to understand the significance of that portion of an appel- 
late court opinion which comprises the statement of fact. 
The statement of fact is, of course, a statement of the 
factual assertions in the case below which, whether true 
or not, bring up a legal issue for decision by the appellate 
court. Sierra seems to think that such a statement of fact 
is a “holding” on disputed questions of fact. It is, of course, 
no such thing, as is shown from the established rule that 
statements of fact by the appellate court do not at all fix 
what facts may be found to be true on a retrail of the 

[3039] 
cause As is // well known, it is only the trial court (or 


1. E.g., Allen v. Bryant. 155 Cal. 256, 268. 100 Pac. 704. 807 
(1909). (‘‘ ‘If this court states the evidence in a cause, whether 
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correctly or incorrectly, the statement in no manner controls the 
court below, and cannot prejudice the parties where a new trial is 
had. It is upon questions of law that the decision of the appellate 
court becomes the law of the case, and not upon questions of 
fact.’ ’’) See also cases collected at 4 Cor. Jur. 1218-1219 (5 Cor. 
Jur. See. 1509-1510). 


the Commission here) which has the functions of deciding 
disputed questions of fact. An appellate court’s statement 
of fact is not for an instant to be taken as something which 
usurps that fact-finding function and decides disputed fac- 
tual questions. Statements of fact in an appellate court 
opinion are no more than they purport to be—statements 
of the particular evidence which presents the legal issue 
for decision. It is true, of course, that once an issue raised 
by the statement of fact given in an appellate opinion is 
decided the decision reached becomes the “law of the case” 
—but only for the particular facts outlined in the State- 
ment. It is axiomatic that the “law of the case” has no 
application if upon a retrial the facts are found to be dif- 
ferent from those outlined in the appellate court’s state- 
ment of fact.” 

An illustration may help Sierra’s understanding on this 
point. .A common example of the non-binding nature of an 
appellate court’s statement of fact, and one particularly 
pertinent here, is the situation arising with judgments 
based upon directed verdicts, nonsuits, demurrers to com- 
plaints, or similar rulings of law. Appellate decisions re- 
viewing such judgments call for a discussion of only the 


1. E.g. Moore v. Trott, 162 Cal. 268, 122 Pac. 462 (1912) (cir- 
cumstances strikingly parallel to our case here), See also cases 
collected at 4 Cor. Jur. 1217 (5 Cor. Jur. See. 1508-1509). 


[3040] 
evidence contended // for by the losing party. This is so 
because the lower court has ruled, as a matter of law, that 
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the evidence of the losing party does not make out a case. 
An appellate court’s statement of fact, therefore, need only 
mention the facts contended for by the losing party in 
the court below—for it is those facts, and those facts alone, 
which present the legal issue for decision. Such a state- 
ment of fact, however, is not a “holding” by the appellate 
court that the facts stated are true. It merely means that 
those are the facts which must be assumed for purposes 
of the decision—i.e., the facts asserted by the losing party 
which give rise to the question of law decided by the court 
below and presented for review by the appellate court. 
Whether the trier of fact would find these facts to be true 
if asked to consider them is an entirely different matter 
and is immaterial to the ruling of law which must be made 
by the appellate court. The case is presented to the appel- 
late court on the trial court’s theory that, as a matter of 
law, it makes no difference whether the facts contended 


for by the party are true or not. Implicit in all such cases 
is the realization that, should the trial court be reversed 
and a retrial ordered, the trier of fact is still free to decide 
the truth or falsity of the facts contended for by the re- 
spective parties. 


[3041] 

Thus, as can be seen, the statement of fact made // by an 
appellate court in establishing the law of the case appli- 
cable to the facts contended for by a losing party after a 
directed verdict, a nonsuit, or a judgment similar in effect 
is not in any sense a “holding” as to the truth or falsity 
of the facts stated and does not restrict the power of the 
trier of fact to find the true facts upon a retrial. The cases 
supporting this doctrine are legion.’ 


587 








3041 


A moment’s reflection by Sierra should reveal to it that 
the present status of the Commission proceedings is pre- 
cisely similar to that where a retrial is sought after a re- 
versal of a judgment based on a directed verdict or non- 
suit. In the present case, as in a directed verdict situation, 
the Commission heard evidence from both sides as to 
whether the contract rate was intended to be firm or change- 
able. Instead of determining the disputed factual question, 
however, the Commission, in response to legal arguments 
of its Staff? made a ruling of law similar to the kind made 
on a directed verdict. It ruled that it was not necessary to 
decide the disputed question of fact because it made no 
difference whether or not Sierra’s contention on the facts 
were true. Even if the contract were for a firm rate, the 
Commission rules, Sierra had not made out a case as a 


1. See cases collected at 4 Cor. Jur. 1217-1219 (5 Cor. Jur. Sec. 
1508-1510). 

2. See Brief for Commission’s Staff, F.P.C. Docket E-6482. 

[3042] 

matter of law. // The Commission ruled that under the 
Federal Power Act even a firm contract rate could be super- 
seded by a filing under Section 205 of the Act. Thus as in a 
directed verdict or nonsuit situation, the Commission con- 
sidered it unnecessary to determine the truth or falsity of 
Sierra’s factual assertions and held as a matter of law that 
the facts relied upon by Sierra, assuming them to be true, 
- did not entitle Sierra to relief. To test the validity of this 
legal ruling, the Court of Appeals and the Supreme Court 
necessarily had to assume that the facts were as contended 
by Sierra. But obviously neither court decided or “held” 
what the true facts were. The statement of fact appearing 
in the opinion of each of these courts is no more than what 
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it purports to be—a statement of the facts it was necessary 
to assume in order to decide the legal question raised. 
In an attempt to bolster its argument that the Supreme 
Court decided the facts, Sierra calls attention to various 
factual asserions made in the briefs before the Supreme 
Court. The presence of this factual material in the briefs, 
however, does not mean that factual questions were “be- 
fore’! the Supreme Court for a decision. It means only 
that the facts were in dispute. In the absence of findings 


1. Reply, p. 19. 


[3043] 

by the Commission, the persistence of the parties in telling 
their own versions of the facts was, of course, to be ex- 
pected. But this does not mean that the Supreme Court 
was called upon to decide the facts. Nor does it mean that 
the Court did decide them, or that it could decide them. 

The simple truth of the matter is that a decision on the 
facts was not necessary to a disposition of the case, and no 
such decision was purported to be made by the Supreme 
Court. If and when the Supreme Court does purport to 
make a determination with respect to factual contentions, 
such as when it is called upon to decide “mixed” questions 
of fact and law, the Court makes its decision expressly, 
stating in substance, for example, that as a matter of law 
the evidence does not support a particular finding of fact 
of the tribunal of first instance—and this is true whether 
such tribunal be a trial court or, as here, an administrative 
agency. That the Supreme Court in the present case did not 
regard the factual material in the briefs as calling for some 
such decision on the facts is plainly attested to by the very 
form of language used by the Court in treating what is 
considered to be the issues up for decision. 
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The merest reading of the opinion is sufficient to show 
that the Court did not at all consider that there was be- 
ing “presented”? to it, or that it was deciding, or that 


1. Reply, p. 19. 


[3044] 

it had the jurisdiction to decide, the disputed factual ques- 
tion as to whether the parties did or did not understand that 
the contract was for a changeable rather than a fixed rate. 
It is quite apparent that the Supreme Court did not decide 
any facts at all. It merely assumed certain facts to be in 
Sierra’s favor so that it could reach the question of law 
posed as a result of the Commission’s rejection of the idea 
that the facts contended for by Sierra had legal signifi- 
cance. This, and nothing more, appears from the statement 
of fact preceding the Court’s opinion. 

In sum, the short answer to Sierra’s argument is that the 
Supreme Court decided the law of the case, not the facts. 


[3045] 


3. Neither the parol evidence rule nor the affidavit of Mr. 
Frank Tracy gives any reason for denying the Supple- 
mental Motion. 


The remainder of Sierra’s reply as to the Supplemental 
Motion consists of an argument on the parol evidence rule 
and a much-labored argument on the facts, based upon a 
particularly weak affidavit by Mr. Tracy. 

With respect to the parol evidence rule, we note that Sierra 
wants ‘the rule to work only one way—in favor of Sierra. 
Now that Sierra has already produced its evidence on the 
“circumstances” of the 1948 contract, it appears that Sierra 
would like to have P.G.&E.’s evidence excluded. Suffice it 
to say that Sierra, having opened the door to parol evidence, 
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is hardly in a position to complain about the evidence that 
may now come in through that door—disturbing though the 
evidence may be to Sierra! 

With reference to Mr. Tracy’s affidavit, it is so weak 
as to make us wonder why it was even included. Rather 
than making a direct denial, it makes a number of such 
qualified and guarded statements that we find Sierra first 
straining to explain what it means (pp. 22-23) and then 
hastening to shore it up with a number of other factual 
arguments, each of which, however, is refutable on its 


1. Reply, p. 50. 
[3046] 


face (pp. 23-25). But even if the affidtvit of Mr. Tracy could 
be considered a direct denial of the verified statements 
made by Mr. N. R. Sutherland in the Supplemental Motion 
and in the Submission, the affidavit would at most create a 
conflict in the evidence. This alone would be a cogent argu- 


ment for granting the Supplemental Motion. 
[3047] 
II 
The Contract Rate Is Contrary to the 
Public Interest 


Sierra’s argument with respect to the effect of the con- 
tract rate upon the public interest is notable principally 
for failing to meet the issues which are present in the fac- 
tual situation. 


1. A contract for service at a rate below avoidable costs 
of service is contrary to the public interest. 


As we have shown’ in our Submission, it is a basic 
principle that public utility service should not be rendered 
at a rate which fails to cover the avoidable costs of service. 
Neither this Commission nor any similar regulatory body 
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should permit a utility to pour its resources (which after 
all are limited) into facilities, materials, and supplies for 
the rendering of a service to some favored customer. Sierra 
claims? that such a contention is “erroneous as a matter of 
law”. No reasoning or authority whatever is given for this 
bald statement. 

3. Submission, pp. 35-37. 

2. Reply, p. 30. 


3. Submission, pp. 33-34. 
[3048] 


As we pointed out in our Submission,* the basic // prin- 
ciple upon which we rely is so obvious that Sierra accepted 
it in its original brief to this Commission. Sierra even now 
does not disavow its original statement, but is content to 
argue that this principle was not a “legal consideration.” 
We agree that it is essentially a matter of fact for the 
Commission to consider, but the guiding principle is the 
same whether it be called a “legal” or a “factual” consid- 
eration for the Commission. 

Sierra makes an attempt to avoid its original acceptance 
of the principle that failure to cover out-of-pocket costs is 
contrary to the public interest by stating that it used this 
argument only because of certain testimony of Mr. Beckett, 
a P.G.&E. witness. This seems to mean no more than that 
Sierra is willing to use the principle when it serves its pur- 
pose, but is unwilling to accept the consequences of the 
principle when the true facts are known.? 

The essence of Sierra’s position is found in the state- 
ment that “proof of an ‘out-of-pocket loss’ merely proves 


1. Reply, p. 32. 


2. The facts were not developed on an out-of-pocket basis because 
the approach to the ease taken by the Commission in the original 
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proceedings was on a different basis. We remind Sierra, however, 
that even with the facts as previously developed we pointed out 
that Sierra was incorrect in contending that out-of-pocket costs were 
being met. (See P.G.&E.’s Reply Brief, p. 18.) 


[3049] 

that the contract is ‘unprofitable’ ”.2 This statement, like 
so many in Sierra’s reply, shows that Sierra misses the 
point entirely. Proof of an out-of-pocket loss, as opposed 
to mere vanishing profits, shows that resources of a public 
utility devoted to public use are being slowly eroded away 
by unreimbursed expenditures for one favored customer— 
here, a loss of over half a million dollars a year. We are not 
speaking here of a mere reduction in profit but of a loss 
which occurs after the profits for the service have already 
been wiped out! 


2. P.G.&E.’s avoidable or out-of-pocket costs of serving 
Sierra exceed the revenue under the contract rate. 


The above statement has been fully established by the 
showing in Appendix C of our Submission. We state, and 
Sierra does not deny, that all of the costs which we have 
included as avoidable costs would actually be eliminated 
if service to Sierra were discontinued. We emphasize the 
fact that Sierra has not attempted to contend that any 
of these costs would not be eliminated under such cir- 
cumstances. In another one of its bald assertions, however, 
Sierra says that “obviously” the costs of paying a return 


1. Reply, p. 34. 


[3050] 
on investment // in generating facilities should not be 
taken into account in determining avoidable costs. Sierra 
gives no explanation of course, as to how it thinks P.G.&E. 
could possibly obtain the capital required by its obligations 
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to build new plant without incurring these capital costs. 

Sierra tries to make light of our showing by saying that 
it merely proves that P.G.&E. would make more money by 
selling the energy to customers other than Sierra—ignoring 
the salient point in our Submission that, by not having to 
generate energy for Sierra, we would save certain costs 
which necessarily are being met by P.G.€E’s other custom- 
ers. There is not one word to deny that all of these costs 
would indeed be avoidable by abandoning the Sierra 
service. 

As a sidelight on Sierra’s inaccurate presentation we 
note its assertions that the expenses which we included for 
steam plant generation are “inflated”! or “most expensive”. 
Precisely the contrary is true. We have actually given 
Sierra the benefit of the lowest steam electric generating 
costs on the P.G.&E. system.® 


Reply, p. 55. 


1. 

2. Id. p. 36. 

3. See P.G.&E. Submission, App. C, Schedule 1, Sheet 7. 
[3051] 


3. The contract rate would burden other customers. 


We submit that the foregoing arguments, without more, 
conclusively establish that the contract rate is so low as 
to be contrary to the public interest. However, we turn to 
Sierra’s contention with respect to our additional showing 
of the effect on cost of money and the resulting unavoidable 
burden on other customers. 

Preliminarily we should note Sierra’s contention that no 
burden on other customers has yet resulted from increased 
cost of money because increased cost of money acts only 
“ultimately” by a process of “slow and insidious attrition” 
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and not right away.’ As with so many of Sierra’s contentions, 
this one too overlooks the real point. It may be true that 
the “slow and insidious attrition” takes some time to work 
its harm. The point, however, is that any rate which starts 
such a harmful process is an unlawful rate under the 
Power Act. 

Essentially, Sierra concedes the relation between net 
revenues and cost of money. There appears to be nothing 
more to Sierra’s argument than a misguided assertion that 
the effect on cost of money is “de minimis”. Actually the 
Commission considers issues of similar relative magnitude 


1. Reply, pp 28, 5-6. 


[3052] 

in almost every rate case which comes before it. Certainly 
it should not regard an eleven million dollar loss as beneath 
its notice. The fact of the matter is that a utility’s revenues, 
costs, and return are made up of a large number of indi- 
vidual items, each of which enters into the end result, and 
none of which can be disregarded by the Commission in 
making its determination of what is in the public interest. 
We are fully supported in our position by the Central Maine 
Power Company case cited on page 39 of our Submission 
and unchallenged by Sierra. 

Sierra seems to argue further that, even if the effect on 
cost of money is real, the burden of that increase can be 
shifted from P.G.&E.’s customers to its stockholders. Our 
point is, of course, that such a shifting is not feasible with- 
out impairment and possible destruction of the Company’s 
credit. If Sierra means that P.G.&E. is to be deprived not 
only of a portion of its actual avoidable costs of serving 
Sierra, but also a portion of its cost of money (i.e., that 
portion representing the increase in cost of money), then 
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we would indeed have a vicious spiral. The failure to cover 
these costs of money in revenues would undoubtedly result 
in a further increase in the cost of money because of the 
added risk which investors would see in this situation. If 
this increase in cost of money were in turn disallowed, we 
[3053] 

would have another turn of the spiral and so on. We submit 
that Sierra’s argument fails to face the economic facts 
which are present in this situation and that it must, there- 
fore, be rejected. 


4. The contract rate is unduly discriminatory. 


A rate differential of 22% in favor of one customer as 
compared to other customers similarly situated is dis- 
eriminatory when not justified by cost or value of service 
and that discrimination is particularly undesirable when 
the lower rate is given to a customer for which the costs of 
service are higher. 

Sierra argues that there is no discrimination with respect 
to Copeo because Copeo’s rate does not exceed the cost of 
service and its (Copco’s) ultimate consumers are not placed 
at a competitive disadvantage.’ Applying this same line of 
reasoning, Sierra’s rate fails to cover the cost of serving 
it, and its ultimate consumers are placed at a competitive 
advantage as compared to Copeo. This is more than a mere 
lack of uniformity. It is rank favoritism of the consumers in 
one state over the consumers in another. 


1. Reply. p. 45. 


[3054] 
Sierra argues “the fact that the [contract] rate may be 
lower | than that available to the distributing companies 
which, are less fortuitously situated certainly does not 
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make it ‘unduly discriminatory’ ”. This ignores the fact 
that the Sierra rate was not lower than that available to 
other distributing companies at the time it was originally 
offered. Sierra seeks advantage now, not by reason of some 
“fortuitous situation”, but simply because costs of service 
have risen without Sierra’s rate being comparably in- 
creased. The costs of service have increased fully as much 
with respect to service to Sierra as they have to other 
customers, and there is no justification for arguing that 
Sierra is merely trying to preserve some special advantage 
inherent in a “fortuitous situation”. 

Of course, if Sierra is arguing that the effect of the con- 
tract is to give it some special advantage over other custom- 
ers, it is begging the question. If contracting per se could 
make any rate “duly” discriminatory, there would never be 
any occasion to apply the Supreme Court’s standard of “un- 
due discrimination”. If this standard is to have any meaning 
at all, it must be applied on the basis of facts external to 
the contract as we have done. 


1. Reply, p. 46. 


[3055] 

Sierra’s remaining arguments on discrimination hardly 
seem worth notice. For example, Sierra makes comparison 
with situations which are not only dissimilar, but even in- 
volve rates of other suppliers to their customers. Lastly, 
Sierra questions P.G.&E.’s right to raise the issue of dis- 
crimination, completely disregarding the fact that where 
the public interest is involved, the Commission is free to 
act. The weakness and irrelevancy of these arguments are 
testimony to the difficulties which Sierra finds in defending 
against the fact of discrimination. 
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Tit 


| P.G.&E. Received No Off-Setting Benefits 
from the Contract. 


Sierra’s eight pages of discussion on the subject of off- 
setting benefits disclose the simple concession that P.G.&E. 
would have been better off without the 1948 contract. Cer- 
tainly there is no dispute as to the facts which we stated 
or the conclusion to be drawn therefrom. 

Clearly, this should dispose of the whole issue, but Sierra 
tries to camouflage the facts by a lengthy discussion of the 
“wheeling” alternative. Here Sierra’s counsel place great 
emphasis upon a possibility that was. not suggested by 
Sierra/as an alternative means of obtaining power in any of 
the documents which it prepared prior to or during the 
negotiations with P.G.&E. in 1947 and 1948. Actually, in its 
strenuous endeavors to show that a competitive situation 
existed in 1947 and 1948, Sierra offered not one word of 
testimony before the California Public Utilities Commis- 
sion in 1952 or before this Commission in 1953 to the effect 
that wheeling was a possible alternative source of supply. 
Furthermore, in the statement of the Nevada Public Service 
Commission by which Sierra places such store, there is no 
suggestion that wheeling was an available alternative for 

[3057] 
power service to Sierra. Lastly, // in its briefs to this Com- 
mission, Sierra did not suggest that wheeling was a possible 
alternative source of power. 

It is perfectly plain that the wheeling idea is constructed 
entirely from hindsight on the basis of the fact that P.G.&E. 
analyzed for its own purposes the wheeling possibilities. 
Why, then, does Sierra belatedly attempt to place the 
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burden of its argument upon this wheeling alternative? 
Again the answer is clear. None of the alternative sources 
of power which Sierra mentioned in its sworn testimony 
could possibly have supplied the kilowatts which Sierra 
anticipated it would need, in time to meet that need. We 
have previously pointed out the ridiculous lengths to which 
counsel for Sierra went in attempting to get around these 
simple facts.’ It is obvious that this retreat to a backwards 
view of the subject is necessitated by the complete absence 
of any support for the argument in the contemporaneous 
view which the parties held and testified to at the time the 
contract was made. 

In any event the discussion by Sierra fails to establish 
any benefits to P.G.&E. to offset losses under the contract 
rate nor any reason why Sierra should not pay the costs 
of serving it. 


1. P.G.&E.’s Reply Brief, pp. 20-21. 
[3058] 


IV 
Sierra’s Complaint Is Ill-Founded. 


Like the rest of its reply, Sierra’s reply to our Submis- 
sion with respect to Sierra’s complaint fails to meet the 
issues raised. All of the defenses to the complaint which 
are raised in our Submission are ignored by Sierra, save 
one. And as to that defense, Sierra’s treatment of it is, first, 
deceptive and, second, an erroneous statement of the law. 

The defense dealt with by Sierra is our point that P.G.&E. 
must continue to charge Sierra at the rate now on file, i.e., 
Schedule F.P.C. No. 3, Supplement No. 1, until such time 
as the Commission either rejects the filing or directs that 
some different rate be paid. Sierra’s first answer to this 
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contention is to make the misleading statement that the 
Supreme Court held that the rate now on file was “‘a 
nullity’. The Court, of course, did no such thing. The 
phrase’ quoted by Sierra was lifted directly from the 
Mobile? decision and nowhere appears in the Sierra® deci- 
sion! In Sierra the Court by no means held that the filing 
of the new rate was a complete “nullity”. It held, instead, 


Reply, p. 56. 
_ United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
. 332 (1956). 


S 
3. F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348, 12 PUR 3d 
2 (1956). 


U. 


12 
[3059] 


that // the filed rate could have been effective if only the 
Commission’s order allowing it had been “based on the 
necessary findings”. Accordingly—far from holding that 
the filing was a “nullity’—the Court remanded the case for 


“such further proceedings . . . as the Commission may 


99 2 


deem desirable”. 


Sierra’s second purported answer to the one contention 
it treats is a statement by it that section 313(b) of the 
Federal Power Act requires P.G.&E., rather than the Com- 
mission, to implement the decree of the Supreme Court 
because under section 313(b) the final decisions of courts, 
according to Sierra’s counsel, “require no implementation 
from the Commission”.* Sierra’s counsel, however, to pre- 
sent such an idea, must embellish section 313(b) with a 
concept that does not appear there. The section says nothing 
whatever as to whether “implementation” of the final deci- 
sions is or is not required by the Commission. All that the 
section says is that, on review of a Commission order, the 
decision of the Court of Appeals “shall be final, subject to 
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review by the Supreme Court of the United States upon 
certiorari or certification . . .”. Nothing is said in the statute 


l. FP. v. Sierra Pacific Power Co., 350 U.S. 348, ........, 12 
PUR 3d 122, 125 (1956). 


29 F.P.C. v. Sierra Pacific Power Co., 350 U.S. 348, .........--- a2 
PUR 3d 122, 126 (1956). 


3. Reply, p. 57. 
[3060] 


about implementing the court decisions after they become 
final. In fact, section 313(b) states that on appeal “the 
finding of the Commission as to the facts, if supported by 
substantial evidence, shall be conclusive” and the Supreme 
Court in both its opinion and orders recognizes the para- 
mount jurisdiction of the Commission to be the arbiter of 
the facts. 

Since Sierra has not even attempted to answer our other 
points with respect to Sierra’s complaint, we need not 
repeat them here. The Commission will find these points 
under heading IV of our Submission, pages 54 through 63. 

We find Sierra’s attitude in opposing a hearing on its 
own complaint to be paradoxical, to say the least. Although 
Sierra went to the length of actually filing this formal 
complaint in an effort to have the Commission clarify the 
rights of the parties, Sierra seems to believe that the com- 
plaint should be acted upon without an opportunity for a 
hearing. We find it strange indeed that Sierra opposes a 
hearing on the very matter it has raised by its own com- 
plaint. 

[3061] 


Sierra Overlooks that a Hearing Is Necessary to Resolve 
the Issues in Sierra Pacific Power Co. v. P.G.&E. 


Sierra in its reply completely ignores the point? that its 
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own suit now pending in the Federal District Court necessi- 
tates further proceedings by the Commission. 

As shown in our Submission’, we have moved the Federal 
District Court to stay the proceedings there because the 
Commission has primary jurisdiction over the central issue 
in the case, i.e., the “lawfulness” of the rates in question. 
In support of this motion we have filed in court two memo- 
randa'of points and authorities amply documenting our 
position with the pertinent legal authorities.* Under the 
authorities, it is clear that the primary jurisdiction to 
decide the issue brought into court by Sierra lies with the 
Commission and the court must “stay its hand” and await 
a decision by the Commission before it can determine the 
case.* 


1. Submission, pp. 14-15, 17-18, 23-24, 65, and Appendix B. 

2. Submission, pp. 14-15, 23-24, and Appendix B. 

3. Copies of our points and authorities are appended to the 
Submission as Appendix “‘B’’. 


4. Due to recent requests by Sierra for continuances, our mo- 
tion in the District Court has been continued for hearing until 
December 17. 1956. with the understanding that the hearing will 
be continued from time to time until after the Commission acts on 
the motions to reopen the rate proceeding. 


[3062] 

Wholly aside from the other points raised in our Sub- 
mission, the pendency of this court action amply demon- 
strates by itself the need for further hearings. Sierra’s 
silence on this point is mute testimony to the correctness 
of our position. 

Conclusion 


Both the public interest and the needs of justice require 
the Commission to hold hearings and make further deter- 
minations in the rate matter which is the subject of these 
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This material will be found at pp. 398-400 of this volume. 








This material will be found at pp. 398-400 of this volume. 
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consolidated Dockets Nos. E-6482 and E-6697. 

By reason of the circumstances and points described in 
our Motion for Reopening and Further Hearing, our Sup- 
plemental Motion for Reopening and Further Hearing, our 
Submission and this Closing Submission, we respectfully 
urge that the Commission grant our motions. 


Dated : November 30, 1956. 
Respectfully submitted, 


F. T. SEARLS 
Joun C. Morrissey 
Rosert E. May 
Attorneys for 
Pacific Gas and Electric Company 
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FEDERAL PowER COMMISSION 
Washington 25 


Pacific Gas and Electric Company 
Sierra Pacific Power Company 
Docket Nos. E-6482 - E-6697 


California Oregon Power Company 
Medford, Oregon 


Gentlemen : 

The Commission’s staff is currently examining the respec- 
tive contentions and showings in support thereof, which 
Pacific Gas and Electric Company and Sierra Pacific Power 
Company have advanced in two matters currently pending 
before the Commission, involving issues concerning which 
vou are probably informed. The staff would therefore be 
glad to receive any comment or representation by your 
company. 

Generally speaking, the two matters are the direct con- 
sequence of the action of the Supreme Court in setting aside, 
upon judicial review, the Commission’s opinion and order 
of June 17, 1954, Docket No. E-6482, approving an increase 
in PG&E’s filed rates and charges for wholesale electric 
power and energy service to Sierra; the only firm service, 
other than that to your Company, for which PG&E has 
rates and charges on file with this Commission. In one 
matter, PG&E seeks a reopening of the prior Commission 
proceeding and further action by the Commission with re- 
spect to the increased rates and charges which the Commis- 
sion unsuccessfully sought to allow to PG&E. In the other, 
Sierra seeks certain affirmative relief against alleged un- 
lawful actions of PG&E. 
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In the event that you are not already familiar with the 
several contentions of the two companies and the respective 
showings in support thereof, there are enclosed herewith 
(1) a copy of the Commission’s order issued September 7, 
1956, Docket Nos. E-6482 and E-6697, as extended time-wise 
by the attached Notices of Extension, and (2) two submit- 
tals of PG&E tendered on October 15, 1956, and December 3, 
1956, and two by Sierra tendered November 15, 1956 and 
December 10, 1956. 

As may be seen from Paragraph (A) of the enclosed copy 
of the Commission’s order which consolidated the two mat- 
ters and prescribed certain procedural steps, specific provi- 
sion was not made for either the December 3, 1956 submittal 
by PG&E or the December 10, 1956 submittal by Sierra, 
which fact acecounts for the respective motions accompany- 
ing these latter filings. These motions are also currently 
pending before the Commission. 

[3073] 

Substantively, your particular attention is directed to the 
portions of the enclosed materials relating to PG&E’s con- 
tention that undue discrimination, as prescribed by Section 
905 of the Federal Power Act, results from its continued 
service to Sierra at the rates and charges embodied in its 
(PG&E’s) Rate Schedule FPC No. 3 (the rates and charges 
which PG&E would have been permitted to increase by the 
prior action of the Commission which was set aside by the 
Courts). The gravamen of that contention being that you 
or your electric customers are adversely affected, it would 
be helpful to the staff in presenting this matter to the Com- 
mission, if the Commission could be apprised of the exist- 
ence of any such adverse effects and the extent thereof. The 
foregoing is, of course, not to be construed as limiting in 
any way the comments which are hereby solicited. 
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Since staff consideration of these matters is currently 
in progress, the orderly conduct of Commission affairs 
makes'it desirable that any comments you may wish to make 
be made known to the Commission on or before January 28, 
1957, if possible. 


Very truly yours, 


Leon M. Fuquay 
Secretary 
Inclosure No. 58134 
CC: Public Utilities Commission of Oregon 
Pacific Gas and Electric Company 
Sierra Pacific Power Company 





[3074] 


FepERAL Power CoMMISSION 
Washington 25 


Pacific Gas and Electric Company 
Sierra Pacific Power Company 

Docket Nos. E-6482 and E-6697 

Mr. Charles Weltzel 

Public Utilities Commissioner of Oregon 
Salem, Oregon 


Dear Mr. Weltzel: 

There is transmitted herewith copy of a letter to the Cali- 
fornia Oregon Power Company, which is generally self- 
explanatory. As may be seen, the purpose of that letter is 
to afford the company opportunity to comment on the mat- 
ters currently pending before this Commission in the dock- 
ets enumerated above. This is to afford you a similar 
opportunity for the expression of any comments or repre- 
sentations within your interests. 

There is also transmitted herewith a duplicate set of the 
enclosures to the California Oregon Power Company, as 
referred to in the enclosed copy of letter. 

It would be helpful if any comments or representations 
you may wish to make were made known to the Commission 
on or before January 28, 1957, if possible. 


Verv truly yours, 


Leon M. Fuquay 
Secretary 








[3075] 
Unitep States oF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Frederick Stueck, Acting Chair- 


man; Seaborn L. Digby, William R. Connole and Arthur 
Kline. 


Docket 
In the Matters of No. E-6482 


Paciric Gas anD ELectric ComMPaNy Docket 
Sierra Paciric Power Company No. E-6697 


ORDER GRANTING PROCEDURAL MOTIONS, DENY- 
ING MOTIONS FOR REOPENING RECORD AND 
FURTHER PROCEEDINGS, AND DIRECTING 
COMPLIANCE WITH THE FEDERAL POWER 
ACT 

(Issued July 10, 1957) 

In these consolidated dockets we have now to consider 
(1) renewed efforts by the Pacific Gas and Electric Com- 
pany (PG&E) to obtain the increased rate for its wholesale 
electric power and energy service to the Sierra Pacific 
Power Company (Sierra) which our order of June 17, 1954, 
would have allowed, if it had not been set aside by the 
courts ;? and (2) efforts by Sierra to enforce the lower rate, 
embodied in a contract between the two companies. 

One matter arises from two currently pending motions 
which were filed by PG&E on June 11, 1956, and October 
15, 1956, Docket No. E-6482, for (1) a reopening of the 
prior rate proceeding before the Commission, conducted 
pursuant to Section 205 of the Federal Power Act, with 


1. In the Matter of Pacific Gas and Electric Company, 7 PUR 
3d 256, Op. No. 270, Docket No. E-6482. 
2. Sierra Pacific Power Co. v. F.P.C. 223 F.2d 605, affirmed 350 
US. 348. A 
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opportunity on the part of PG&E to adduce additional evi- 
dence and to present further argument to the Commission ; 
and (2) further Commission action amplifying and supple- 
menting its former findings so as to establish PG&E’s 
“right” to collect and retain the higher rates* from and after 
June 17, 1954, the date of issuance of Commission Opinion 
No. 270. The other matter arises from a currently pending 
formal complaint by Sierra filed July 23, 1956, Docket No. 
E-6697, wherein it seeks an order of the Commission di- 
recting PG&E to cease and desist from demanding of Sierra 
charges in excess of those computed according to the rates 
[3076] 

embodied in // PG&E’s March 4, 1948 contract with Sierra* 
which rates Sierra alleges are now lawfully on file with 
this Commission. 

PG&E advances two principal contentions. First, it ar- 
gues independently of the Supreme Court’s decision, that 
the rates embodied in its March 4, 1948 contract with Sierra 
are not rates contractually fixed for a specific term of vears 
and, hence, can be changed in the manner previously fol- 
lowed by PG&E.® Upon the requested reopening of the 
Commission proceeding, PG&E seeks a formal Commission 
determination to that effect, contending that such a finding 
would reflect the intention and understanding of the parties, 
and when considered with the Commission’s prior deter- 


3. Designated in the files of the Commission as Supplement No. 
1 to PG&E’s Rate Schedule FPC No. 3. 

4. Designated in the files of the Commission as PG&E’s Rate 
Schedule FPC No. 3. 

5. Through the filing, pursuant to Section 205 (d) of the Fed- 
eral Power Act. of a change in the rates and charges on file with 
this Commission subject to a determination by the Commission of 
the lawfulness of the proffered rates and charges. 
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minations as to the reasonable and non-discriminatory and 
non-preferential character of the increased rates and the 
unreasonableness of the 1948 rates, would establish PG&E’s 
rights, equitable and/or legal, to the increased rates from 
and after June 17, 1954, the date of issuance of Opinion 
No. 270. 

Alternatively PG&E argues, addressing itself to the Su- 
preme Court’s decision, that the 1948 rates adversely affect 
the public interest because they impair PG&E’s financial 
ability to continue service as a public utility ; are excessively 
burdensome upon other of its electric utility customers ; and 
are unduly discriminatory. This condition is said to have 
existed on and prior to June 17, 1954, and to have continued 
uninterrupted to the present time. And, it is further con- 
tended by PG&E, that the increased rates previously ap- 
proved by the Commission, were, on June 17, 1954, and 
have continued to be, not in excess of a just and reasonable 
rate for PG&E’s wholesale power and energy service to 
Sierra. Upon the requested reopening of the Commission 
proceeding, PG&E seeks formal determinations by the Com- 
mission in regard to both of these latter contentions. 

The facts upon which PG&E relies as establishing the 
alleged adverse effects of the 1948 rates consist, chiefly, of 
two revenue “deficiency” studies® and a comparison of the 
level of the 1948 rates with those of PG&E’s other rates 
on file with this Commission and certain of PG&E’s rates 
and charges for wholesale electric power and energy serv- 
ice on file with the Publie Utilities Commission of Cali- 
fornia. 


6. One on an ‘‘average”’ cost basis and the other on an ‘‘out-of- 
pocket’’ cost basis. 
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[3077] 

The complaint by Sierra is predicated upon an inter- 
pretation of the Supreme Court’s decision in this matter 
as disposing of any question as to the parties’ contractual 
obligation under the March 4, 1948, agreement with respect 
to rates and charges. That obligation is said to be a definite 
and specific rate fixed for a definite and specific term. Ad- 
ditionally, Sierra disputes that the 1948 rates have been 
shown to impair PG&E’s financial ability to continue service 
as a public utility ; to be excessively burdensome upon other 
of PG&E’s electric utility customers; or to be unduly dis- 
criminatory. 

The consolidation of these two proceedings was effected 
by order of the Commission issued September 7, 1956. That 
order also granted a request by PG&E for leave to file a 
showing of facts and statement of argument in support of 
its requested reopening of the prior Commission proceed- 
ing and for further action by the Commission in respect 
to the increased rates to Sierra, as an alternative to the 
granting of such reopening and further Commission pro- 
ceedings. In doing so the Commission directed PG&E to 
“show in what particulars, if any, the aforementioned 1948 
contractual rates and charges were, prior to, on and after 
June 17, 1954, or presently are so low, after giving proper 
effect to any benefits accruing to PG&E through the reten- 
tion of its Sierra’s business, as to adversely affect the public 
interest by impairing its financial ability to continue service 
as a public utility, by casting an excessive burden upon 
any other of its electric utility customers, by being unduly 
discriminatory with respect to any other of its electric 
utility customers, or in any other way being adverse to 
the public interest within the meaning of the aforementioned 
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opinion of the Supreme Court.” Sierra was granted similar 
leave, by that order, to support its contentions in this mat- 
ter with further factual and legal showing in response to 
PG&E. 

PG&E, on October 15, 1956, and Sierra, on November 15, 
1956, filed their respective showings of fact and statement 
of argument.’ Subsequently, PG&E, on December 3, 1956, 
and Sierra, on December 10, 1956, moved that they be per- 
mitted to file a further statement in the nature of a closing 
reply. Such further statements were tendered with those 
motions which are currently pending before the Commis- 
sion. 

Our consideration of these matters, including the afore- 
mentioned submissions of PG&E and Sierra, leads us to 
[3078] 
the conclusion that no useful // purpose would be served 
by a reopening of Docket No. E-6482 and further Com- 
mission proceedings therein; the requested reopening and 
further Commission proceedings being a matter committed 
to the discretion of the Commission by Section 206 of the 
Act, the provisions of which would (under our interpreta- 
tion of the Supreme Court’s decision in this matter) govern 
any such reopening and further action by the Commission. 
Aceordingly, we believe that PG&E.’s motions for a re- 
opening of the prior rate proceeding before the Commission 
and further Commission action in amplifying and supple- 
menting its findings as set forth in Opinion No. 270, should 
be denied and PG&E should be directed to cease and desist 


7. The time requirements of the Commission’s order issued Sep- 
tember! 7, 1956, that PG&E tender any further showing or state- 
ment within thirty days from the issuance thereof, and that Sierra 
tender any further showing or statement within twenty days 
thereafter, were subsequently extended to the above dates. 
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from demanding, for its wholesale electric power and energy 
service to Sierra, rates and charges different from those 
now lawfully on file with this Commission for that service, 
PG&E’s Rate Schedule FPC No. 3. The reasons which impel 
us to these judgments and the factual and legal bases 
therefor are as follows. 

First, in our view the Supreme Court’s decision in this 
matter must be taken as disposing of PG&E’s contention 
concerning the contractual obligation of the parties under 
the 1948 contract with respect to rates. That this obligation 
is one involving a definite and specific rate fixed for a 
definite and specific term unless otherwise changed by 
mutual agreement of PG&E and Sierra or by action of 
the Commission taken in accordance with the Federal Power 
Act is, we think, abundantly clear from the language of 
the Court: in describing the proceeding as one involving “a 
15-year contract for power at a special low rate”; in apply- 
ing the rationale of United Gas Pipe Line Co. v. Mobile 
Gas Service Corp., 350 U.S. 332, to the Federal Power Act 
by construing the Federal Power Act as the Natural Gas 
Act “as not authorizing unilateral contract changes” and 
concluding that “neither PG&E’s filing of the new rate nor 
the Commission’s finding that the new rate was not unlaw- 
ful was effective to change PG&E’s contract with Sierra”; 
and in construing the statutory standard of unlawfulness, 
in this context, as requiring a determination of an adverse 
effect of the 1948 contract rate on the public interest “as 
where it might impair the financial ability of * * * [PG&E] 
to continue its service, cast upon other consumers an exces- 
sive burden, or be unduly discriminatory.” 

Accordingly, we believe that no useful purpose would he 
served by any further proceedings before the Commission 


on this subject. 


8. 350 U.S. 348, 352 e¢ seq. 
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Secondly, under the Supreme Court’s distinction on the 
facts of this case between Commission-prescribed rates and 
contract rates, the factual bases which PG&E adduces in 
support of the alleged adverse effects of the 1948 rates upon 
the public interest do not appear to be of a nature which 
would compel or warrant further examination or investiga- 

[3079] 

tion by the // Commission at this time. As we interpret that 
decision, the relevance of revenue deficiency studies of the 
tvpe proffered by PG&E in support of its current allega- 
tions would seem to be only with regard to establishing the 
subsidiary fact that the cost of rendering the Sierra service 
exceeds revenues therefrom which may or may not impair 
PG&E’s financial ability to continue service as a public 
utility, cast an excessive burden upon other of PG&E’s 
electric utility customers, be unduly discriminatory, or 
otherwise adversely affect interests of public concern; the 
ultimate fact to be ascertained. On their face, those studies 
show no more than that the Sierra business is somewhat 
less profitable to PG&E at the present time than at the time 
of the prior Commission proceedings. 

Thus, for example, PG&E asserts that because of the low 
revenues under the 1948 rates its overall cost of money has 
been and will be further increased. Its underlying argument 
is that any reduction in earnings available for bond interest 
and preferred and common stock dividends will affect in- 
vestor appraisals; resulting first in a rise in capital costs 
and finally in an inability to secure money at any price. 
However, PG&E does not offer nor does it propose to offer 
any support for this allegation through presentation of 
testimony with respect to future increases in its cost of 
money or tending to show that its cost of money has actu- 
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ally been increased in the past due to its low earnings under 
the 1948 contract. 

PG&E also contends that those low earnings unduly bur- 
den other of its electric utility customers through direct 
subsidization by such other customers; payment by all of 
PG&E’s electric utility customers of higher money costs 
applicable to its utility business as a whole; and utilizing 
other portions of PG&E’s electric utility business to furnish 
the credit for capital requirements associated with its 
Sierra business. 

However, in regard to the first mentioned “burden” on 
other customers, PG&E does not seek to show that the low 
return which it derives from the Sierra business is offset by 
excessive returns from other sales by PG&E subject to the 
regulatory jurisdiction of the Public Utilities Commission 
of California or of this Commission. 

The absence of what seems to us to be relevant factual 
support in respect to the second “burden” on other custom- 
ers of PG&E has already been indicated. In regard to the 
third “burden” on other customers, PG&E does not seek 
to adduce testimony as to the propriety or necessity of rais- 
ing new capital for segments of its business, (i.e., the Sierra 
business on the one hand and all of the rest of PG&E’s busi- 
ness on the other), viewed in isolation, on the individual 
strength thereof; or to show that it has carried on such a 
practice in the past. Nor does PG&E offer to show any cur- 

[3080] 
rently imposed or expected restrictions by its // equity 
holders or bondholders respecting the use of the proceeds 
of PG&E’s outstanding or proposed security issues to any 
such segment of its electric utility business. 

In support of its allegation of undue discrimination by 
reason of the 1948 rates, PG&E cites the extant differen- 
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tials between the level of those rates and certain other rates 
and charges of PG&E on file with this Commission for 
wholesale electric power and energy service to the Califor- 
nia Oregon Power Company and certain others on file with 
the Public Utilities Commission of California for generally 
comparable service. However, PG&E does not seek to show 
that such other customers, by reason of the cited differen- 
tials, bear a disproportionate share of PG&E’s total costs of 
service. Nor does PG&E seek to adduce evidence that other 
parts of its interstate or intrastate resale business served 
at higher rates than the 1948 rates to Sierra are placed at 
any competitive economic or other disadvantages thereby.° 

Accordingly, we believe that no useful purpose would be 
served by any further proceedings before the Commission 
at this time, as requested by PG&E, with respect to past or 
current adverse effects of the 1948 rates upon the public 
interest. 

What we have said herein, in suggesting the nature of the 
factual support which we regard as a part of the necessary 
bases for PG&E’s current allegations must be considered in 
the light of the particular contentions which PG&E makes. 
Certainly, our remarks are not to be construed as indicating 


9. The Public Utilities Commission of California, by letter 
dated August 30, 1956, Docket No. E-6697, indicated generally that 
it had no comments or suggestions to make in regard to the above 
matters. The Public Service Commission of Nevada, by letter 
dated August 10, 1956, Docket No. E-6697, indicated that it re- 
gards the Supreme Court decision in this ease as being dispositive 
of the matters currently pending before this Commission. By letter 
of this Commission dated January 11, 1957, The Publie Utilities 
Commissioner of Oregon was afforded the opportunity to comment 
or make representations in regard to the above matters. To date 
no reply has been received. Also, to date, the Commission has not 
received any complaints or protests by any resale customers of 
PG&E other than Sierra or by any ultimate consumers served by 
PG&E or others. 
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what we would regard to be relevant in all or any other 
situations, involving other contentions and arising from 
different circumstances. 

[3081] 

Our consideration of the above entitled matters has in- 
cluded the submissions by PG&E and Sierra on December 3 
and 10, 1956, respectively, as referred to above. Accord- 
ingly, it is necessary and appropriate for the purposes of 
the Federal Power Act that the aforementioned motions of 
PG&E and Sierra, filed on December 3 and 10, 1956, respec- 
tively, be granted as hereinafter ordered. It is also neces- 
sary and appropriate for the purposes of the Federal Power 
Act that (1) PG&E’s motions filed June 11, 1956, and Octo- 
ber 15, 1956, as referred to above, be denied and the pro- 
ceedings thereon terminated, (2) that PG&E be directed to 
cease and desist from billing or demanding from Sierra, 
rates and charges other than those duly filed by PG&E with 
this Commission for its wholesale electric power and energy 
service to Sierra, PG&E’s Rate Schedule FPC No. 3, and 
(3) that Sierra’s formal complaint filed July 23, 1956, as 
referred to above, be dismissed, and the proceeding thereon 
terminated, all as hereinafter ordered. 

Wherefore it is ordered: 

(A) The respective motions of PG&E and Sierra filed 
December 3 and 10, 1956, as referred to above, be and they 
hereby are granted. 

(B) The motions of PG&E filed June 11, 1956, and Octo- 
ber 15, 1956, as referred to above, be and they hereby are 
denied and the proceeding thereon terminated. 

(C) PG&E, be and it hereby is directed to cease and de- 
sist from billing or demanding from Sierra (for the whole- 
sale electric power and energy service described above), 
charges computed at rates other than those embodied in 

617 








3081 


PG&E’s Rate Schedule FPC No. 3 or at such other rates 
therefor as hereafter may be lawfully established pursuant 
to the provisions of the Federal Power Act. 

(D) The formal complaint filed by Sierra on July 23, 
1956, as referred to above, be and it hereby is dismissed 
and the proceeding thereon terminated. 

By the Commission. 
J. H. Gurrwe 
JosEPH H. GuTRIDE 
Secretary. 
[3082] 
WESTERN UNION [TELEGRAM] 
July 29, 1957 
J. H. Gutride, Secretary 
Jerome K. Kuykendall, 
Frederick Stueck 
Seaborn L. Digby, 
William R. Connole 
Arthur Kline 


Federal Power Commission 
General Accounting Office Building 
441 G Street, N.W. 

Washington, D. C. 


Pacific Gas and Electric Company respectfully and urg- 
ently requests that Commission, on or before July 31, stay 
order issued July 10 in Dockets E6482 and E6697 until 
disposition of Pacific’s forthcoming application for rehear- 
ing on said order. Failure to obtain stay by normal billing 
date July 31 will require billing Sierra Pacific Power Com- 
pany in reduced amount at new legal rate and thereby fore- 
close Pacific from ever recovering, for period covered by 
such billing, rate which Pacific claims it is entitled to under 
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the law and the contract and which may ultimately prevail 
if Commission rehears case on basis of forthcoming appli- 
cation or on basis of court review of case should application 
for rehearing be denied. 

Pacific is now preparing motion for rehearing, together 
with detailed points and authorities, which it believes will 
clearly demonstrate error of July 10 order in concluding 
that Supreme Court decision prevents Commission from 
inquiring into disputed factual circumstances which give 
meaning to 1948 contract and show it to be contract for 
changeable rate. Pacific most earnestly believes that if such 
factual inquiry is made Commission will conclude that con- 
tract is not for fixed rate and that accordingly Pacific will 
not be required to cease and desist from billing Sierra at 
rate this Commission has already found to be just and 
reasonable. It is therefore most important that stay be 
granted as requested herein. 

Formal filing of application for stay and application for 
rehearing of Commission’s July 10 order will follow on or 
about August 9. 

Delay in requesting stay has been due to fact that coun- 
sel handling this matter has been on vacation and returned 
only today. 


F. T. Searzs, General Attorney 
Pacific Gas and Electric Company 
245 Market Street 

San Francisco 6, California 








[3087] 
WESTERN UNION TELEGRAM 


1957 Jul 31 PM 1 37 


Pacific Gas and Electric Co. 
245 Market St., S Fran. 


The Commission has considered your telegraphic request 
received July 30 for stay of its order of July 10 in the mat- 
ters of Pacific Gas and Electric Co. Docket No. E-6482 and 
Sierra Pacific Power Co. Docket No. E-6697; also the tele- 
graphic response thereto received July 31 from Sierra 
Pacific. The Commission finds no sufficient showing has 
been made of probable ground for anticipating that any 
facts or legal considerations will be adduced by or pursu- 
ant to your contemplated petition for rehearing of such 
nature as to make it either appropriate to carry out the 
provisions of the Federal Power Act or in the public inter- 


est to grant the requested stay. Accordingly the request is 
hereby denied. By direction of the Commission. 


JosePH H. Gutring, Secretary 
Federal Power Commission 





[3094] 
Unitep States oF AMERICA 
Before the 
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Paciric Gas anp ELectric CoMPANyY 
Docket 


Srerra Paciric Power Company No. £-6697 


Application for Rehearing, Stay of Order, Oral 
Argument on Application for Rehearing, 
and Other Relief. 
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APPLICATION FOR REHEARING, STAY OF ORDER, 
ORAL ARGUMENT ON APPLICATION FOR RE- 
HEARING, AND OTHER RELIEF. 


Comes now Pacific Gas and Electric Company, herein- 
after referred to as “Pacific”, the applicant in Docket No. 
E-6482, and pursuant to Section 313(a) of the Federal 
Power Act (16 U.S. Code 825(1)) and Section 1.34 of the 
Rules of Practice and Procedure of the Federal Power 
Commission, hereinafter referred to as “Commission”, 
states that it is aggrieved by the Commission’s order issued 
July 10, 1957, in the above-captioned consolidated dockets, 
and therefore makes this application for rehearing, stay of 
order, oral argument on application for rehearing, and 
other relief, and states further the following grounds on 
which such application is based: 

[3098] 

1. The Commission erred in not ordering a // hearing 
so that it could make a finding on the specific meaning of 
the 1948 contract between Pacific and Sierra. 

2. The Commission erred in holding that the Supreme 
Court in Sierra Pacific Power Company v. F.P.C., 350 U.S. 
348, held that the 1948 contract involved a definite and 
specific rate fixed for a definite and specific term. 

3. The Commission erred in ignoring both Pacifie’s and 
Sierra’s interpretation of the contract because under either 
view of the contract Pacific is entitled to a change in the 
rate. Under Pacifie’s view it is entitled to a rate change in 
the same manner as its P-31 rate on file with the California 
Public Utilities Commission. Under Sierra’s view, Pacific 
is entitled to a rate change if it did not earn more under 
the contract than it would save if Sierra’s business were 
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lost or abandoned or if it did not return incremental or 
out-of-pocket costs. Under either view Pacific is entitled 
to an increase in the rate as a matter of a contractual right. 

4. The Commission erred in not granting a hearing to 
determine whether the Sierra rate is adverse to the public 
interest. 

[3099] 

Due to the close relationship of the arguments // in sup- 
port of the first 3 points of error it has been more conven- 
ient to treat them together rather than independently, dis- 
cussing each under separate headings. They are discussed 
in Part I hereof. However, the 4th point of error is sepa- 
rately considered as Part Il. 


Part I 


A. Introduction to Points and Authorities. 


Tt has been Pacifie’s consistent position since the com- 


mencement of proceedings in Docket No. E-6482 that the 
1948 contract between it and Sierra Pacific Power Company 
was understood by the parties to escalate upward and down- 
ward concurrently with the upward or downward escala- 
tions of Pacifie’s P-31 resale rate schedule on file with the 
California Public Utilities Commission. This basic conten- 
tion of Pacific was before the Commission when it rendered 
its Opinion No. 270. In this opinion the Commission, appar- 
ently for the sole purpose of “making law” as to its powers 
over contracts subject to its jurisdiction, avoided a deter- 
mination of the basic question of the interpretation of the 
contract, which was presented by Pacific. Instead, the Com- 
mission assumed for the purpose of its decision that the 
contract was for a fixed rate and held that the Commission 
had the power to increase a fixed rate upon application by 
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[3100] 
Pacific. This was not at all in // accordance with Pacific’s 
application, which was an application under Section 205(d) 
of the Federal Power Act for a rate increase under a 
changeable rate contract. 

The Commission did not then, and has not to date, 
attempted to determine the true nature of the 1948 contract. 
The Commission occupies the position and the status of a 
Court of first resort in respect to contracts of utilities 
under its jurisdiction. The Commission is therefore the 
forum in which questions of fact must first be determined. 
The Commission, by an inexcusable silence, has evaded its 
obligation to render a finding on this critical question of 
fact. And instead of now determining the question of fact 
that has been before it since 1953, the Commission seeks 
to justify its evasion of its statutory duty by saying that 
the Supreme Court has made the decision for it. The very 
nature and purpose of appellate review and practice prove 
the Commission is in error. 

Furthermore, and conclusively, there was never a finding 
on this issue by the Commission for the court to accept or 
reject. The Supreme Court thus necessarily had to decide 
the case as though the contract provided for a fixed rate. 

[3101] 
Obviously the Court took this approach // because the 
Federal Power Commission decided the case on this basis. 
That is, the Commission assumed for the purposes of its 
decision that the contract was for a fixed rate. The Commis- 
sion’s decision was made on the pure legal basis that, assum- 
ing the contract as one for a fixed rate as Sierra contended, 
the rate could nevertheless be changed if it failed to meet 
the usual standards. In short, the Commission held that 
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insofar as it was concerned it made no difference whether 
the contract was intended to provide for a changeable or 
a fixed rate because the Commission concluded that it had 
the power and the obligation to apply the same standard 
in the determination of the reasonableness of the rates to 
both types of contracts. . 

The Supreme Court merely followed along with the same 
basic assumption as to the nature of the contract in order 
to reach the point of law decided by the Commission. 

In view of the Supreme Court’s opinion that it does make 
a difference whether the contract is for a fixed or a change- 
able rate, the Commission can no longer ignore the question 
as to the meaning of the contract. Whereas previously the 
Commission could take the position that the meaning of 
the contract was immaterial, the Supreme Court’s decision 
makes it clear that it is material. The critical question 

[3102] 
which now looms in this case is the one which the // Com- 
mission originally considered immaterial and left undecided 
in its opinion—the true meaning of the contract. The ques- 
tion, therefore, legally and in good conscience can no longer 
be avoided. 

It certainly cannot be avoided by saying that the Supreme 
Court decided the question for the Commission, for it is 
obvious that all the court did was review the only decision 
that was ever made by the Commission in this case—that 
the Commission could change a rate by its usual method 
regardless of whether the rate were a fixed or a changeable 
rate provided by contract. The Commission was originally 
in error in considering that the question as to the meaning 
of the contract was immaterial and therefore did not have 
to be decided. The Supreme Court has shown that this 
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question—the one Pacific has long asked the Commission 
to decide—is the determinative issue in this case. 

It must be very clear to the Commission that Pacific 
believes most sincerely that it has been treated with great 
injustice by the Commission in this instance. It must also 
be very clear to the Commission, on the basis of Pacific’s 
consistent position that the contract in question is not for 
a fixed rate for a definite term, that Pacific’s management 

[3103] 
sincerely believes that the contract // is not of that nature. 
We wonder: Does the Commission think for a moment that 
Pacific would be trying to change Sterra’s rate as it has 
been seeking if Sierra and Pacific had agreed that the rate 
would not be subject to change? 

There is in the files of the Commission the sworn state- 
ments of the President of Pacific Gas and Electric Com- 
pany, Mr. N. R. Sutherland, who personally negotiated the 
contract with Mr. Frank Tracy, President of Sierra Pacific 
Power Company. Mr. Sutherland states, in no uncertain 
terms, that on several occasions he and Mr. Tracy expressed 
complete and mutual understanding that the rate pro- 
vided in the contract would escalate upward and downward 
with Pacifie’s P-31 resale rate on file with the California 
Public Utilities Commission.’ These statements have never 
been directly denied by Sierra!” Instead, Sierra has merely 


1. These sworn statements of Mr. Sutherland appear on pp. 
4-5 of Pacifie’s Supplemental Motion herein, dated October 10, 
1956, and pp. 3 and 5 of Pacific’s Submission, dated October 13, 
1956. To bring together these sworn statements in one place, and 
to eliminate any possible question as to the nature of the testi- 
mony proffered by the Supplemental Motion, we attach hereto as 
Exhibit A, an affidavit by Mr. Sutherland setting forth in some 
detail the additional evidence he will present in support of the 
sworn statements we refer to. 


2. See Mr. Tracy’s evasive affidavit of November 7, 1956, in 


Sierra’s reply dated November 14, 1956. 
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[3104] 
maintained that the // evidence ts not admissible. As will be 
conclusively shown later, this evidence is fully admissible 
to interpret the meaning of a contract which must be deter- 
mined from the intentions of the parties. These intentions 
are best, and necessarily must be, discovered from an exam- 
ination of the surrounding circumstances and negotiations. 

The facts, if inquired into, will clearly demonstrate that 
the contract means what Pacific has been contending from 
the outset. Pacific, however, is not at this time attempting 
to convince the Commission that it is right; this will follow 
later. Pacific is only asking for a HEARING! Yet, to date, 
it has not been heard and its evidence has not even been 
weighed by the Commission (nor by either of the courts 
which reviewed the Commission’s ruling of law). Upon a 
proper hearing the evidence will clearly demonstrate be- 
yond any question of doubt that the contract was not a 
“fixed” rate contract. 

[3105] 

In addition to the foregoing, Pacific respectfully submits 
that the Commission has either overlooked or completely 
misinterpreted one vital aspect of Pacifie’s submission in 
respect to the showing that the Sierra rate does not com- 
pensate Pacific for its avoidable out-of-pocket costs. 

Sterra claims that it understood that Pacific was entitled 
to a change in the rate provided in the contract if it did not 
earn “more under the contract than it would save if Sierra’s 
business were lost or abandoned” or if it did not return 
ineremental or out-of-pocket costs.” 

Pacifie has requested an opportunity to show that it is 
entitled to an increase under Sierra’s own interpretation 
of the contract, because the Sierra rate does not cover 
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“avoidable or out-of-pocket costs.” 

It is utterly inconceivable that the Commission can deny 
Pacific a hearing on the true meaning of the contract and 
on the issue of whether the contract rate covers avoidable 
or out-of-pocket costs. For even if Sierra’s interpretation 
of the contract prevails, the Commission must then deter- 


1. Sierra’s Opening Brief before the Commission, p. 63. 


2. Tr. pp. 982, 987. 
[3106] 


mine whether the existing rate // complies with the con- 
tract standard—whether Pacific is recovering its avoidable 
or out-of-pocket costs of service. 

We wish to emphasize that Pacific has not placed itself 
in the situation with which it is now confronted. It is 
entirely the result of the Commission’s failure to make the 
original factual determination as to the intention of the 
parties to the 1948 contract. 

It will be a flagrant disregard of any concept of fair 
hearing if the Commission now continues to avoid the ques- 
tion of the meaning of the contract. Legally and morally 
it must decide this question. The question can not be avoided 
by saying that the Supreme Court’s opinion has precluded 
its consideration, when in fact all the court did was decide 
the case as though it involved a fixed rate contract because 
that was the original basis on which this Commission 
decided this case. The Commission is still free to decide 
the ease on its true merits, that is, on the basis of deter- 
mining the real intention of the parties when they entered 
into the contract in question. 

Until a decision on the merits of this question as to the 
correct meaning of the contract is rendered, Pacifie will 
not have had its “day before the Commission” nor its “day 
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in court” on the argument it has consistently // been 
making ever since the case started. 

There is no reason, legally or in good conscience, why 
the Commission should not at this time afford Pacific its 
day in court. The rules of law governing the doctrine of the 
“law of the case” after an appellate review do not preclude 
a lower tribunal] from reaching and deciding issues which 
it did: not reach and decide originally and which, there- 
fore, were not reviewed on appeal. Such is exactly the 
situation here. Perhaps an abstract illustration will make 
the point clear: 

Plaintiff sues defendant. Defendant has defense A 
and defense B. He argues both. The trial court is per- 
suaded by defense B and considers it unnecessary to 
rule on defense A. It, therefore, gives judgment for 
defendant holding that defense B is good and making 
no holding as to defense A. Plaintiff appeals. The re- 
viewing court reverses, holding that defense B is in- 
valid. Does the reversal mean that defense A is bad? 
Of course not. On remand, the lower court is entirely 
free to hear and decide defense A. 

[3108] 

There is no difference between our case here and the 
abstract one we have put. Not only legally, but in good 
moral conscience as well, we should not be shut out from 
our defense A, the one we urged originally and the one 
which the Commission—erroneously, as it turns out—did 
not consider. 

The Commission is clearly in error in thinking that the 
appeal to the Supreme Court has shut out the Commission 
from considering and deciding the basic issue in this case 
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—the true meaning of the 1948 contract. 

In all of this, we are guided by the principle that “the 
law will do what is fair.” There is nothing fair whatever 
about shutting Pacific out from a hearing on the question 
it has been arguing since this case began. The time has 
come to hear the question. 

[3109] 
B. Points and Authorities 
1. The Commission Is Not Precluded from Determining 
the True Nature of the Contract. 

The Supreme Court, in Sierra Pacific Power v. Federal 
Power Commission, 350 U.S. 348, 355 (1956) remanded 
“the case to the Federal Power Commission for such further 
proceedings not inconsistent with this opinion, as the Com- 
mission may deem desirable.” This in the words of the 
Supreme Court “means simply that the case is returned 
to the administrative body in order that it may take further 
action in accordance with the applicable law.” 


(a) On remand, the Commission has the power to make 
findings on questions of fact which became material 
by the appellate court’s conclusions of law. 

It is well recognized “hornbook” law that administrative 
bodies, being creatures of the legislature and conducting 
legislative functions in fields where their expert knowledge 
is essential, have greater latitude on remand than do the 
trial courts of the judicial system. However, even if the 
administrative bodies had the more restricted powers of 
trial courts they would nevertheless have complete power 
to determine the questions of fact not theretofore deter- 
mined which become material in view of the appellate 
court’s legal conclusions. On remand the lower court is free 


1. Ford Motor Co. v. Labor Board. 305 U.S. 364, 374 (1938). 
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to reexamine the entire case, especially the // facts, in the 
light of the law enunciated by the appellate court. Such 
reexamination may well reveal a factual defense or claim 
which was not considered previously because of the lower 
court’s erroneous view of the law. 

The Supreme Court has made this rule of appellate pro- 
cedure abundantly clear. In Mutual Life Ins. Co. v. Hull, 
193 U.S. 551, 553, the Court said: 

“When a case is presented to an appellate court it 
is not obligated to consider and decide all the ques- 
tions then suggested or which may be supposed likely 
to arise in the future progress of the litigation. If it 
finds that in one respect an error has been committed 
so substantial as to require a reversal of the judgment, 
it may order a reversal without entering into any in- 
quiry or determination of other questions. While un- 
doubtedly an affirmance of a judgment is to be con- 
sidered an adjudication by the appellate court that 
none of the claims of error are well founded—even 
though all are not specifically referred to in the opinion 
—vet no such conclusion follows in case of a reversal. 
It is impossible to fortell what shape the second trial 
may take or what questions may then be presented. 
Hence the rule is that a judgment of reversal ts not 
necessarily an adjudication by the appellate court of 
any other than the questions in terms discussed and 
decided. (Emphasis ours) 


Moreover, as has heen mentioned, administrative agencies 
enjoy even greater power and greater flexibility of action 
than do trial courts. In the instant situation the Commis- 
sion considered a case involving several issues. It decided 
the case on the basis of merely one of those issues, and it 
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was judicially reversed on that one issue. The agency’s 
[3111] 

broad power in this situation is well outlined // in Davis 

on Administrative Law (pp. 611-612): 
[W]hen an ageney considers a record involving many 
issues, decides the case on one ground, and then is met 
with judicial rebuff on that ground—is the agency then 
barred from reconsidering the whole case on a new 
record and deciding on other grounds? This is the 
ceneralized statement of the problem of the Potts- 
ville case, holding that the agency is free to reconsider 
the whole case on a new record. The Court laid down 
the broad proposition that ‘an administrative deter- 
mination in which is imbedded a legal question open 
to judicial review does not impliedly foreclose the ad- 
ministrative agency, after its error has been corrected, 
from enforcing the legislative policy committed to its 
charge.’ ” 


In Federal Communications Commission v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940), referred to in the 
above quotation, the Supreme Court adopted the philosophy 
that in reviewing actions of an administrative agency the 
appellate court does not act the same as it does when it 
reviews a lower court decision. According to the court, the 
“differences in origin and function preclude wholesale trans- 
plantation of the rules of procedure, trial and review which 
have evolved from the history and experience of the courts.” 

Following the philosophy of the Pottsville case the Court, 
in F.P.C. v. Idaho Power Co., 344 U.S. 17, 20 (1952), said: 

“But the guiding principle, violated here, is that the 
function of the reviewing court ends when an error 
of law is laid bare. At that point the matter once more 
goes to the Commission for reconsideration.” 
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[3112] 
In Ford Motor Co. v. Labor Board, 305 U.S. 364, 374 
(1938), the court said: 

“The ‘remand’ does not encroach upon administra- 
tive functions. It means simply that the case is re- 
turned to the administrative body in order that it may 
take further action in accordance with the applicable 
law. See Federal Radio Comm’n v. Nelson Brothers 
Co., 289 U.S. 266, 278. 

“Such a remand does not dismiss or terminate the 
administrative proceeding. If findings are lacking 
which may properly be made upon the evidence already 
received, the court does not require the evidence to be 
reheard. .. . If further evidence is necessary and avail- 
able to supply the basis for findings on material points, 
that evidence may be taken. 


The Pottsville doctrine is particularly applicable to the 
case now before the Commission. Pacific has yet to have a 
decision on the merits on the issue of whether the contract 
contemplated a fixed or changeable rate. The fact that the 
Federal Power Commission committed legal error in its 
first disposition of the case certainly cannot be said to now 
have divested Pacific of its right to its hearing on the 
merits. As the Supreme Court has pointed out in Securities 
Comm’n v. Chenery Corp., 332 U.S. 194, 200 (1947) : 

“After remand was made, the Commission was bound 


to deal with the problem afresh, performing the func- 
tion delegated to it by Congress.” 


So too is the Commission now bound to deal with the 
problem afresh and perform the function delegated to it by 
[3113] 

Congress. The prior proceedings in this case have // pro- 
duced but a single limitation on the Commission’s powers. 
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It can no longer modify a contract for a fixed rate unless 
it finds the contract rate to be “so low as to adversely affect 
the public interest—as where it might impair the financial 
ability of the public utility to continue its service, cast upon 
other consumers an excessive burden, or be unduly diserim- 
inatory.” Its powers over changeable rate contracts is not 
affected by this decision. 

There is still another reason why the Pottsville doctrine 
has application here. Administrative agencies are particu- 
larly equipped to decide intricate and technical questions 
because of the skills of the administrative specialists. As 
the Supreme Court has on recent occasion said: 

“Where words in a tariff are used in a peculiar or 
technien] sense, and where extrinsic evidence is neces- 
sary to determine their meaning or proper application, 
so that ‘the enquiry is essentially one of fact and of 
discretion in technical matters,’ then the issue of tariff- 
application must first go to the Commission. The rea- 
son is plainly set forth: such a ‘determination is 
reached ordinarily upon voluminous and conflicting 
evidence, for the adequate appreciation of which ac- 
quaintance with many intricate facts of transportation 
is indispensable; and such acquaintance is commonly 
to be found only in a body of experts.’ ” 


1. United States v. Western Pacific Ry., 352 U.S. 59 (Dee. 
1956). 


The issue now before the Commission is the construction 
[3114] 

of a Commission tariff schedule, a filel contract // between 

two public utilities, which was negotiated in a background 

of acquaintance with many intricate facts of the utility 

business—among them the general attitude that rates, 

otherwise unqualified in a contract, were subject to change 
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with cost changes and also the specific background in this 
case of repeated acknowledgments made by the parties as 
to the significance they attached to the fact that the rate 
they were placing in the contract was known by them to be 
a changeable one—i.e., the P-31 rate on file as a general 
tariff with the California Public Utilities Commission and 
subject to change.’ Undoubtedly, the Commission is the most 
qualified and expert body to determine from the four cor- 
ners of the contract and the extrinsic circumstances the real 
meaning of this contract negotiated in such a background. 

Under the Pottsville doctrine there is no doubt that the 
Commission has the power to consider on remand the matter 
of the contract between Sierra and Pacific. 


(b) The rule of “law of the case” does not bar the Commis- 
sion in the present instance. 


Sierra has relied extensively on the doctrine of law of 
the case in its submission to the Commission and it is 
evident that the Commission has accepted this argument. 
As has been indicated by the discussion of the Pottsville 


1. See p. 7 above, footnote 1. p. 7 above. and Exhibit A at- 
tached hereto. 


[3115] 
doctrine, the doctrine of law of the case has but limited 
application to administrative bodies. But even if it were 
fully applicable, it is clear that the rule would not bar the 
Commission in the present instance from considering the 
question as to the meaning of the contract. 

The law of the case of course applies to questions of law 
decided on appeal. But it applies only to questions of law. 
A decision on a question of fact does not become law of the 
ease, “nor stop the parties on second trial from showing the 
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true state of the facts.”? As one court has said, “it is settled 
beyond controversy that a decision of this court on appeal 
as to a question of fact does not become law of the case.”” 
The reason for this limitation is clear: 

“Facts are stated, in the opinion of the Court, solely 
that the course of reasoning adopted by the Court, and 
the principles enunciated, may be the better under- 
stood. The Court does not assume to find the facts in a 
ease, for it has no authority to do so, except in case 
where an ultimate fact results, as a conclusion of law, 
from the proof of certain prior facts. If this Court 
states the evidence in a cause, whether correctly or 
incorrectly, the statement in no manner controls the 


5 C.J.S., Appeal & Error, § 1834, p. 1288. 
Mattingly v. Pennie, 105 Cal. 514, 39 Pac. 200 (1895). 
[3116] 


Court below, // and cannot prejudice the parties, 
where a new trial is had. It is upon questions of law 
that the decision of the appellate Court becomes the 
law of the case, and not upon questions of fact.” 


It is especially clear that the law of the case has no appli- 
cation to facts when, as in our case here, a remand is in- 
volved. As we have indicated earlier, remand means the 
appellate court is permitting further proceedings in the 


1. Sneed v. Osborn, 25 Cal. 619, 629 (1864) ; 
Accord: 
Millsap v. Balfour, 158 Cal. 711, 714, 112 Pae. 750 (1910) : 
(‘‘It is not the law of the case except in so far as the facts 
are the same.’’) 


Madsen v. LeClair, 125 Cal. App. 393, 398, 13 P.2d 939 (1932) : 
(‘‘Where the appellate court has, in its opinion, stated a rule 
or principle of law necessary to a decision, that rule or prin- 
ciple must be adhered to and observed throughout the sub- 
sequent progress of the case, both in the lower court and 
upon subsequent appeals, .. . This doctrine does not, how- 
ever, extend without exception to questions of fact. ... the 
doctrine of law of the case is rarely, and in a very limited 
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class of cases, applied to matters of evidence as distinguished 
from rulings of law.”’) 


Estate of Baird, 193 Cal. 225, 223 Pac. 974 (1924) ; 
Cowell v. Snyder, 171 Cal. 291, 152 Pac. 920 (1915) ; 
Moore v. Trott, 162 Cal. 268, 122 Pac. 462 (1912) ; 
Allen v. Bryant, 155 Cal. 256, 100 Pac. 704 (1909) ; 
Wallace v. Sisson, 114 Cal. 42, 40 Pac. 1000 (1896). 


[3117] 
matter. If the fact statement of an opinion were // deemed 
to be conclusive on the second trial, the outcome of the 
ease would never change since the “law of the case” decided 
on appeal would have to be applied to the “facts stated.” 

The Supreme Court has recognized that these principles 
are especially applicable where an administrative tribunal 
is concerned. In United States v. U. S. Smelting, 339 U.S. 
186, 198 (1950), the court said “The rule of law of the case 
. .. is not applicable here because when the case was first 
remanded, nothing was finally decided. The whole proceed- 
ing thereafter was in fiert. The Commission had a right on 
reconsideration to make a new record. ... When finally 
decided, all questions were still open and could be pre- 
sented.” 

The above arguments conclusively show that on remand 
the Commission is free to consider afresh the entire case 
before it with the sole restriction that it must be guided by 
the law (not the facts) handed down by the Supreme Court. 
Sierra has argued that one further obstacle prevents the 
Commission from hearing and considering evidence con- 
cerning the true nature of the contract. This argument is 
based on the parol evidence rule. 

[3118] 
(c) Extrinsic evidence is necessary and must he heard to 
give this contract the meaning intended by the parties. 


Sierra contends that parol evidence cannot be introduced 
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to give meaning to the contract now before the Commission. 
This contention is completely without merit. As Sierra 
knows, the parol evidence rule only applies where there is 
an attempt to vary the terms of a contract. The rule does 
not apply where the parties are introducing evidence to 
INTERPRET the contract.’ 

The intention of the parties is all-important in the process 
of interpretation, and discovering this intention necessarily 
involves considering the surrounding circumstances. Thus, 
it is clear that “the meaning to be discovered and applied 
is that which each party had reason to know would be given 
to the words by the other party. Antecedent and surround- 
ing factors that throw light upon this question may be 
proved by any kind of relevant evidence.” 


1. Atlantie Northern Airlines v. Schwimmer, 96 A.2d 652 (N.J. 
1953). (‘*The ‘parol evidence rule’ purports to exclude testimony 
‘only when it is offered for the purpose of ‘‘varying or contra- 
dicting’’ the terms of an “‘integrated’’ contract; it does not pur- 
port to exclude evidence offered for the purpose of interpreting 
and giving a meaning to those terms. The terms of any contract 
must be given a meaning by interpretation before it can be deter- 
mined whether an attempt is being made to ‘‘vary or contradict”’ 
them.’ ’’) 


2. 3 Corbin, Contracts, § 579. pp. 248-250. 
[3119] 


Sierra has also contended that the plain meaning of the 
words cannot be varied. This contention, too, is without 
merit. That rule has no application where the plain meaning 
will not carry out the true intention of the parties. As one 
court has said: “Much can be said in support of the rule that 
parol evidence is only admissible to explain an ambiguity 
appearing on the face of the document; but it is also admis- 
sible to show that what appears to be a perfectly clear agree- 
ment in fact meant something different to the parties.” 
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As a noted authority on contracts has said: “It is a very 
commonly reported statement that words are to be given 
‘their plain, ordinary and popular meaning;;’ but this is al- 


1. Wells v. Wells, 74 Cal. App. 2d, 449; 169 P.2d 23, 27. 


Sanitary Farm Dairies v. Gammel, 195 F.2d 106 (8th Cir. 1952). 
(Held “‘net earnings’’ really meant ‘*net profits’’ reclaimed after 
payment of taxes, not before taxes.) 

Klemhans v. Reasor, 103 N.E. 2d 655 (Ill. App. 1952). A com- 
mission of ‘‘3 per cent on business seecured’’—held proof of pre- 
vious negotiations and agreement showed the parties meant 3 per 
cent on payments actually received, not in the amount of a con- 
tract later cancelled by the government.) 


[3120] 

ways limited by adding some such clause as the // following: 
‘in the absence of relevant evidence indicating that the 
words were used with a different meaning.’ If there is in 
fact a ‘plain, ordinary and popular’ meaning of words used 
by the parties, that fact is evidential that the parties used 
them with that meaning. It is fully overcome, however, as 
soon as the court is convinced that one of the parties used 
and understood the words in a different sense and that the 
other party had reason to know it.”? 

The situation between Sierra and Pacific has been aptly 
summed up by the same author: “The courts do not love an 
‘objective’ theory of contract or apply it in the process of 
interpretation merely because it is ‘objective.’ They apply 
it only when they find in fact that one of the parties under- 
stood the words of agreement in harmony with such an 
interpretation and that the other party had reason to know 
that he did. Indeed, the court may he convinced that both 
parties so understood the words, and that subsequently 
discovered self-interest has caused one of them to assert 
a different meaning.” 

It is clear that this is the situation here. Both parties 
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several times acknowledged the rate to be changeable 


1. 3 Corbin, Contracts, § 542, pp. 69-70. 
2. 3 Corbin, Contracts, § 539, p. 53. 
[3121] 

whenever the P-31 rate changed.’ And both parties believed 
it was unnecessary to mention the rate was changeable be- 
cause both understood the law to be that a contract was 
always subject to change by a utility commission. Clearly, 
therefore, both parties understood that the contract pro- 
vided for a changeable rate. It was only in the 1953 hear- 
ings, five years after the contract was entered into, that 
Sierra found it to its best interest to say another meaning 
was intended—i.e., that the rate was a fixed one and there- 
fore would change only if Pacifie was not recovering its 
avoidable or out-of-pocket costs of service. 

It is equally well settled that a contract must be inter- 
preted to carry out the intention of the parties. The Arizona 
Supreme Court has said: “Where it is plain that a strict 
and literal construction of a contract does not convey the 
real meaning of the parties, such construction must not be 
entertained. . . . [W]hen the intention is sufficiently ap- 
parent, effect should be given to that intent though some 
violence is thereby done to the words.” 


1. See footnote 1, page 7, above, and Exhibit A attached hereto. 


2. Lemons v. Knox, 232 P.2d 383, 385 (Ariz. 1951). (‘‘Man- 
ager’’ held to really mean ‘‘tenant.’”) 
See also: 
Real Estate Title Insurance Company v. District of Columbia, 161 
F.2d 887. 889 (CADC 1947). (‘‘The courts will alwavs look behind 
the terminology to ascertain what the parties intended in making 
the contract.’’ Held: ‘‘[T]he general understanding of petitioners, 
the bar. and the publie’’ was conclusive in determining the inten- 
tion of the parties of the meaning of the contract.) Barnes Co. v. 
Folsinski, 60 N.W. 2d 302. 306 (Mich. 1953). (‘‘The primary ques- 
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tion involved is one of interpretation of the contract. In constru- 
ing its provisions due regard must be had to the purpose sought 
to be accomplished by the parties as indicated by the language used, 
read in the light of the attendant facts and circumstances. Such 
intent when ascertained must, if possible, be given effect and must 
prevail as against the literal meaning of expressions used in the 


agreement. ’’) 13122] 


Therefore, in interpreting a contract the general rule 
is one of admitting evidence concerning the surrounding 
circumstance rather than excluding it. Only by hearing 
such extrinsic evidence can the trier of fact conclude what 
the parties really intended by the words they selected. Thus, 
“im determining whether the two parties gave the same 
meaning to their express words and what that meaning 
was, or in determining whether one party gave a particular 
meaning to the words and the other knew or had reason 
to know that he did, the court will need to know the pre- 
liminary negotiations and communications between the 
parties to the contract. These are among the relevant sur- 
rounding circumstances; and evidence of what they were 
is admissible.”* And it is equally true that custom and 
usage of a particular place or trade can be proved to be 
given to the written words of a contract a meaning different 
from that which would be given to the words by their more 
general usage. This is true even though the words are ordi- 
narily words in common use.* 


1. 3 Corbin, Contracts, § 543. p. 78. 
2. 3 Corbin, Contracts, § 555. 
[3123] 

Applying these principles to the ease now before the 
Commission, it is clear that the Commission must and 
should hear the evidence that Pacific contends will prove 
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that the contract was one for a changeable rate. Only by 
hearing this evidence can the true meaning of the contract 
be understood. Not only is it obvious that both parties 
understood the law at the time the contract was entered 
into to mean that contract rates were always subject to 
change, but there are also sworn statements in the files 
of the Commission made by Mr. Sutherland, the President 
of Pacific, who personally negotiated the contract with Mr. 
Frank Tracy of Sierra, to the effect (a) that the parties 
expressly understood that the rate would be subject to 
change in accordance with changes in the P-31 rate,’ and 
(b) Sierra expressly represented to Pacific that it fully 
understood that the rate was so changeable and in reliance 
on this Pacific executed the contract,” and (¢c) recognizing 
the foregoing, Sierra specifically requested Pacifie to delay 
its application for the increase to Sierra, but only with the 
express understanding obtained from Sierra that at a later 
time an increase would be made.® 


1. Submission of Pacifie Gas and Electric Company, p. 3, see 
also footnote 1 page 7 above and Exhibit A attached hereto. 


2. Supplemental Motion of Pacific Gas and Electrie Company 
for Reopening and Further Hearing, p. 5, see also footnote 1 page 
7 above and Exhibit A attached hereto. 


3. Submission of Pacific Gas and Electrie Company, p. 5, see 
also footnote 1 page 7 above and Exhibit A attached hereto. 


[3124] 

It is equally obvious that Pacific would never enter into 
a contract to provide for an unchangeable rate for a period 
of over fifteen years in view of the inflationary trend of 
the economy at that time. So, too, Sierra would never have 
wanted a fixed rate should a period of deflation occur dur- 
ing the life of the contract. 

The evidence of the surrounding circumstances and the 
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negotiations must be heard by the Commission to give any 
real meaning to the contract and to decide what the parties 
really intended. 


[3125] 


2. Not Only Does the Commission Have the Power to 
Determine the True Nature of the Contract, It Has 
the Duty to Make That Determination. 


The Commission has the duty to determine now whether 
or not the 1948 contract is or is not for a changeable rate. 
The Commission to date has not done so and it is obligated 
to do so. In this connection the following statements from 
the opinion in Portsmouth Gas Co. v. F.P.C., ........ Fed. .......- 
(C.A.D.C. June 25, 1957) are most appropriate: 

“We think it essential that the record show the 
Commission’s judgment—and its reasons for reaching 
it—as to the exact legally effective terms and condi- 
tions of the contract, if any, between United Fuel and 
Portsmouth as the same existed immediately prior to 
the entry of the order under review. While we may on 
oceasion judicially notice Commission orders, we think 
it impractical and therefore improper to do so in this 
ease, where the effect or validity of several orders may 
depend on the nature of the proceedings in which they 
were entered, and where conclusions must be reached 
from numerous orders and proceedings and perhaps 
from the conduct of the parttes—conclusions which 
should be made in the first instance by the Commis- 
sion. (Emphasis ours) 

“Consequently the order under review will be set 
aside as having been prematurely entered on an in- 
complete record which does not support it; and the ease 
will be remanded to the Commission for such addi- 
tional hearing and proceedings as may be necessary 
to enable it to supplement its original findings and 
conclusions by making findings and reaching conclu- 
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sions concerning the following and any other relevant 
matters not previously covered: 
[3126] 

“1. The terms and conditions of the contract of 
October 22, 1931, between United Fuel and Ports- 
mouth, and whether that contract has been super- 
seded by a new contract executed by the parties. If 
so, what is the new agreement? 


The pertinency of the above quotation is only too evi- 
dent. Clearly, it is the duty of the Commission to determine 
“in the first instance” matters of interpretation of contracts 
—especially “where conclusions must be reached . . . from 
the conduct of the parties.” Our position could hardly be 
better stated. 

[3127] 
Part IT 
The Commission Erred in Not Granting a Hearing to 
Determine Whether the Sierra Rate Is Adverse to the 
Public Interest. 


Nowhere in its opinion does the Commission refer to the 
fact that Pacifie’s showing, which is virtually undisputed, 
demonstrates that revenues under the present rate are 
insufficient to cover the out-of-pocket costs of rendering 
service. In effect the Commission has decided that the rela- 
tion between costs and revenues has no effect upon the 
public interest, a position which is entirely unrealistic and 
is in square conflict with the principles which the Commis- 
sion employs in every other type of proceeding before it. 

It seems evident that the Commission has missed the 
whole point of Pacific’s showing when it says that Pacifie’s 
studies “show no more than that the Sierra business is 
somewhat less profitable to Pacific at the present time than 
at the time of the prior Commission proceedings”. If this 
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statement means that the Commission considers these stud- 
ies relevant only to the extent that they show changes sub- 
sequent to the prior proceedings, it is clear that the Com- 
mission has completely misconstrued its function upon 
remand. The Supreme Court held that the issue of the 
[3128] 

effect on the public interest // “... is, of course, a question 
to be determined in the first instance by the Commission”. 
The Supreme Court made no attempt to decide on the 
basis of the record then made whether there was an adverse 
effect upon the public interest and denied a subsequent 
motion by Sierra which asked the Court to modify its opin- 
ion to prevent further consideration upon remand. Thus 
the Court placed upon this Commission the burden of giving 
content to the Supreme Court’s ruling that the rate could 
not be increased (if a fixed rate) unless it adversely affected 
the public interest. 

In fairness to Pacifie then, the Commission should decide 
this case not in the summary fashion of its order of July 
10, 1957, but only after a full hearing in which it has had 
an opportunity to explore fully the contentions advanced 
and the effect on the public interest. As the matter now 
stands, all of the Commission’s comments would apply 
even if Pacific were rendering service gratitously to Sierra. 
This is surely abdication by the Commission from a field 
in which the public interest is bound to be vitally concerned. 

That service to Sierra at an out-of-pocket loss amounting 
to one half million dollars annually will have a direct and 

[3129] 
adverse effect upon the economies of // Pacific’s operations 
should be immediately apparent. Whether these effects are 
adverse to the public interest is not really considered in 
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the Commission’s opinion. The Commission attempts to 
dispose of Pacific’s showing that the out-of-pocket losses 
from service to Sierra will increase its cost of money by 
reciting the fact that Pacific did not offer to support this 
showing in certain specific ways. This is indeed a strange 
and erroneous method of eliminating from consideration a 
fact which is inescapable by the very line of reasoning 
which the Commission uses in every rate case which it 
decides. The relation between earnings and cost of money 
upon which the Pacific showing is predicated is the basis 
of every rate of return presentation before the Commission 
including the presentations of its own Staff. The failure 
of Pacific to recover its out-of-pocket cost from Sierra 
certainly and undisputably impairs its earnings and the 
effect of that impairment upon its financial position is 
equally undisputable and inescapable. We have heard no 
argument to the contrary, but only an intimation that rela- 
tively speaking the impairment is not large. The Commis- 
sion, however, is not entitled to disregard a principle which 
is damaging to the public interest simply because the case 
[3130] 
involves only one half // million dollars a year. Public 
interest is just as much entitled to protection from attrition 
as it is from greater assaults upon its integrity. 
Certainly the obligation of the Commission at this stage 
of the proceeding is not to look for technical defects in 
Pacifie’s offer of proof, but to determine whether there is 
any reason to believe that the public interest may be 
adversely affected. When we turn to the Commission’s dis- 
position of Pacifie’s showing with respect to the burden of 
such out-of-pocket losses upon its other customers, we find 
again that the Commission takes refuge in technicalities 
rather than meeting the basic issues which are presented 


by the motion for a hearing. 
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First, the Commission disposes of the fact of subsidiza- 
tion of the Sierra service by other customers by saying 
that Pacific “does not seek to show that the low return 
which it derives from the Sierra business is offset by exces- 
sive returns from other sales”. This statement ignores the 
fact that Pacific showed that there are out-of-pocket ex- 
penses which have to be met with revenues from other 
customers if the service to Sierra is to be continued. This 
showing was not based upon a mere “low return” from the 

[3131] 
Sierra business; it was // based upon the failure of revenues 
from Sierra to cover the money outlays necessary if the 
Sierra service is to continue. Furthermore, it must be evi- 
dent to this Commission that the revenue required from 
other customers must inevitably be greater if these out-of- 
pocket losses continue than would otherwise be the case 
in order to maintain the credit standing of the Company. 

We have already pointed out the error in the Commis- 
sion’s attempted disposition of the fact that these out-of- 
pocket costs will result in higher costs of money to the 
Company. The resulting burden of such higher costs on 
all of the Company’s customers is clear. 

Lastly, on the subject of burdens on other customers, 
the Commission attempts to get around the fact that capital 
requirements for service to Sierra must be obtained hy 
utilizing credit based solely on the earnings of other por- 
tions of the Company’s business. It states that the Sierra 
business is not financed as a separate segment; but this is 
no answer. We fail to see the relevance of such a statement 
and we think it perfectly clear that it is in the public interest 
to prevent the situation which has arisen. There is no ques- 
tion but that Pacific’s other customers made it possible to 
finance the enlargement of transmission facilities which 
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[3132] 

was accomplished // while these very motions were pend- 
ing, at an expenditure in excess of one million dollars. 
The conclusion that it is contrary to the public interest to 
permit service to Sierra to continue at rates which make 
it a burden upon the general credit of the Company cer- 
tainly should be considered by the Commission after a full 
hearing. 

The same failure to perceive the issues is inherent in 
the Commission’s discussion on the matter of discrimina- 
tion. The opinion refers to the differentials between the 
Sierra rate and other rates of the Company for admittedly 
generally comparable service. Normally a showing of such 
differentials would constitute a prima facie case of dis- 
crimination which could be refuted only by showing some 
justification for the differentials. The Commission, however, 
seems to place the burden on Pacific to negate all possible 
justifications. The Commission says that Pacific does not 
seek to show that the other customers bear disproportionate 
shares of Pacifie’s total cost of service. However, the fact 
that they do bear such a disproportionate share is the only 
conclusion that can be drawn from the evidence. It is clear 
that costs to serve Sierra are higher than costs to serve 
the other resale customers, largely by reason of the long 
transmission lines devoted exclusively to service to Sierra. 

[3133] 
When other // customers are paying higher rates for less 
costly service, it is a mathematical certainty that the share 
of costs paid by those customers is disproportionately high 
with relation to the costs borne by Sierra. Further on the 
subject of discrimination the Commission states that Pacific 
does not seek to show that the other.customers are placed 
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at any competitive economic or other disadvantages thereby. 
We are aware of no authority which makes such a showing 
part of a case on discrimination. At the most such an issue 
could be only one of a number of possible relevant items. 
Consequently, the absence of a showing on this point can 
not be an infirmity in Pacific’s case. 

[3134] 


Conclusion 


We respectfully submit that both the public interest and 
the needs of justice require the Commission to reconsider 
its order of July 10, 1957 and to hold hearings and make 
findings on the substantial questions presented by Pacific 
and as yet not adjudicated by the Commission. 

Further, we urgently and respectfully request that the 
Commission grant Pacific the opportunity to present oral 
argument on this application for rehearing and respectfully 
urge that the Commission stay its order of July 10, 1957 


until the disposition of this application for rehearing. 


Respectfully submitted, 


Pacific Gas and Electric Company 
By E. E. Manxarp 
E. E. Manhard 


Freperick W. Mieke, JR. 
Maxcotm H. Fursvussa 
of Counsel 

F. T. Searrs 

JoHn C. Morrissey 

Rosert E. May 

Attorneys for 

Pacific Gas and 
Electric Company 





[3135] 
State of California 
City and County of San Francisco—ss. 

BE. E. Manuarp, being first duly sworn, on oath, says that 
he is the Secretary of Pacific Gas and Electric Company; 
that as such officer he has executed the foregoing applica- 
tion, and that the matters and facts set forth therein are 
true to the best of his information, knowledge and belief. 


E. EB. Manuarp 


Subscribed and sworn to before me 
this 8th day of August, 1957 


Marie H. STANLEY 
Notary Public 
in and for the City and County of 
San Francisco, State of California 
My Commission Expires November 22, 1959. 


% * 2 * 


[3137] 
[Exhibit A] 
[3138] 
[Title of Commission and Cause Omitted] 


AFFIDAVIT OF N. R. SUTHERLAND 
State of California 
City and County of San Francisco—ss. 


N. R. SurHer.ann, being first duly sworn, deposes and 
savs as follows: 

I am the President and General Manager of Pacific Gas 
and Electric Company (PG&E) and am the person who 
personally negotiated with Mr. F. A. Tracy, President of 
Sierra Pacific Power Company (Sierra), the 1948 contract 
involved in the present proceeding. At the time such nego- 
tiation took place I oceupied the position of Vice President 
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in charge of Public Relations and Sales. [For convenience, I 
use terminology already used in my verified and sworn 
statements previously made in these proceedings. ] 

Negotiations for the contract were conducted over the 
period from January 1947 to March 1948 and the basic 

[3139] 
negotiations // were finally concluded in Reno, Nevada, in 
October 1947. During the latter negotiating session, a rate 
for the contract was agreed upon. Until this time, Sierra 
had refused to accept our offer to continue the existing 
rate with the addition of a fuel clause, but refused to say 
definitely what rate it would accept. At the Reno session, I 
asked Mr. Tracy what rate Sierra wanted. He told me 
{flativ] that Sierra wanted our resale (P-31) rate. I told 
him that to conclude the long stalemated negotiations we 
would give him this rate. [the resale (P-31) rate.] This was 
an optional resale rate on file with the California Public 
Utilities Commission and was lower than our then existing 
contract rate plus the fuel clause. 

To give Sierra the resale (P-31) rate, it was necessary to 
draw a special contract rather than merely apply the P-31 
rate to the Sierra service according to its terms. This was so 
for two main reasons: First, the filed P-31 rate provided 
for only a five-year period, whereas the Sierra contract was 
to run a minimum of 15 years in order to protect the large 
investment in transmission lines to be made by Pacific Gas 
and Electric Company. Second, the Sierra contract had to 
include certain additional charges to cover standby service 
for Sierra’s own generation. There was no question, how- 
ever, that apart from the standby charge the rate agreed 
upon in dollars was understood to be merely a method of 
specifying the filed P-31 rate, subject to all changes that 
might subsequently be made in this filed rate over the 
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[3140] 

life of // the contract. We both acknowledged to each other 
that the contract did not expressly state our intention to use 
a filed rate as the contract rate, and we openly discussed 
our understanding that the rate was nevertheless to be 
treated for all purposes as the filed P-31 rate even though 
it was not named as such in the contract. I asked Mr. Tracy 
if he understood that the contract rate would move up or 
down with the filed P-31 rate, and he stated to me that he 
positively did so understand. 

Following the Reno negotiation, the contract was pre- 
pared for signature. During the preparation of the contract 
it was discussed by me with Mr. J. B. Black, then President 
of Pacific Gas and Electric Company and now Chairman 
of the Board, and I told him that the contract was for the 
P-31 rate. When he learned that the P-31 rate was not 
mentioned by name, he asked if it was clearly understood 
that the rate could be changed if the P-31 rate was changed. 
I told him that it was so understood and related to him the 
express understanding I had with Mr. Traev on this point. 

When the time came to sign the contract, I was troubled 
by Mr. Black’s inquiry and the thought that there might 
be room for a misunderstanding. I therefore did not sign 
the contract until I checked again with Mr. Tracy to make 
absolutely sure that there would be no problem over our 
understanding that the rate in the contract was subject to 
change upward or downward as the P-31 rate might change 

[3141] 
over the life of the contract. I told // him that before I 
signed the contract IT wanted to make sure that it was per- 
fectly understood that the rate in the contract was the 
P-31 rate and would move up or down with changes in the 
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P-31 rate. Mr. Tracy again acknowledged his understanding 
of this point. He said that he understood we had to have 
it that way—that it could not be any other way because 
the rate was subject to change by the California Public 
Utilities Commission. 

Being thus reassured by Mr. Tracy that there was no 
misunderstanding on the point that the rate was subject 
to change whenever we might justify a change in the filed 
P-31 rate, I signed the contract. 

Subsequently, as related on page 5 of our Submission 
of October 13, 1956, in this case, Pacific found its costs of 
service had mounted so severely that on October 19, 1949, 
it apphed to the California Commission for an interim 6% 
increase in substantially all of its rates, including the P-31 
rate. In accordance with the intended terms of our agree- 
ment with Sierra, such an increase in the filed P-31 rate 
would have meant a similar increase in Sierra’s rate. After 
our application for the rate increase was filed, Mr. Traev 
talked to me and stated his recognition of this fact and 
made a special request that we exempt Sierra temporarily 
from the requested increase. I was reluctant to accede to 
this request and Mr. Traev openly acknowledged to me 

[3142] 
that he had no right // under our agreement to insist upon 
such an exemption of Sierra but argued that it would cause 
dissatisfaction among rather vocal elements in his service 
territory if the rate were raised so soon and that it would 
be personally embarrassing to him if we did not exempt 
Sierra temporarily from this increase. Since he asked for 
a temporary exemption only, T could not have great objec- 
tion, and granted the request, particularly since it would 
help public relations in his community. 
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The interim increase, but with exemptions for Sierra 
and certain other customers, was authorized by the Cali- 
fornia Commission early in 1950. Following the outbreak 
of the Korean War later that year, we found our costs of 
service still mounting and in 1951 applied to the California 
Commission for a general increase for substantially all 
our electric rates, including the P-31 rate and all contracts 
based upon it, such as Sierra’s. 

At this hearing, Sierra remained only partially true to 
Mr. Tracy’s representations when he had requested the 
exemption from the earlier “interim” increase. Sierra re- 
mained true to its position in that it did not contend that its 
rates could not be changed along with the P-31 rate. But 
it argued that, before its rate was changed to reflect changes 
in the P-31 rate, Sierra should be given a chance to “nego- 
tiate” a better rate with Pacific. The Commission granted 
this request. (51 Cal. P.U.C. at pp. 151-152; 96 P.U.R. 

[3143] 
(n.s.) at pp. 524-526.) Despite its // request to the Cali- 
fornia Commission, Sierra refused even to negotiate. It 
took the position that, since the Commission had not di- 
rectly ordered the increase in Sierra’s rate, its rate re- 
mained unchanged. 

Finally, before this Commission, Mr. Tracy completely 
repudiated his understanding with me by claiming that 
the Sierra rate was fixed for the life of the contract. 








3143 


{ will attend any further proceedings which the Com- 
mission may see fit to hold in this matter and testify to 
the foregoing under oath. 

N. R. SuTHERLAND 


Subseribed and sworn to before 
me on August 7, 1957. 
Marie H. Stan Ley 
Notary Public 
In and For the City and County of 
San Francisco, State of California 
(SEAL) 


My Commission Expires November 22, 1959. 
* * * * * 


[7798] 
Paciric Gas anp Eectric Co. 
February 15, 1957 


Federal Power Commission 

441 G Street 

Washington, D. C. 

Attention: Mr. Joseph H. Gutride, Secretary 


Dear Mr. Gutride: 


I forward for the information of your Staff a copy of my 
letter of February 4, 1957, to Mr. F. A. Tracy, President of 
Sierra Pacific Power Company. I believe that this letter is 
self-explanatory. 

In addition to the enclosed letter, I forward a copy of 
the schedule designated “Revised, Schedule 1, Sheet 1”. 
This schedule shows the costs which could he eliminated by 
Pacifie Gas and Electric Company’s discontinuance of serv- 
ice to Sierra Pacific Power Company, and compares these 
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This material will be found at pp. 489-493 of this volume. 
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This material will be found at pp. 489-493 of this volume. 
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costs with the estimated annual revenues which would be 
received for such service under the rate specified in the 
eontract and the rate filed as Rate Schedule FPC No. 3, 
Supp. 1. This schedule was prepared on the basis of fuel 
oil prices as effective 1952-1956, as well as at the fuel oil 
price of $2.75 per barrel, tank car delivery, (effective as 
of 1-21-57) for the period 1957-1971. 

We forward this information so as to keep your Staff 
informed of the present and future status of our deliveries 
of electric energy to Sierra Pacific Power Company. 


Very truly yours, 


/s/ N. R. SuTHERLAND 
enclosures 
ee: Bob May 
[7799] 
Pacrric Gas AnD ELectric CoMPany 
February 4, 1957 


Mr. F. A. Tracy, President 
Sierra Pacific Power Company 
Reno, Nevada 

Dear Frank: 


As you know, the second 110 kv transmission line referred 
to in the agreement of March 4, 1948, between our two com- 
panies has been completed and is now in service. From the 
load growth for your system as indicated in your letter of 
November 18, 1954, it appears that the capacity of this 
second line will be adequate until about 1960, or four years 
before the normal expiration of the contract in 1964. It 
thus appears that, although this Company’s obligation to 
provide transmission facilities under the contract has now 
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been fully met, these facilities will not be adequate to meet 
your power needs during the remaining life of the contract. 

You will recall that a similar situation arose in 1947 
when you found it necessary to make arrangements for 
additional power because the transmission facilities in- 
stalled under our contract with your Company of June 6, 
1938, were expected to become inadequate before the expira- 
tion of that contract in 1953. 

I wish to suggest that you again give early consideration 
to the development of an additional source of power before 
any serious power shortage develops on your system. 
Should you wish to negotiate with us for additional power, 
we would, of course, be willing to enter into negotiations. 
We stress, however, the importance of entering into such 
negotiations soon, well in advance of the impending power 
shortage, so that there may be ample time to plan for and 
build the additional facilities required. 

You may wish to build additional generating capacity 
yourselves, or obtain additional power from other parties, 
to supply your requirements in excess of the supply avail- 
able from the existing transmission facilities, your existing 
generating plants, and the minor sources referred to in 
Paragraph 1 of the contract. We recognize that the limita- 
tions of Paragraph 1, requiring you to purchase your power 
requirements from us, could not apply to power which 
could not be delivered over the transmission facilities in- 
stalled by our two companies under the contract. On the 
other hand, we shall naturally insist that vou take from 
us all your power requirements up to the capacity of these 
transmission facilities, as is contemplated by the agreement. 

[7800] 
We wish to make it perfectly plain that under our present 
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contract you cannot rely upon a power supply from this 
Company beyond the capacity of the now existing trans- 
mission facilities. In the absence of arrangements by you 
for an additional power supply, the responsibility for any 
power shortage which might develop on your system must 
clearly rest with your Company. 


Very truly yours, 


/s/ N. R. SutHERLAND 

NRS: ACS 
ec: RHG 

SLS 

WD/WRJ 

GAP 

JSM 

FTS 


[7802] 


THE CALIFORNIA OREGON Power CoMPANY 


Pacifie Gas & Elec. Co. 
Sierra Pacifie Pwr. Co. 
Docket Nos. E-6482, E-6697 
January 23, 1957 


Mr. Leon M. Fuquay, Secretary 
Federal Power Commission 
Washington 25, D. C. 

Dear Mr. Fuquay: 

This acknowledges your letter of January 11, 1957 invit- 
ing comments concerning the proceedings before the Com- 
mission involving Pacific Gas and Electric Company and 
Sierra Pacific Power Company. 

659 





7802 


This company is not aware of any effect upon its electric 
consumers of the particular rates and charges at which 
P G & E may furnish service to Sierra. The question 
whether undue discrimination against this company exists 
under Section 205 of the Federal Power Act by reason of 
continuance of the P G & E service to Sierra at the rates 
and charges embodied in P G & E’s rate schedule, FPC No. 
3, is a question respecting which this company does not feel 
sufficiently informed at this time to express an opinion. 

Very truly yours, 
J. C. Boye 
Vice President and 
! General Manager 
JCB:EA 
ee Sierra Pacific Power Co. 
Pacific Gas & Electric Co. 
Public Utilities Commissioner of Ore. 


[7814] 
July 26, 1956 


Mr. Leon M. Fuquay 
Secretary 
Federal Power Commission 


441 G Street, NW 
Washington 25, D. C. 


Re: In the Matter of Pacific Gas and Electric Company 
Docket No. E-6482 


Dear Mr. Fuquay: 

Under date of June 8, 1956, Pacifie Gas and Electric 
Company filed its motion for reopening and further hearing 
of the above proceeding. 
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Under date of June 26, 1956, Sierra Pacific Power Com- 
pany filed its answer thereto in opposition to said motion, 
attaching two exhibits thereto. Under date of July 17, 1956, 
Sierra filed a Supplemental Answer, attaching two further 
exhibits thereto. 

Said answers, based upon erroneous views of the law 
and facts, matters outside the record, mistaken assumptions 
as to the issues, and unjustified inferences, clearly indicate 
the need for reopening of this proceeding so that the Com- 
mission may be in possession of all the relevant evidence 
before terminating this case in favor of one party or the 
other. 

[7815] 

It is respectfully requested therefore that the Commis- 
sion either grant the motion or give Pacific leave to file a 
reply to said Answers. Pacific estimates that preparation 
of its reply will require until September 1, 1956 in order 


properly to present the facts, the economic basis, and the 
law in support of its position. 


Very truly vours, 


F. T. Searzs 

FTS/g 
ee: Mr. Howard Wahrenbrock 
ee: Winthrop, Stimson, Putnam & Roberts 
bee: NRS 

RHG 

JSM/JFR 

SBB 

Bob May 








i 


[819] 

Mr. Wahrenbrock: Mr. Pollard, there has been evidence 
that Pacific Gas and Electric, prior to the execution of the 
[820] 

1948 contract, at one time sought to have // included a fuel 
oil escalator clause and the contract, as ultimately entered 
into, did not include such a provision. Why was a fuel clause 
sought? 

Mr. Pollard: I hate to answer that question without my 
notes here, but if I am not mistaken, the fuel clause and 
the P-31 Schedule were both offered at the same time, were 
they not? That is my memory of it. 

Mr. Wahrenbrock: It was my recollection that the P-31 
was the alternative to the original request, which had in- 
cluded a request for a fuel oil escalator clause. 

Mr. Pollard: I would like to look at P-31, if I may. 

Mr. Wahrenbrock: Surely. Do vou have one available 
to you? 

Mr. Pollard: I think I have all the exhibits here. P-31 
does not have a fuel clause in it. 

Mr. Wahrenbrock: That is right. 

Mr. Pollard: And in the final clinches of these negotia- 
tions, we agreed to substitute P-31, our general resale sched- 
ule, for the previous rate that had been offered, including 
the absence of a fuel oil clause. 

Mr. Wahrenbrock: Yes. Now, my question is why had 
you originally sought a fuel oil escalator clause? 

Mr. Pollard: Prior to that time in the first rate that 
we offered, I think there was a fuel oil clause included 
[821] 
with the old P-6 rate, which was the resale rate that pre- 
ceeded P-31, and it was on that basis that Mr. Fisher made 
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his first tentative offer back a couple of years before this 
contract was finally consummated. 

Mr. Wahrenbrock: I am still trying to get the reasons 
for asking for a fuel oil escalator clause. 

Mr. Pollard: Of course, the reasons for asking for a fuel 
oil escalator clause was because of the fact that you have 
steam power included with the power that you are deliver- 
ing to ithe customer, and the cost of generating the steam 
would, of course, add to the price of the fuel. 

Our gas purchase prices in many cases are tied to the 
price of fuel in the California fields, and it was undoubtedly 
to keep the sale price to Sierra Pacific commensurate, in 
part at least, with the cost of delivering the Service. 

Presiding Examiner: A moment ago, Mr. Pollard, you 
referred to the Schedule P-6. 

Mr. Pollard: Yes, sir. 

Presiding Examiner: Were you referring to the one which 
is a part of the contract between Pacific Gas and Electric 
and the one of the predecessors of Sierra Power which was 
executed in 1923? 

Mr. Pollard: P-6 in 1923 was the only resale rate that 
we had. 

[822] 

Presiding Examiner: My question was: Is that the rate 
schedule vou were referring to in your answers to Mr. 
Wahrenbrock? 

Mr. Pollard: No. P-6 was amended and changed a number 
of times, but it is the same schedule number. 

Presiding Examiner: Where is the one in the exhibits 
we have to which you were referring? 

Mr. Searls: There are two forms of P-6 in Exhibit 8. 

Mr. Pollard: The last P-6 Schedule in Exhibit 8 became 
effective in 1939. 
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Presiding Examiner: And that is the one to which you 
had reference? 

Mr. Pollard: Yes. I note now that it has no fuel oil 
clause in it. 

Presiding Examiner: That is right. 

Mr. Wahrenbrock: Referring, if you will, please, Mr. 
Pollard, to Exhibit No. 11, pages 20 and 21—and particu- 
larly page 21—when I referred earlier to the Company’s 
proposal in its negotiations for the 1948 contract to include 
a fuel oil escalator clause, I had reference to such a sugges- 
tion as appears in the first new paragraph on page 21. 

You understood me to have such reference in mind when 
I asked my question? 

Mr. Pollard: My mind wasn’t working very fast when 

[823] 
you asked the question, but that was Mr. Fisher’s proposal 
in January 1947, in the letter to which you are now refer- 
ring, that we would want a long-term contract, say 15 years, 
at substantially the same rates as those described in our 
present contract, except for the inclusion of an escalator 
fuel oil clause. 

Mr. Wahrenbrock: And in response to my questions you 
stated the reasons why a fuel oil escalator clause would be 
desirable, and I take it that the reasons that you gave would 
make it equally desirable in the case of any sale to a pur- 
chaser for resale, equally. 

Mr. Pollard: Yes, I think it would apply to any such 
customer—in fact in the degree it would apply to all cus- 
tomers, on a rising market in the oil market. 

Mr. Wahrenbrock: This may be repetitive but I want to 
make sure that it is plain: There was in 1947 and 1948 no 
fuel oil escalator clause in your rates which you were charg- 
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ing other purchasers for resale, either under a general 
tariff or under special contract, was there? 

Mr. Pollard: We have had fuel oil clauses and we have 
not had them and I don’t have all the rate schedules clearly 
in my mind without comparing schedules to answer that 
definitely. 

Mr. Wahrenbrock: Let me ask this then: Do you know 
of any factors which justified the company’s proposal 
[824] 
and request for inclusion of a fuel oil escalator clause in its 
contract with Sierra Pacific, which such provisions were not 
included and to the extent that such provisions were not 

ineluded in sales to other purchasers for resale. 

Mr. Pollard: I can only assume Mr. Fisher’s reasons for 
putting that suggestion into his offer of January 1947. I 
think that at that time he was not considering the Sierra 
contract as one of average conditions on what Mr. Roberts 
calls the integrated transmission substation delivery; he was 
considering the fact that considerable sums of money had 
to be expended at that time for the additional line which 
would not be fully loaded for some time after it was built. 
This was a proposal not on the basis of the filled schedules 
or eyen on the basis of putting this customer on the general 
resale schedule. 

This was a special proposal, a special rate, for all the 
conditions surrounding this particular sale. 

Mr. Wahrenbrock: Was it felt by the company at that 
time that this transaction was in many important respects 
unique? 

Mr. Pollard: I think it was, ves, sir. 
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QUESTIONS PRESENTED 


1. Where an administrative agency decides a case in 
favor of party P by finding in P’s favor on one ground, but 
refuses to find whether P should prevail on a second alterna- 
tive ground urged by P, and the agency is then reversed as 
to the one ground on an appellate review brought by S (the 
losing party before the agency), may the agency on remand 
consider whether P is entitled to prevail on the alternative 
ground originally urged? 


2. Where the Federal Power Commission has, on its own 
motion, made an investigation and held hearings on the rea- 
sonableness of an electric utility’s rate, both existing and 
proposed, made findings and an order authorizing the pro- 
posed higher rate, and then been reversed on appeal because 
of insufficient findings as to whether the existing rate was 
“so low as to adversely affect the public interest,” is it an 
abuse of discretion for the Commission to find on remand 
that the existing rate “may” be so low as to adversely affect 
the public interest but refuse to reopen the hearings to 
determine whether it is or is not? 
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Negotiation of the Sierra Contract 

California Commission Changes P-31 Rate 

Sierra’s Refusal to Negotiate 

Enforcement Attempt Before California Commission 
Enforcement Attempt Before F..P.C.........--:-ccscsccsssessssenseseeees 
Appeal of Commission’s Ruling of Law 

F.P.C. Proceedings After Remand 


Instant Petition to Review 


I. The Commission Should Now Decide Whether the Parties 
Agreed to a ‘‘Fixed’’ or ‘“‘Changeable’’ Rate for Their 
Long-Term Contract 


(a) The Supreme Court did not decide the question 


(b) The Supreme Court and this Court decided only the 
question of ‘‘law’’ involved in the Commission’s 
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(c) The Supreme Court handled the case on the assump- 
tion that it involved a fixed rate contract because this 
was the assumption on which the Commission decided 
the case 


(d) There is no ‘‘law of the case’’ as to whether the 
parties in fact agreed to a fixed rate for the contract 


{e) No principle of ‘‘res judicata’’ bars the issue here.... 


(f{). The Commission must now decide the issues which it 
has so far left undecided 


The Commission Should Now Decide Whether the Existing 
Rate Is ‘‘So Low as to Adversely Affect the Public 
Interest”’ 


Conclusion 
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JURISDICTIONAL STATEMENT 


Petitioner is a party aggrieved by an order issued July 10, 
1957, by the Federal Power Commission. A timely petition 
for rehearing was denied by the Commission on September 
5, 1957. A timely petition to review the order was filed in 
the Court of Appeals for the Ninth Circuit November 1, 
1957, pursuant to Section 313(b) of the Federal Power Act. 
(49 Stat. 860; 16 U.S.C. § 825 1(b).) The Ninth Circuit has 
transferred the case here (Pacific Gas and Electric Co. v. 
F.P.C., 253 F.2d 536 (9th Cir. 1958)), and this Court has 
accepted the transfer (Pacific Gas and Electric Co. v. 
F.P.C., per curiam opinion, Oct. 24, 1958, 
aaa PES hye | Se) 








2 
STATEMENT OF THE CASE 


Summary’ 

This controversy arose from an effort to increase a whole- 
sale electric rate charged by one electric utility to another. 

Pacific (Pacific Gas and Electric Company) sought to 
increase a resale electric rate charged to Sierra (Sierra 
Pacifie Power Company) for wholesale electric service 
after cost increases had substantially reduced the return 
realized by Pacific on the service and after the California 
Public Utilities Commission had found that, as a result of 
the cost increases, Pacifie’s revenue from all of its resale 
service, including Sierra’s, had dropped to about 35% below 
the cost of rendering the service. 

The rate in question was put into effect ten years ago, in 
1948, at a time when the two utilities entered into a 15 year 
contract for wholesale electric service. The contract is ex- 
tendible to 1971. 

It is conceded that costs of service have increased since 
1948 and that the return formerly realized by Pacific on this 
service has vanished. Because of these facts the Federal 
Power Commission in 1954 allowed Pacific a rate increase 
to restore the return formerly realized under the contract. 
The increase allowed was the same as that authorized by 
the California Commission for similar resale service. The 
order of the Federal Power Commission, however, was set 
aside by this Court and the Supreme Court affirmed on 
certiorari (Sierra Pacific Power Co., v. F.P.C., 96 App. D.C. 
140, 223 F.2d 605 (D.C. Cir. 1955); aff'd F.P.C. v. Sierra 
Pacific Power Co., 350 U.S. 348 (1955) ). The case was then 
ordered remanded to the Commission for “such further 


1. Record references will be found in the complete statement of 
facts following. 





3 
proceedings, not inconsistent with this opinion, as the Com- 
mission may deem desirable” (350 U.S. at 355). 

In ordering the rate increase originally, the Federal 
Power Commission had ruled that certain contentions made 
by Sierra were immaterial. Sierra had argued that, because 
of a claimed competitive situation, the rate in the contract 
was meant to be “fixed” for the entire life of the contract and 
that such a fixed-rate contract could not be changed by the 
Commission in a proceeding under § 205 of the Federal 
Power Act (49 Stat. 851: 16 U.S.C. 824d), but could be 
changed only in a proceeding under § 206 of the Act (49 Stat. 
852: 16 U.S.C. $824e). Pacific had taken issue with this 
argument before the Commission. It had contended that the 
rate used in the contract was not meant to be fixed for the life 
of the contract, but was intended to be changeable. Pacific 
had pointed out that the rate used in the contract was 
Pacifie’s P-31 rate then on file with the California Public 
Utilities Commission, that the parties knew this, and that 
they agreed the rate would be changed, upward or down- 
ward, whenever the California Commission found the P-31 
rate to be unreasonable—which the California Commission 
did in 1952, just prior to the commencement of the F.P.C. 
proceeding. The 15 year minimum term of the contract, 
Pacific had argued, was not intended by the parties to 
assure that the rate would continue unchanged for 15 vears, 
but was meant to assure that the service would continue long 
enough to amortize the large investment in transmission 
lines and other facilities which had to be built to provide the 
increased service to Sierra under the contract. 

In deciding the ease, the F.P.C. did not resolve the dispute 
as to whether the parties had agreed to a fixed or changeable 
rate and made no findings on that issue. It simply ruled that 
any contract, even a fixed-rate contract such as Sierra 





+ : 
claimed it had, could be changed by the Commission in’a 
§ 205: proceeding (Re Pacific Gas and Electric Co., 7 P.U.R. 
3d 256 (1955) ). 

In reversing the Commission, both this Court and the 
Supreme Court ruled that a “fixed” rate contract (such as 
Sierra claimed it had and the Commission assumed for pur- 
poses of its decision that Sierra had) could not be changed 
in a $205 proceeding. Both held that such a rate could 
be changed only in a § 206 proceeding. The Supreme Court 
further held that such a rate could be changed in a § 206 
proceeding only if it were found to be “so low as to adver- 
selv affect the public interest—as where it might impair the 
financial ability of the public utility to continue its service, 
cast upon other consumers an excessive burden or be unduly 
discriminatory” (350 U.S. at 355). If such a finding had been 
made by the Commission, the Supreme Court said, “the 
Commission’s order could have been effective” because “it 
would seem immaterial” that the Commission’s investiga- 
tion had started under § 205 rather than § 206 (350 U.S. at 
353). 

These circumstances set the stage for the Commission’s 
subsequent action which Pacific believes to be in error. 

Following the remand, Pacific asked the Commission to 
make its findings as to whether the rate set forth in the con- 
tract was “so low as to adversely affect the public interest” 
according to the standard laid down by the Supreme Court 
for a $ 206 proceeding. Pacific also asked the Commission 
to decide the question left undecided in the original proceed- 
ing—namely, whether the parties in fact had agreed to a 
‘ fixed rate for their contract, as Sierra contended, or had 
agreed to a changeable rate, as Pacific contended. 

The Commission on July 10, 1957, denied both of Pacifie’s 
requests. It held, first, that the issue as to whether the 





5 

parties had in fact agreed to a fixed rate was precluded 
from consideration because of the Supreme Court’s opinion. 
It held, second, that the facts alleged by Pacific to show that 
the existing rate was so low as to be against the public inter- 
est merely indicated that the rate “may or may not” be 
against the public interest, and it declined to hold a hearing 
to determine whether it was or was not. 

After a timely petition for rehearing was denied, Pacific 
brought the instant petition for review of the Commission’s 
July 10, 1957, order. 

It is Pacifie’s contention that the Commission’s action in 
refusing to resolve the conflict as to the actual agreement of 
the parties and in refusing to decide whether the present 
rate is in fact against the public interest was erroneous, 
arbitrary, an abuse of discretion, and a denial of due proc- 
ess of law. 

In order to provide the factual background for our argu- 
ment, the essential facts will now be set forth briefly. 


Facts 

THE P-31 RATE CONTRACTS. 

In the years following the end of World War II, Pacific 
negotiated a series of contracts with certain large whole- 
sale users of electricity. Most of these contracts were 
negotiated with municipalities and other public agencies in 
California, such as the cities of Alameda, Biggs, Gridley, 
Lodi, Palo Alto, and Santa Clara, and the Sacramento . ee | 
Municipal Utility District (R. 2065-20663,7 In addition to” ” 895-296 
these public agencies, wholesale contract were also nego- a 


2. References designated ‘‘R. 000’’ are to pages of the record 
which are printed in the Joint Appendix, in case No. 12,430. Refer- 
ences designated ‘‘Supp. App. R. 000’’ are to pages of the record 
which will be printed in the Supplemental Joint Appendix in the 
present case, No. 14,422. (See this Court’s order of October 24, 
1958.) 
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tiated with private utilities such as Coast Counties Gas & 
Electric Company, Pinole Light & Power Company, Vallejo 
Electric Light & Power Company, and Bay Point Light and 
Power Company (R. 2065-20663; 7 295-296 ). 

All of these contracts provided for a rate known as 
Pacific’s P-31 rate (R. 2065-2066). This was a published rate 
on file with, and regulated by, the California Public Utilities 
Commission. The rate was available to all wholesale pur- 
chasers coming within its terms. By its terms, P-31 gave a 
lower-than-usual* rate to those wholesale purchasers with no 
electric generation of their own (mostly municipalities and 
other public agencies in the business of operating local 
electric distribution systems) if they agreed to purchase 
all their power needs from Pacific for a period of five vears 
(Supp. App. R. 15793; 7~ =<). 

The P-31 rate was concededly designed to be competitive 
with “cheap” federal power which was becoming available 
in limited quantities to a few municipalities and other public 
agencies lying within the vast Central Valley area of Cali- 
fornia because of electricity being generated from the facili- 
ties of the Central Valley Project, a U. S. Bureau of 
Reclamation development, one component of which was 
Shasta Dam, Under statutory “preference” provisions, the 
first call on this government power, after the needs of the 
federal government were met, was to municipalities and 
other public agencies (Supp. App. R. 385). 

Although designed principally for those few potential 
preference customers close to the federal power in the 
Central Valley, the P-31 rate was made generally appli- 
eable to all wholesale customers who could meet its terms, 
whether or not a “competitive” condition actually existed 


3. The usual wholesale (or ‘‘resale’’) rate was Pacifie’s P-6 rate 
on file with the California Commission. Thus, P-31 was known as an 
‘optional resale rate.”’ (Tr, 5¢ 5.) 
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as to them, in order to treat all wholesale) customers as 
equally as possible (Supp. App. R. 317Z/Thus, the P-31 

rate was made available to Coast Counties Gas & Electric 
Company, Pinole Light & Power Company, Vallejo Light 

& Power Company, and Bay Point Light and Power Com- 
pany, even though they were private utilities without “pref- 
erence” to obtain the government power being transmitted 

into the Central Valley area of California, (7. 275 /2 99-/2¢¢" 

R.2¢65 = 20166). 

NEGOTIATION OF THE SIERRA CONTRACT. 

During the same period, in 1947, Sierra Pacific Power 
Company opened negotiations with Pacific to purchase addi- 
tional wholesale power. Sierra was a private utility serving 
parts of California bordering on Nevada near the Lake 
Tahoe area, far away from the Central Valley area and high 
on the eastern edge of the Sierra Nevada Mountain Range. 
Sierra’s main service territory was in Nevada, particularly 
in and around the City of Reno, where Sierra’s main offices 
were located (R. 623). 

In 1947, Sierra was receiving power from Pacific under a 
15 year wholesale contract entered in 1938. Prior to 1938, 
it had received power from Pacific under another 15 year 
wholesale contract entered in 1923 (Supp. App. R. 1920). 
Sierra had very little generating capacity of its own and 
purchased virtually all its power from Pacific (R. 623-624). 
This power was delivered to Sierra by means of two 60,000 
volt transmission lines, one approximately 27 miles long 
and the other approximately 19 miles long, which connected 
with Pacifie’s Drum and Spaulding substations, respec- 
tively, the two nearest available power sources of Pacific 
(Supp. App. R. 48-49). The first of these lines was con- 
structed pursuant to the 15 year contract entered in 1923; 
the second was constructed pursuant to the 15 year contract 
entered in 1938 (Supp. App. R. 66-67%, /72¢ ys 








8 

By 1947 it had become apparent to Sierra that the capac- 
ity of the two existing transmission lines would be exceeded 
before 1953, the normal expiration date of the 1938 contract, 
and that a new transmission line would have to, be built 
before then to supply Sierra’s increasing needs (Supp. App. 
R. 636-638, 1026-1027). Sierra, therefore, sought a new 15 
year contract with Pacific under which Pacific would build 
a third transmission line to bring additional power to Sierra( Tr 2929 
It was soon agreed that the parties would enter into such | 
a 15 year contract, that Pacific by October 1, 1949, would 
build a third transmission line (110,000 volts in capacity), 
and that, should Sierra’s needs require it, another 110,000 
volt transmission line would be built by Pacific in the future{&. co 
In the latter event, the contract was to be extendible for a ; 
new 15 vear wae beg. ginning after the second 110,000 volt 
line was comple ed The 15 year terms were related to the 
investment in transmission facilities (R. 1675; Supp. App. 

. 394% 

Although agreement was ae attained as to the period 
the contract was to rongand ¢ as to the transmission facilities 

¢e-5¢/}- that were to be built, difficulty arose in agreeing upon the 

rate that was to be charged. Sierra desired a lower rate 
than that which was in effect under the 1938 contract (Supp. 
App. R. 626-627). Sierra, like Pacific, was feeling the 
impact of “cheap” government power from the Central Val- 
ley Project (R. 1984; Supp. App. R. 316-317, 978). The 
United States Bureau of Reclamation had reserved a block 
of power for use in Nevada, and there was some agitation 
by civic groups in Nevada to bring this power to Nevada 
(R. 648-649, 690; Supp. App. R.,671-673). Sierra was sensi- 
tive to this agitation and desired a lower rate to help 


a Hla” Gh AGE oe 


4. This second 110,000 was built in 1956, making the contract 
extendible to 1971. 
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counter it ‘Supp. App. R. Gade) and prevent ASSES 
power from gaining a foothold in the Reno area (R. 19894/ 

There were sizeable obstacles to bringing the government 
power to Nevada, however, Shiet of these was the fact that 
the nearest point of eccnen to the government power 
source would have been at the government’s proposed sub- 
station at Elverta, near Roseville, California (R. 1859). This 
was approximately 88 miles away, more than three times the 
distance to Pacific’s Drum substation (R. 2078). Neither 
the Elverta substation nor the government’s transmissio 
lines leading to it had been built, however, “and the next 
alternative would have been to build a in pereean line 
direct from the government’s Keswick < Pow erhouse to Reno, 
a distance of 215 miles (R. 20784, “Besides the extra expense 
of building the long transmission lines to connect with the 
government power, it also appeared that the lines could not 
be built in {me to oe Sierra’s growl ing n needs (R. -E 
695-69 Moreover, it ‘appeared. that uider the priorities 
in foree for the government power, because of statutory 
“preference, land for other reasons , the powér was not as 
dependable as that supplied by Pacific (R. CLOSERS 
Supp. App. R. 387-389}, This meant Sierra would have to 
arrange for a large block of expensive standby power to 
“back up” the federal power even if it could be obtained 
(R. 1997- 1999%, "in 3 any event, asthe Fedefal Power Com- 
mission subsequently found (R. 2591), Sierra regarded the 
government power as entirely unacceptable, as Pacific well 
<enew (BB41673-1675+1682-1683). 

While Sierra was pressing for a rate lower than that in 
the 1938 contract, Pacific, because it felt a lower rate was 
not justified in the face of the large additional investment 
in transmission facilities required, pressed for a continu- 





ance of the existing rate’ with the addition of a fuel escala- 
tion clause under which the rate would escalate, upward and 
downward, in accordance with any fluctuations in the price 
of fuel oil used to generate some of the electricity which 
Pacific supplied Sierra, PREStSBS2t-S22see. The impasse 
was not resolved until October, 1947, when Mr. Frank Tracy, 
Sierra’s president, and Mr. N. R. Sutherland, Pacific’s vice- 
'~ president in charge of pee relations and Hecles met in 


7). stalemate was broken by Pacifie’s agreement to extend to 
Sierra the optional resale rate on file with the California 
Commission, the P-31 rate (Supp. “App. R. eRe - 3138- 
31414. | Tr, t05-204, /306-/307), 

Although the parties agreed to the P-31 rate, this rate 
could not be simply incorporated by name into the contract. 
This was so for two reasons: First, the P-31 rate as on file 
with the California Commission provided for only a 5 year 
contract (Supp. App. R. 229, 1579¥, whereas. the Sierra 
contract was to run a minimum of 15 years, because of the 
large investment required | in new transmission facilities, 
as we have already noted ( (R. 1675-1676% . Second, Sierra’ 
supplied some of it power needs itself from its own gener- 
ating facilities, ‘and ‘did not fall directly within the terms of 
the P-31 i which required all the power needs of the , 
customer to be supplied by Pacific (Supp. App. R AB139¥ ; 7 ir (35% 
ahis necessitated a small standby charge which did not 
‘appear “in the P-31 rate schedule, Thus, the P-31 rate 
schedule was not referred to specifically by name in the 
contract, as was done in other contracts using the P-31 

Tr, 295, 31p- 31S: 


5. This was a rate based on Pacific’s P-6 Loe standard 
resale rate on file with the SOLS Commission (Supp. App. R. 


1577 
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ee) 
rate. Instead, only the applicable rate eA in the 
P-31 schedule were used in the contract, These were lifted i : es Z Sr 
17 Se; i ‘ 
pp . R.as 

the standby charge the rate expressed in dollars in the con- 
tract was the P-31 rate (R. 1671, 2584; Supp. App. R. 3139% - 2’ ¢), 

To eliminate any doubt that the rate specified in dollars 
in the contract was understood to be the filed P-31 rate and 
that it was meant to change, upward or downward, with any 
changes in the P-31 rate on file with the California Commis- 
sion, Mr. Sutherland, at the Reno meeting, asked Mr. Tracy 


he did so understand (Supp. App. R. 3140$%(On two later 
occasions also, Mr. Tracy acknowledged to Mr. Sutherland 
that this was Sierra’s understanding of the contract (Supp. 
App. R. 3140-3141§..2 527.2776; 7: 875-372 950-752). 


CALIFORNIA COMMISSION CHANGES P-31 RATE. 

Faced with increased costs during the inflationary post- 
war years, and faced with severely mounting costs after the 
outbreak of the Korean War in 1950, Pacific in 1951 applied 
to the California Commission for general rate relief on its 
electric business.‘ 


6. For example, the rate provision in the Coast Counties Gas & 
Electric Company contract executed August 26, 1947, read as 
follows: 

“‘The rates and charges to be paid by Coast Counties for 
electric energy and service furnished hereunder shall be as set 
forth in Pacifie’s resale Schedule P-31, a copy of which is 
attached hereto and made a part hereof.’’ 


Substantially the same reference to the P-31 rate appeared in the 
contracts executed with Pinole Light & Power Company, Vallejo 
Light & Power Company, and Bay Point Light & Power Company, 
the other private utility companies that accepted the P-31 rate. 

7. The parties had assumed that the California Commission had 


jurisdiction over the Sierra contract (Supp. App. R. 901-904). The 
contract itself provided that the agreement would not be effective 








12 (R.1798). 

At the hearing in the rate case, Sierralcontended that an 
increase in the P-31 rate was not justified, It also contended 
that, if an increase were found to be justified, the Com- 
mission should allow Sierra to “negotiate” with Pacific for 
an increased rate rather than merely order the rate in- 
creased to make it conform with any increase ordered in the 
P-31 rate (R. 17883, ; Tr. 42-452), 

After considering the evidence and finding th t costs 
of generating electricity had risen greatly, the Comtnission 
ordered a general increase in virtually all of Pacifie’s elec- 
trie rates (R. 1794). The Commission found that Pacific’s 
resale revenue, including that from Sierra, was roughly 
39% below the cost of service and determined that the P-31 
rate should be raised substantially to restore Pacific’s 
former return under it and thus prevent an “unreasonable 
burden on other customers” caused by a continuance of the 
rate at the old level (R. 1788). The P-31 rate, as raised by 


the Commission, was then redesignated Schedule “R” (R. 
1788). 

With respect to the Sierra contract and some other P-31 
rate contracts, the Commission noted the request for re- 
negotiation of these contracts* and made the following state- 
ment concerning the request: 


until approved by the California Commission and that it was subject 
“‘at all times’”’ to changes and modifications by the California Com- 
mission. This provision in the contract was as follows: 
“12. This agreement shall become effective as of January 
1, 1948, upon the procurement of an order of the Public 
Utilities Commission of the State of California authorizing 
the parties hereto to carry out the terms and conditions hereof. 
This agreement shall at all times be subject to such changes 
and/or modifications as said Commission may from time to 
time direct in the exercise of its jurisdiction.’’ (R. 1558) 


8. A number of public agencies that had contracts using the 
P-31 rate joined in Sierra’s request. Others with such contracts did 
not join the request, aw WS Petts te Bres c. 


As fabsdiuile F. fy Aha Cmeistnnn (7. 4Og, 1299; 
Supp app. B.2429,) 
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“It is obvious that underlying costs have increased 
since these contracts were negotiated. Since, by this 
decision, a new basic resale schedule [Schedule “R”] 
is being adopted, opportunity should be afforded for 
renegotiation of these contracts in the light of the new 
basic resale schedule.” (R. 1789; 96 P.U.R. (N.S.) at 
526). 


In other words, the Commission did not agree with Sier- 
ra’s contention that the P-31 rate and its own should not 
be increased. But it granted Sierra’s request that it be 
allowed time to “negotiate” an increased rate to reflect 
increased costs, such negotiation to be conducted, however, 
“in light of” the newly authorized Schedule R. 


SIERRA’S REFUSAL TO NEGOTIATE. 
Despite the granting of its request to negotiate, Sierra 


refused to do so (3gmRSB Supp. App. R. 389-390, 425-426%., ° 


Sierra took the position that the Commission did not directly 
order it to negotiate and that negotiation \ was therefore not 
necessary (Supp. App,,390; "te ‘thas’ repudiated, 
not only its eee oe ares to the California Commission, 
but also Mr. Tracy’s representation to Mr. Sutherland that 
he understood and agreed that the rate in the contract, being 
the filed P-31 rate, would change, upward or downward, with 
changes in the filed P-31 rate, such as the California Com- 
mission had just ordered (Supp App. R. 3140-3141, 3143). 


ENFORCEMENT ATTEMPT BEFORE CALIFORNIA COMMISSION. 

To enforce its agreement with Sierra, as well as to seek 
redress for Sierra’s repudiation of its offer to “negotiate,” 
Pacifie filed a formal petition on January 20, 1953, asking 
the California Commission to directly order the Sierra 
rate increased to the new Schedule R.° 


— 
rv 


) 
— 
— 


9. Application No. 34029, Calif. P.U.C. (S.44. 444. 7.09 1904 
2839-2840: Tr 7: R,258S). 


- 


\ 
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Before the Commission could act on PG&E’s request, 
the case of United States v. Public Utilities Commission 
of California, 345 U.S. 295 (April 6, 1953) was decided. 
By this case it was established that the Federal Power Com- 
mission had exclusive jurisdiction over combined intrastate 
and interstate power sales such as those being made under 
the Sierra contract. 

Accordingly, the proceeding before the California Com- 
mission to enforce the Schedule R rate in the Sierra con- 
tract could no longer be pursued. 


ENFORCEMENT ATTEMPT BEFORE F.P.C. 


Before the decision in United States v. Public Utilities 
Commission of California, supra, the parties to the contract 
had always acted on the assumption that the California 

TS Commission had jurisdiction and would control Pacific’s 
c1-ge4), “sales to Sierray® The F.P.C. was regarded as having only 


concurrent jurisdiction at best. The practice of the parties 
was to have the contract approved in the regular manner 
by the California Commission and then forwarded to the 
F.P.C. The F.P.C. would treat the forwarding as the “filing” Gee 
of a rate and give the contract a schedule number, Thus, __ 
the 1923 contract had been filed by the F.P.C. and had been 
designated as “Rate Schedule F.P.C. No. 1” (R. 2609; Supp. 
App. R. 193). The 1938 contract, when similarly filed, was 
designated “Rate Schedule F.P.C. No. 2” (R. 2609; Supp. 
App. R. 195-196). The 1948 contract when filed was desig- 
nated by the Commission as “Rate Schedule F.P.C. No. 3” 
(R. 2609; Supp. App. R. 197-198). 

It is of passing interest to note that, in accepting these 
“rate filings,” the F.P.C. expressly refrained from “approv- 


10. The California Commission had also assumed this was the 
law, as shown by its letter of March 25, 1953 to the F.P.C. (Supp. 
App. R. 1904). 
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ing” either the contract or the rate. For example, when 
the 1948 contract was accepted for filing, the F.P.C. ex- 
pressly disclaimed that it was approving, or even recog- 
nizing the existence of, any “contractual right” to have the 
rate in question continue (Supp. App. R. 2898). 

When Sierra repudiated its representation to the Cali- 
fornia Commission and to Pacific and refused to negotiate 
a higher rate in the light of the new resale Schedule R, 
Pacific, in view of the uncertainty created by the pendency 
of United States v. Public Utilities Com’n, supra, (Supp. 
App. R. 29), also invoked the aid of the F.P.C. for enforce- 
ment of its agreement with Sierra. Thus, two weeks after 
it had asked the California Commission to act to enforce the 
Schedule R rate, Pacific, on February 2, 1953, filed the 
Schedule R rate with the F.P.C. as a new rate to be applied 


~ < 


to the Sierra service under § 205 of the Federal Power Act,” a os ti 
This new rate was designated “Supplement No. 1 to Rate 
Schedule F.P.C. No. 3.” (%.¢5¢3.) 

In filing this Supplement No. 1 rate with the F.P.C., 
Pacific was, of course, acting consistently with its agreement 
with Sierra that an increase would be forthcoming if the 
P-31 rate were increased by the California Commission. It 
was also acting, of course, in the belief that § 205 of the Fed- 
eral Power Act was the proper procedure to follow with 
respect to the Sierra service. 

The Commission, on its own motion under § 205(e), sus- 
pended the effectiveness of the newly filed rate and ordered 
a hearing as to its reasonableness (ieee R. 2090). 
Sierra was then granted leave to intervene (Supp. App. 
R. 2162). 

Before the F.P.C., Sierra took a position that was quite 
different from its expressed understanding at the time the 
contract was entered into (Supp. App. R. 3140-3142) and 
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quite different from its testimony before the California 
Commission at the time the parties sought authorization 
for the contract 2R. 1673-1683). It now contended be- 
fore the F.P.C. that the rate used for the contract was (E 20- 
meant to be “fixed” for the entire life of the contract, It cs>§ 
asserted that intense competition had existed between Pa- 
cific and the U. S. Bureau of Reclamation and that, in order 
to forestall competition from the Bureau, Pacific had offered 
Sierra a long-term contract with a special low rate fixed 
for the life of the contracts (“4 Gif. R.2533-2234), 

Pacific pointed out that this was not so, Pacifie’s position ~ , 

was, as it has always been and still is, that the parties ao 
not intend the rate to be fixed for the life of the contract, 
that the parties had always understood the rate was meant 
to be the filed P-31 rate, and that it was meant to be change- 
able whenever the P-31 rate was found to be unreasonable, 
as the California Commission had just found (Supp. App. 
R. 2420-2493). Pacific pointed out that the sole reason for 
the long term of the contract was to protect the investment 
in new transmission facilities required under the contract— 
as Sierra’s president, Mr. Tracy, had testified before the 
California Commission in 1948 (R. 1675)—not to fix the 
rate for a long period of time because of a supposed com- 
petitive condition (Supp. App. R. 2424-2498). Pacifie also 
pointed out that the supposed competitive situation was 
in reality nonexistent—as Mr. Traev had conceded before 
the California Commission when he testified in 1948 that no 
other source of power would be available in time to meet 
Sierra’s needs (R. 1674). Pacifie’s entire closing brief before 
the Commission was, in fact, devoted to rebutting Sierra’s 
contention that the rate in the contract was meant to be 
“fixed” for the life of the contract (Supp. App. R. 2415- 
2442). 
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Despite the evidence and argument devoted to the ques- 
tion, the Commission did not decide the issue. Instead, it 
simply ruled that any rate, even a “fixed” rate such as 
Sierra claimed it had, could be changed under § 205 (R. 
9598-2605; 7 P.U.R. 3d at 265-269). 

After making this ruling of law, the Commission went 
on to find, as had the California Commission, that costs of 
generating electricity had greatly increased since 1948 and 
that an increase in the rate for the Sierra service was neces- 
sary to restore Pacific’s return on the Sierra service. After 
finding that the new rate filed by Pacific would “merely 
restore” Pacific’s former return on the Sierra service and 
“not go above it” (R. 2592; 7 P.U.R. 3d 262), and that this 
return was “reasonable” (R. 2588-2598; 7 P.U.R. 3d 260- 
965), the Commission on June 17, 1954, permitted the new 
rate to go into effect (R. 2607-2611). 


APPEAL OF COMMISSION'S RULING OF LAW. 

In its appeal to this Court, Sierra argued that a fixed- 
rate contract entered into to forestall competition—the 
kind of contract it claimed to have—could not be changed 
under § 205. The Commission’s contrary ruling, Sierra 
asserted, was error. 

This Court then ruled upon the question of law thus 
presented—namely, whether a eontract such as Sierra 
claimed to have could be changed in a § 205 proceeding. 

In the words of this Court, the question of law posed was 
as follows: 

“The novel and important question is whether and 
to what extent the pre-existing right of utilities to 
enter into enforceable rate contracts has been abro- 


gated by the Commission’s power under the Act to 
regulate rates.” (96 App. D.C. at 141, 223 F.2d at 606) 
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The same question of law was decided by the Supreme 
Court. That court stated the question as follows: 


“The first question before us is whether P.G.&E.’s 
unilateral filing of the new rate under § 205(d), and 
the approval of the new rate by the Commission under 
§ 205(e), were effective to supersede P.G.&E’s contract 
with Sierra.” (350 U.S. at 353.) 


Both this Court and the Supreme Court ruled that the 
Commission erred in ruling that a contractual right to a 
fixed rate (such as Sierra contended it had) could be abro- 
gated in a § 205 proceeding. Both courts held that a rate 
so fixed could be changed only in a § 206 proceeding. 

The Supreme Court further held that such a rate could 
be changed in a § 206 proceeding only if it were “so low as 
to adversely affect the public interest—as where it might 
impair the financial ability of the public utility to continue 
its service, cast upon others an excessive burden or be 
unduly discriminatory.” (350 U.S. at 355.) If such a finding 
had been made by the Commission, the Supreme Court said, 
“the Commission’s order here could have been effective” 
because “it would seem immaterial” that the Commission’s 
investigation had started under § 205 rather than § 206. 
(350 U.S. at 353.) The Court went on to note that whether 
the rate “is so low as to have an adverse effect on the public 
interest is, of course, a question to be decided in the first 
instance by the Commission.” (350 U.S. at 355.) 

After thus pronouncing the law applicable to the Com- 
mission’s ruling that fixed rate contracts:could be changed 
under § 205, the Supreme Court ordered the case remanded 
“for such further proceedings, not inconsistent with this 
opinion, as the Commission may deem desirable.” (350 
U.S. at 355.) 
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F.P.C. PROCEEDINGS AFTER REMAND. 

After the remand, Pacific asked the Commission to deter- 
mine whether the existing Sierra rate was “so low as to 
adversely affect the public interest” according to the stand- 
ard laid down by the Supreme Court for a § 206 proceeding 
(Supp. App. R. 2649% ito asked the Commission to 
determine the question left undecided before—.e., whether 
the Sierra contract was in fact one for a fixed rate as 
Sierra had claimed, or one for a changeable rate as Pacific 
had claimed—so that it could be determined whether, on the 
true facts, § 205 or $206 was applicable (Supp. App. R. 
2817-2821). 

On its part, Sierra filed a complaint with the Commission 
asking that Pacific be ordered to cease billing Sierra at the 


rate specified by the Commission’s order of June 17, 1954 ( S44, Gy 
<p - Pr . 


s 
L7dS- 2 


which had been “set aside” by the appellate courts," 

The matters thus presented were consolidated and time 
was granted by the Commission to both Pacific and Sierra 
to make written submissions in accordance with §§ 1.15-1.17 
of the Commission’s Rules of Practice—sections relating 
to pleadings—as to the factual and legal bases for their 
respective contentions (Supp. App. R. 2810-2812). The last 
of these was filed December 10, 1956 (Supp. App. R. 306+). 

With respect to its contention that the rate was “so low 
as to adversely affect the public interest,” Pacific in its sub- 
mission alleged facts which, if proven, would show that 
Pacifie’s earnings had dropped so far on the Sierra service 
since 1948 that Pacific was actually incurring an “out-of- 
pocket” loss—in other words, Pacific would save money 


ll. Pacific had continued this billing in the belief that, until the 
Commission acted on the remand and changed the last rate ordered 
into effect by the Commission, Pacific had no choice but to obey 
the last ordered rate under the authority of Montana Dakota Util. 
Co. v. Northwestern P.S. Co., 341 U.S. 246, 251 (1951). (Supp. App. 
R. 2885.) 


75 
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if it were able to give up serving Sierra and abandon the 
expensive transmission facilities built for the service’ 
upp. App. R. 2899;@g 2865-2873). Other customers, 
Pacifie argued, would necessarily have to make up for this 
out-of-pocket loss (Supp. App. R. 2869-2873). Moreover, al- 
leged Pacific, the rate was unduly discriminatory against 
Pacifie’s only other interstate customer, the California- 
Oregon Power Company, which was buying power from 
Pacific under an F.P.C. rate (equivalent to Schedule R) 
that was approximately 22% higher than Sierra’s rate 
(Supp. App. R. 28803—and this despite the fact that the 
Commission had found that costs of serving that Company 
were actually less than the costs of serving Sierra (R. 2596- 

2597 ; Supp. App. R. 2880-2881). 

Although Pacific was merely petitioning the Commission 
to allow Pacific to establish these facts by proper testimony 
and evidence in reopened proceedings, the Commission 
refused to reopen the proceedings and hear the evidence. 

On July 10, 1957, after the request had been submitted for 
a full seven months, the Commission ruled rather enigmati- 
eally that all Pacific was offering to show was that the 
1948 rate “may or may not * * * cast an excessive burden 
upon other of P.G.&E.’s electric utility customers, be 
unduly discriminatory, or otherwise adversely affect inter- 
ests of public concern,” the general test laid down by the 
Supreme Court for a § 206 proceeding (Supp. App. R. 
3078-3079). So saying, the Commission refused to hold a 
hearing (Supp. App. R. 3081). 


12. Sierra, in the original proceedings, had acknowledged that 
such an out-of-pocket loss was against the public interest and would 
entitle Pacific to a rate increase under § 206 even if Sierra had a 
fixed-rate contract as claimed (Supp. App. R. 2351-23527, 2333 ; Tr. 927, 


13. The California Commission, it will be recalled, had-cireat oF S3u), 
found this to be the case. (See p. 12 above.) 
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With respect to the question whether Sierra and Pacific 
did in fact agree to a “fixed” rate for thir contract, the 
Commission also refused to hear the issue (Supp. App. R. 
3078). In its same order of July 10, 1957, it ruled that the 
Supreme Court’s decision “must be taken as disposing of 
PGE&E’s contention concerning the contractual obligation 
of the parties under the 1948 contract with respect to rates” 
(Supp. App. R. 3078). 

The order of July 10, 1957, after denying Pacifie a hear- 
ing on both questions, thereupon ordered Pacific to bill 
Sierra at the old Rate Schedule F.P.C. No. 3 filed in 1948 
with the Commission (Supp. App. R. 3081). 


INSTANT PETITION TO REVIEW. 

Following the order of July 10, 1957, Pacifie timely filed 
an application for rehearing, which was denied by the Com- 
mission September 5, 1957. On November 1, 1957, Pacific 


timely filed the instant Petition to Review. 








STATEMENT OF POINTS 
1 


The Commission was in error in ruling that the Supreme 
Court’s opinion has precluded it from now deciding whether 
the parties agreed to a “fixed” or “changeable” rate for 
their long-term contract. 


II. 


The Commission’s refusal to find whether the existing 
rate is “so low as to adversely affect the public interest” 
was arbitrary and capricious, an abuse of discretion, and a 
denial of due process of law. 
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SUMMARY OF ARGUMENT 
1 


On review of the Commission’s original order of June 1 fa 
1954, this Court and the Supreme Court decided that a fixed- 
rate contract could not be changed under § 205 of the Fed- 
eral Power Act. They did not decide whether Sierra in fact 
had such a contract, since the Commission had made no 
findings on this point. The Commission had simply ruled 
as a matter of law that any rate could be changed under 
§ 205 and that it was therefore immaterial whether or not 
Sierra had a fixed-rate contract as claimed. In reversing 
the Commission, this Court and the Supreme Court ruled on 
the question of law thus presented. They ruled that a rate 
intended by the parties to be fixed for a term of years by 
contract could not be changed under § 205. On remand, there- 
fore, the Commission should have decided the issue, left 
undetermined by it, as to whether the parties in fact had 
agreed to a “changeable” rate tied to Pacifie’s P-31 rate on 
file with the California Commission, as Pacific had con- 
tended, or had agreed to a “fixed” rate, as had been claimed 
by Sierra. Neither the “law of the ease” nor “res judicata” 
precludes the Commission from deciding this issue. The 
Commission’s refusal to decide the issue, on the ground that 
it is precluded from doing so by the Supreme Court’s 
opinion, is clear error. 

II. 

The Supreme Court decided that the Commission’s orig- 
inal order of June 17, 1954, was invalid because it was based 
on an erroneous view of the law, and because no finding had 
been made as to whether the rate was “so low as to adversely 
affect the public interest” under § 206 of the Federal Power 
Act. If such a finding under § 206 had been made, the 
Supreme Court said, “The Commission’s order here could 
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have been effective” because it was immaterial that the 
original proceeding had been started by the Commission 
as an investigation under § 205 rather than as an investi- 
gation under § 206. But, said the Supreme Court, “Whether 
under the facts of this case the contract rate is so low as to 
have an adverse effect on the public interest is of course a 
question to be determined in the first instance by the Com- 
mission.” It then ordered the case remanded to the Commis- 
sion for further proceedings. On remand, the Commission 
refused to hold a hearing on this new issue and made no 
finding on it. Instead, without any hearing, it merely stated 
its conclusion that the existing rate “may or may not” be 
against the public interest and then terminated the entire 
rate case. The Commission’s failure to hold a hearing, take 
evidence and make a finding one way or another on the new 
issue was arbitrary and capricious, an abuse of discretion, 
and a denial of due process. 
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ARGUMENT 


L. 

THE COMMISSION SHOULD NOW DECIDE WHETHER THE 
PARTIES AGREED TO A "FIXED" OR "CHANGEABLE" RATE 
FOR THEIR LONG-TERM CONTRACT. 

(a) The Supreme Court did not decide the question. 

In its order of July 10, 1957, the F.P.C. held that the 
Supreme Court’s decision must be taken as “disposing of” 
the question whether the parties had in fact agreed to a 
“fixed” rate for their long-term contract (Supp. App. R. 
3078). 

As we have seen, however, neither the opinion of the 
Supreme Court nor that of this Court purported to decide 
this question.* Indeed, it would have been improper for 
them to do so. In the absence of findings on the issue by the 
Commission, the question whether the parties agreed to a 
“fixed” rate for a 15-year minimum term, as Sierra claimed, 
or agreed to a “changeable” rate tied to Pacific’s P-31 rate 
on file with the California Commission, as Pacific claimed, 
was a matter for decision in the first instance by the Com- 
mission. 

See, €.9.: 

City of Lancaster, Ohio v. F.P.C., 102 App. D.C. 250: 
252 F.2d 631, 633 (D.C. Cir. 1957). (Case remanded 
to Commission to make findings whether there was 
a rate contract and, if so, what its terms and con- 
ditions were) ; 

Portsmouth Gas Co. v. F.P.C., 101 App. D.C. 99, 103; 
247 F.2d 90, 94 (D.C. Cir. 1957). (Case remanded to 
Commission to find what the terms and conditions 
of a contract were in view of conclusions to be 


a 13 
14. See pp. 17-§ above. 
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drawn from “numerous orders and proceedings 
and perhaps from the conduct of the parties—con- 
clusions which should be made in the first instance 
by the Commission”). 


The question that was decided by the Supreme Court and 
this Court was one purely of law. It arose from a ruling of 
law made by the Commission. 


{b) The Supreme Court and this Court decided only the ques- 
tion of “law” involved in the Commission's ruling. 

All that the Supreme Court and this Court decided was 
the question of law presented by the Commission’s ruling 
that the rate in any contract could be changed under § 205. 
Sierra had argued to the Commission that certain facts 
existed which showed that the 1948 contract was entered 
into by the parties to give Sierra the benefit of a long-term 
contract with a special low rate “fixed” for the life of the 
contract in order to forestall competition from “cheap” gov- 
ernment power which Sierra claimed was available to it and 
that to permit Pacific to raise the rate under § 205 would, 
in the face of these facts, be the same as permitting Pacific 
to unilaterally abrogate the contract. The Commission did 
not choose to find whether or not these facts actually 
existed. It assumed for the purposes of its decision that 
they did exist, but ruled that they were not of legal sig- 
nificance. Any rate, the Commission held, could be changed 
by the filing of an increased rate under $ 205, subject to the 


15. As we have noted, Pacific had taken issue with these asserted 
facts. It had argued to the Commission that facts existed which 
showed the parties had agreed to use the P-31 rate in the contract 
and had agreed that the rate in the contract would therefore 
change, upward or downward, whenever the P-31 rate, on file with 
the California Commission, was found to be unreasonable, as the 
California Commission had just found a few months before the 
initiation of the F.P.C. proceeding. (See pp. 16, 3 above.) 
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power of suspension and investigation under § 205(e) (R. 
2599-2602). 

The question decided on review, therefore, was whether 
the Commission’s ruling was correct as applied to the 
assumed facts. To reach this question, both reviewing 
courts first had to state what the assumed facts were. (See 
293 F.2d at 606; 350 U-S. at 351-352.) They then announced 
the “question” they were deciding. In the words of this 
Court, the question was stated as follows: 

“The * * * question * * * is whether and to what 
extent the pre-existing right of utilities to enter into 
enforceable rate contracts has been abrogated by the 


Commission’s power under the Act to regulate rates.” 
(96 App. D.C. at 141, 223 F.2d at 606.) 


In the words of the Supreme Court, the same question 
was stated as follows: 
“The * * * question before us is whether PG&E’s 


unilateral filing of the new rate under § 205 (d), and 
the approval of the new rate by the Commission under 
§ 205 (e), were effective to supersede PG&E’s contract 
with Sierra.” (350 U.S. at 352-353.) 


It is abundantly clear, therefore, that the only question 
decided by the Supreme Court and this Court was the one 
announced by them. 

With such clear announcements by the Supreme Court 
and this Court of the “question” being decided by them, 
why does the Commission now say that the Supreme Court 
also decided the question as to what kind of rate the parties 
had actually agreed upon for their contract? 


16. Note Pacific Gas and Electric Co. v. F.P.C. supra, 253 F.2d 
536, 538 (9th Cir. 1958), where the court said: 
“That court held that a fixed-rate contract (the Commission 
had assumed this to be such a contract) could be changed 
only upon a finding by the Commission, pursuant to § 206(a) 
* @ #9) 
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The only reasoning given by the Commission as to why 
it believed the Supreme Court had “disposed” of this ques- 
tion can be summarized as follows: The Supreme Court 
decided the case as though the parties had agreed to a fixed 
rate; therefore, it must necessarily have decided that such 
was actually the fact (Supp. App. R. 3078). 

This reasoning by the Commission, however, is plainly 
in error and shows a very serious misunderstanding by the 
Commission of the appellate processes to which it is subject. 


{¢) The Supreme Court handled the case on the assumption that 
it involved a fixed rate contract because this was the assump- 
tion on which the Commission decided the case. 

It is a fundamental precept that appellate courts review- 
ing the action of administrative agencies must “judge the 
propriety of such action solely by the grounds invoked by 
the agency” (S.E.C. v. Chenery Corp., 332 U.S. 194, 196 
(1947)). 

See also: 

Democrat Printing Co. v. F.C.C.,91 App. D.C. 72, 78; 

202 F.2d 298, 303 (D.C. Cir. 1952). (“Our review is 

limited to the reasons which the Commission relied 
upon for its action.”) ; 


Mississipi River Fuel Corp. v. F.P.C., 82 App. D.C. 
208, 224; 163 F.2d 433, 449 (D.C. Cir. 1947). 
_(“[W]here the decision of a Commission is explic- 
itly based upon the applicability of certain prin- 
ciples, its validity must likewise be judged on that 

basis.”’). 

N.L.R.B. v. Capital Transit Co., 95 App. D.C. 310, 

313; 221 F.2d 864, 867 (D.C. Cir. 1955). (“‘The 
grounds upon which an administrative order must 
_be judged are those upon which the record discloses 
that its action was based.’ ”) 
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And see to the same effect: 
In Re Engineers Public Service Co., 168 F.2d 722, 
737 (3rd Cir. 1948) ; 


Irvin v. Hobby, 131 F. Supp. 851, 862-863 (N.D. Iowa 
E.D. 1955) ; 

Amarillo-Borger Express v. U.S., 138 F. Supp. 411, 
417 (N.D. Tex. 1956) ; 


Cantlay é& Tanzola v. U.S., 115 F. Supp. 72, 81 (S8.D. 
Calif. C.D. 1953) ; 


In re Eastern Minnesota Power Corp., 74 F. Supp. 
528, 531 (D. Minn. 1947). 


It is quite clear, therefore, why the Supreme Court and 
this Court decided the case as though Sierra had a fixed- 
rate contract. As we have seen, the Commission, instead of 
resolving the dispute over whether Sierra had a fixed-rate 
contract, ruled as a matter of law that even a fixed-rate 
contract such as Sierra claimed to have could be changed 
under § 205. The reviewing courts simply decided the case 
on the same basis. Since the Commission had assumed for 
purposes of its decision that Sierra had a fixed-rate con- 
tract, the courts assumed the same thing. No significance 
whatever, therefore, can be attached to the fact that the 
Supreme Court and this Court wrote their opinions on the 
assumption that Sierra did in fact have a fixed-rate con- 
tract. In doing so, they were merely reviewing the Com- 
mission’s decision on the Commission’s own grounds. The 
Commission’s reasoning that by doing so the courts were 
deciding whether the parties in fact had a fixed-rate con- 
tract is patently erroneous. 





30 
(d) There is no “law of the case" as to whether the parties in 
fact agreed to a fixed rate for the contract. 

Sierra in its briefs to the Commission following the re- 
mand argued that it is now the “law of the case” that the 
parties had agreed to a fixed-rate contract and that the 
Commission, therefore, can no longer look into this dis- 
puted question. 

It is axiomatic, however, that only those questions actu- 
ally decided by an appellate court form the “law of the 
case.” 

See cases collected at: 

3 Am. Jur. 549. 
(“It will not be presumed that the court adjudi- 
cated a question not before it * * * [T]he * * * 
law of the case * * * applies to questions of law 
actually presented and determined * * *”) ; 


5B C.J.S. 557. 
(“Matters which were not decided by the appel- 
late court * * * are not within the * * * law of 
the case * * *”’). 


As we have seen, the Supreme Court and this Court did 
not purport to decide whether the parties did in fact agree 
to a fixed rate for their contract. There is, therefore, no 
“Yaw of the case” expressly covering this issue. 

Nor can it be said that the Supreme Court or this Court 
decided the question by implication as part of its statement 
of the facts before it reached the express “question” an- 
nounced for decision. The statement of the facts in an 
appellate opinion forms no part of the law of the ease. It 
- merely provides the “setting” to show what the question 
of law brought up for decision is. 
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See, ¢.g.: 

Gandia v. Porto Rico Fertilizer Co., 2 F.2d 641 
(1st Cir. 1924). (“The opinion referred to facts 
* * * as distinguished from the question of law * * *, 
only as a setting to show what the question of law 
really was.”) ; 

Sneed v. Osborn, 25 Cal. 619, 629 (1864). 
(“Facts are stated, in the opinion of the Court, 
solely that the course of reasoning adopted by the 
Court, and the principles enunciated, may be the 
better understood. The Court does not assume to 
find the facts in a case * * *.”). 


See also eases collected at: 
5B C.J.S. 568. 
(“[T]he decision of an appellate court is the law 
of the ease * * * only as to questions of law and 
not as to questions of fact.”). 


Thus, on a remand of a case to a lower court for further 
proceedings, the lower court is free to find that different 
facts or further facts exist which change entirely the factual 
circumstances described by the appellate court. Such find- 
ings may lead the lower court to reach the same result as it 
reached before, but on an entirely different basis. The “law 
of the case” does not bar the lower court from doing this. 

See, ¢.g.: 

Thane Lumber Co. v. J. L. Metz Furniture Co., 12 
F.2d 701, 702-704 (Sth Cir. 1926) ; 

Moore v. Trott, 162 Cal. 269, 270-273, 122 Pac. 462, 
463-464 (1912) ; 

Union Trust Co. v. Woodrow Mfg. Co., 63 F.2d 602, 
605 (Sth Cir. 1933) ; 

Washington & Berkeley B. Co. v. Pennsylvania S. 
Co., 252 Fed. 487, 489 (4th Cir. 1918). 





32 
See also cases collected at: 
5B C.J.S. 568, 570. 
(“[T]he decision of an appellate court is the law 
of the case on a subsequent trial only as to ques- 
tions of law and not as to questions of fact * * * To 
render the doctrine of the law of the case appli- 
cable on a retrial, .. . the facts on the second trial 
must be such as to make applicable the points of 
law decided on appeal.”’) 


These same principles apply essentially to administrative 
proceedings also.** Thus, after a reversal and remand for 
further proceedings, an administrative agency, like a lower 
court, is free to make additional findings on the evidence 
already submitted and may take further evidence on issues 
which become material in view of the correct law as an- 
nounced by the reviewing courts. The Supreme Court has 
made these points quite clear: 

“The purpose of the judicial review is * * * to secure 
a\just result with a minimum of technical requirements 
* * * [On remand] the case is returned to the adminis- 
trative body in order that it may take further action 
in accordance with the applicable law * * * If findings 
are lacking which may properly be made upon the evi- 
dence already received, the * * * evidence [need not] 
be reheard * * * If further evidence is necessary and 


17. If anything, administrative agencies are less restricted by 
technical rules of procedure than are lower courts, which deal only 
with “‘adversary’’ proceedings. Because administrative proceedings 
are essentially non-adversary and are concerned with protecting 
“‘the public interest in * * * essential public services,’’ the Supreme 
Court has said that there should not be a ‘‘wholesale transplanta- 
tion of [court] rules of procedure, trial, and review’’ and that 
these agencies ‘‘ ‘should GS n0P%00 narrowly constrained by techni- 
cal rules’ ’’, provided they follow ‘‘fundamentals of fair play.’’ 
(F.C.C, v. Pottsville Broadcasting Co., 309 U.S. 134, 143.) 
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available to supply the basis for findings on material 
points, that evidence may be taken.” 
Ford Motor Co. v. N.L.R.B., 305 U.S. 364, 373-374 


(1939). 


See also cases collected at: 
73 C.J.S. 610. 

(“Where an administrative decision or order is 
reversed or vacated and remanded, the case stands 
as if no decision or order had ever been made, and 
the administrative body has the right to proceed 
in a manner not inconsistent with * * * the revers- 
ing or vacating decision, and [is] authorized to try 
the case anew, * * * conduct only a reconsideration 
or [conduct] a full hearing.”) 


Accordingly an administrative agency, like a lower judi- 
cial tribunal, may on remand make additional findings which 
lead it to the same decision it reached before, but on a 
new and correct basis. This is especially true where the 
new basis for the decision was not previously considered 
by the agency because of its erroneous view of the law. 

See e.g.: 

S.E.C. v. Chenery Corp., supra, 332 U.S. 194 (1947). 
(Reversal of Commission for legal error in with- 
holding approval of a plan of reorganization on 
the ground chosen by the Commission held not to 
bar Commission from considering case on a differ- 
ent basis on the remand and withholding approval 
on another ground.) 

F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 134 
(1940). (Reversal of Commission for legal error 
in denying application for radio license on the 
ground chosen by the Commission for its decision 
held not to bar Commission from denying applica- 
tion on another ground when case was remanded.) 
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See also discussion in: 
Davis, Administrative Law, p. 611. 
(“[W]hen an agency considers a record involving 
many issues, decides the case on one ground, and 
then is met with judicial rebuff on that ground— 
is the agency then barred from reconsidering the 
whole case on a new record and deciding on other 
grounds ?’’) 


It is thus quite clear that there is no “law of the case” 
which prevents the Commission from now deciding whether 
the parties did in fact agree to a “changeable” rate for their 
long-term contract. 


{e} No principle of "res judicata" bars the issue. 


Sierra has also argued that the doctrine of “res judicata” 
bars any inquiry by the Commission into whether the par- 


ties in fact agreed to a fixed rate for their contract. In other 
words, Sierra argues that the issue is precluded now even 
if the courts did not decide it! 

The doctrine of res judicata, however, is inapplicable 
upon a reversal and remand of a case for further pro- 
ceedings. In such a situation, the only applicable doctrine 
governing issues precluded is the “law of the case.” This 
doctrine, as we have noted, bars only those issues actually 
considered and decided by the appellate court. The prin- 
ciple of res judicata which bars issues not actually con- 
sidered and decided by the appellate court has no applica- 
tion in such a situation. As is succinctly stated in the Su- 
preme Court’s headnote to its decision in Hartford Life 
Ins. Co. v. Blincoe, 255 U.S. 129 (1921): 

“In determining how far a decision of this court 
reversing a judgment of a [lower] court binds that 
court on a second trial, the principle of res judicata, 
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that all that might have been decided is presumed to 
have been decided, is inapplicable; and only those 
matters which were, not merely presented and argued 
here, but actually considered and decided by this court, 
are foreclosed.” (First italics by the court.) 


See also Mutual Life Ins. Co. v. Hill, 193 U.S. 551, 553- 
554 (1904), where the Court spoke as follows: 

“While undoubtedly an affirmance of a judgment is 
to be considered an adjudication by the appellate 
court that none of the claims of error are well founded 
—even though all are not specifically referred to in 
the opinion—vet no such conclusion follows in case of 
a reversal. It is impossible to foretell what shape the 
second trial may take or what questions may then be 
presented. Hence the rule is that a judgment of re- 
versal is not necessarily an adjudication by the appel- 
late court of any other than the questions in terms dis- 
cussed and decided.” (Emphasis added. ) 


As ean be seen, therefore, the doctrine of res judicata 
relied upon by Sierra can have no application to the present 


case. 

Sierra’s argument, however, does not seem limited to 
the technical doctrine of res judicata. In essence, Sierra 
seems to think that Pacific should have persuaded the 
Supreme Court and this Court to decide the issue, left 
undecided by the Commission, as to whether the parties in 
fact agreed to a fixed rate and that Pacific should be penal- 
ized for failing to do this. In short, Sierra seems to argue 
that if the Commission erred in not determining whether 
the parties had a fixed-rate contract, Pacific should have 
asked this Court or the Supreme Court to correct the error. 

This attitude of Sierra’s displays a fundamental mis- 
understanding of the appellate process. There are at least 
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four separate reasons why Pacific could not do what Sierra 
suggests it should have done. 

In the first place, Sierra, not Pacific, was the party 
appealing from the original proceeding. Pacific had been 
granted the rate increase it sought, was not a “party 
aggrieved,” and thus had no standing to appeal (Federal 
Power Act $313, 49 Stat. 851, 16 U.S.C. $8257). At the 
outset; therefore, it is to be noted that Pacific cannot be 
penalized for failing to take an appeal it could not take to 
correct errors committed by the Commission. 

In the second place, Pacific, on Sierra’s appeal, could not 
raise its own specification of error. As the non-appealing 
party, it could only meet the errors complained of by Sierra 
(Landram v. Jordan, 203 U.S. 56, 62 (1906); F.T7.C. v. 
Pacific Paper Ass’n, 273 U.S. 52, 66 (1927)) and seek to 
support the Commission’s action “on the grounds invoked 
by the agenev” (S.E.C. v. Chenery Corp., supra, 332 US. 
194, 196 (1947) ).2* Again, therefore, Pacific cannot be penal- 
ized because it was obliged to support the Commission’s 
ground of decision rather than argue that the Commission 
should have decided the case on another ground. 

In the third place, neither this Court nor the Supreme 
Court could properly be asked by Pacific to decide whether 
the parties had in fact agreed to a fixed-rate contract. The 
evidence on this point was conflicting, and the Commission 
had made no findings on it. As we have noted, reviewing 
courts do not make findings for administrative agencies but 
only review findings made by them. (Connecticut Light & 
Power Co. v. F.P.C., 324 U.S. 515, 534 (1945) ; City of Lan- 
caster, Ohio v. F.P.C., supra, 102 App. D.C 250,252; 252 
F.2d 631, 633 (D.C. Cir. 1957); Portsmouth Gas Co. v. 
F.P.C., supra, 101 App. D.C. 99, 103; 247 F.2d 90, 94 (D.C. 


18. See also authorities cited at pp. 28-29 above. 
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Cir. 1957).) Here too, Pacific cannot be penalized for not 
asking this Court and the Supreme Court to make findings 
which they could not properly make on the conflicting evi- 
dence. 

In the fourth place, even if Pacific had urged this Court 
and the Supreme Court to affirm the Commission’s action 
on the ground that the parties had not in fact agreed to a 
fixed rate, the courts could not have done so. As we have 
seen (pp. 28-29 above), a reviewing court can review only 
“the grounds invoked by an agency” in support of its action 
(S.E.C. v. Chenery Corp., supra, 332 U.S. 194, 196 (1947) ). 

See also: 

Boudin v. Dulles, 98 App. D.C. 305, 308; 235 F.2d 
532, 535 (D.C. Cir. 1956). (“An administrative 
order ‘cannot be upheld unless the grounds upon 
which the agency acted in exercising its powers 
were those upon which its action can be sus- 
tained.’ ”’) 

Optical Workers’ Union v. NURB, 227 F.2d 687, 690 
(5th Cir. 1955). (“[W]here an administrative 
agency sets forth improper grounds for its de- 
cision, ‘the court is powerless to affirm * * * by sub- 
stituting what it considers to be a more adequate 
or proper basis.’ ”) 


Here also, Pacific cannot be penalized because this Court 
and the Supreme Court reviewed only the grounds upon 
which the Commission rested its action. 

It is abundantly clear, therefore, that the doctrine of “res 
judicata” does not bar any issues not actually decided by 
this Court and the Supreme Court in their earlier review. 
It is also clear that Pacific is in no sense to be penalized or 
condemned because a particular issue, left undecided by the 
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Commission, was also left undecided by both this Court and 
the Supreme Court. Pacific has since the very inception of 
the initial proceeding before the F.P.C. done all it properly 
could do to have the tendered issue heard and decided, and 
is still doing all it can toward that end. 


(f) The Commission must now decide the issues which it has so 
far left undecided. 

As we have seen, the reviewing courts left undecided all 
issues which the Commission did not rule upon originally. 
Error having been found in the one ground chosen by the 
Commission for its decision, the case was remanded to 
the Commission for further consideration. This was in ac- 


cordance with fundamental procedure in reviewing admin- 
istrative action. As the Supreme Court has so clearly said: 
“(T]he guiding principle * * * is that the function 

of the reviewing court ends when an error of law is laid 
bare. At that point the matter once more goes to the 


Commission for reconsideration.” 
F.P.C. v. Idaho Power Co., 344 U.S. 17, 20 (1952). 


See also: 
F.C.C. v. Pottsville Broadcasting Co., supra, 309 U.S. 
134, 145 (1940). (“The Court of Appeals laid bare 
| that error, and * * * exhausted the only power 
which Congress gave it. At this point the Commis- 
sion was again charged with the duty of judging 
the application * * *”) 


I.C.C. v. Clyde Steamship Co., 181 U.S. 29, 32 (1901). 
(“[W]here the commission by reason of its erro- 
neous construction of the statute * * * declined to 
adequately find the facts, it was the duty of the 
court * * * to correct the error of law committed 
by that body, and after doing so to remand the 
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case to the commission so as to afford it the oppor- 


tunity of examining the evidence and finding the 
facts * * =?) 


After the remand, the Commission was bound to deal with 
the case anew, performing its statutory duty of enforcing, 
for the public good, the regulatory statute committed to its 
care. It was obliged to decide the case on a proper basis 
“not inconsistent” with the law announced by the Supreme 
Court. In other words, the error of law made earlier was 
not to be repeated. But except for this limitation the Com- 
mission, in protecting the public interest, was bound to deal 
with the problem afresh, weighing again all pertinent points 
involved in the case—especially those not considered before 
“by reason of its erroneous construction of the statute” 
(1.C.C. v. Clyde Steamship Co., supra, 181 U.S. 29, 32 
(1901))..Only in this way could the Commission properly 
perform its paramount function of safeguarding the public 
interest in “essential public services” (F.C.C. v. Pottsville 
Broadcasting Co., supra, 309 U.S. 134, 143 (1940)). As the 
Supreme Court has said: 

“After the remand was made * * * the Commission 
was bound to deal with the problem afresh, performing 
the function delegated to it by Congress * * * Only in 
that way could the legislative policies embodied in the 
act be effectuated.” 

S.E.C. v. Chenery Corp., supra, 332 U.S. 194, 201 

(1947). 


See also: 

F.C.C. v. Pottsville Broadcasting Co., supra, 309 U.S. 
134, 145 (1940). (“[JJudicial review does not im- 
pliedly foreclose the administrative agency, after 
its error has been corrected, from enforcing the 
legislative policy committed to its eharge.”’) 
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Ford Motor Co. v. NLRB, 305 U.S. 364, 374 (1939). 
(“The ‘remand’ does not encroach upon adminis- 
trative functions.”) 


Thus, it was plainly the duty of the Commission to decide 
the pertinent question, left undecided by it before, as to 
whether the parties agreed to a “fixed” or a “changeable” 
rate for their long-term contract. Not only was the Commis- 
sion free to consider this issue on the remand, but its statu- 
tory duty under the Federal Power Act required it to do so. 

We submit, therefore, that the Commission’s ruling that 
it could not consider this question because the Supreme 
Court “disposed of” the question was clearest error. 
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II. 


THE COMMISSION SHOULD NOW DECIDE WHETHER THE 
EXISTING RATE IS "SO LOW AS TO ADVERSELY AFFECT 
THE PUBLIC INTEREST." 


‘“‘The provision for a hearing implies both the privi- 
lege of introducing evidence and the duty of deciding in 
accordance with it. To refuse to consider evidence intro- 
duced or to make an essential finding without support- 
ing evidence is arbitrary action.’”’ 


—Mr. Justice Brandeis, Chicago Junction Case, 
264 U.S. 258, 265 (1923). 


The original rate proceeding in this case was one initiated 
on the Commission’s own motion. It was, by any standard, 
a “full blown” rate hearing. It lasted 14 days, covered 
nearly 1500 pages of transcript, and required over 600 
pages of exhibits. After all the evidence was in, the Commis- 
sion issued an order allowing Pacific a rate increase. Later 
this order was declared invalid by the Supreme Court, 


because based on an erroneous view of the law and because 
no finding had been made whether the rate was “so low as 
to adversely affect the public interest” (350 U.S. at 355). 
After the remand, Pacific asked the Commission to find 
whether the existing rate was “so low as to adversely affect 
the public interest” (Supp. App. R. 2649-2654). In support 
of this request, Pacific filed with the Commission certain 
“submissions” intended to show the nature of further evi- 
dence which Pacific thought would be pertinent to the Com- 
mission’s inquiry on this issue. In response, the Commission, 
in a rather abrupt and astounding fashion, has refused to 
hear any evidence on this new issue or make any findings 
on it. Despite the full record which the Commission had 
earlier felt gave an adequate basis for findings, the Com- 
mission now finds that this very same record—even if aug- 
mented by further hearings—is insufficient to determine 
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whether the rate in question does or does not adversely 
affect the public interest under the standard laid down by 
the Supreme Court. 

It is this callous refusal to determine the facts of this 
ease that petitioner asks this Court to correct. 

Our indictment of the Commission is a severe one. It is 
fully warranted, however, by the plain facts of the record. 
Let us examine that record more closely. Just what did the 
Commission do—or, rather, fail to do? Instead of find- 
ing the facts either one way or another, the Commission 
merely’ fence-straddled. It finds that the cost of rendering 
service to Sierra at the existing rate “may or may not * * * 
cast an excessive burden upon other of PG&E’s electric 
utility customers, be unduly discriminatory, or otherwise 
adversely affect interests of public concern; the wtimate 
fact to be ascertained.” (First emphasis added. Supp. App. 
R. 3079.) This, indeed, is a puzzling statement for the Com- 
mission to make. Obviously the wltimate fact, as to whether 
a rate is or is not against the public interest, is for the Com- 
mission to find! 

Andi what explanation does the Commission give for its 
enigmatic statement? The Commission attempts to explain 
it by a further puzzling and meaningless statement. It says 
that, on their face, all that Pacifie’s proffered facts show 
is that the Sierra service is “somewhat less profitable to 
PG&E now than when the rate was negotiated” (Supp. 
App. R. 3079). What an astonishing statement! Even a 
heavy loss is “less profitable” than before. The phrase “less 
profitable” tells nothing. The question is how much less 
profitable the rate is now than in 1948. 

Pacific had offered to prove to the Commission that the 
service was so much “less profitable” that it was actually 
ineurring an out-of-pocket loss which would amount to 
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$11,000,000 for) the period from 1952 through 1971 (Supp. 
App. R. 2899¢@g@lit 2865-2873).° In other words, the service 
was not only “less profitable” but was worse than profitless, 
requiring a subsidy from other revenues in order to con- 
tinue. The Commission, noting Pacifie’s point, concedes that 
the “cost of rendering the Sierra service exceeds revenues 
therefrom” (Supp. App. R. 3079). Yet the Commission 
refuses to determine the degree of the discrepancy between 
costs and revenues. If the service is “less profitable” than 
before, says the Commission, the rate “may or may not” be 
against the public interest, but the Commission refuses to 
find which it is. 

As will be seen from reading the Commission’s order of 
July 10, 1957, all the Commission really did was criticize 
Pacifie’s pleadings.*® With respect to the revenue deficiency 
studies which Pacific proposed to make for the Commission’s 
evaluation and expert appraisal as to the degree of loss 
occurring, the Commission criticized these as being merely 
evidentiary pleading, and not pleading of “ultimate” facts 
(Supp. App. R. 3079). With respect to Pacifie’s offer to 
demonstrate that the low revenue produced from the rate 
causes an increase in Pacifie’s cost of money, a cost that 
must obviously be borne ultimately by all Pacific’s custo- 
mers, Pacifie was criticized because it did not offer partic- 


19. Even Sierra has acknowledged that an out-of-pocket loss 
suffered by Pacific (7.e., where it would save money by abandoning 
the Sierra service) would be against the public interest. (Supp. 
App. R. 2351-23522. 2333; 7.957 972 -773,23), 

90. Pacific had offered to establish that the existing rate was 
against the public interest under two of the tests laid down by the 
Supreme Court, viz., (1) that the existing rate was so low that it 
‘‘east upon others an excessive burden.’’ and (2) that it was so low 
as to be ‘‘unduly diseriminatory.’’ (See 350 U.S. at 355.) The offer 
to prove these ultimate facts was contained in written ‘‘submis- 
sions’’—in other words, pleadings—which were presented to the 
Commission under its Rules of Practice (18 C.F.R. §§ 1.15-1.17; 
Supp. App. R. 2810-2812). 
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ular “testimony” in support of “this allegation” (Supp. 
App. R. 3079). As to the obvious locality discrimination™ 
existing between the rate to Sierra and the 22% higher rate 
being charged Pacifie’s only other interstate customer, Cali- 
fornia-Oregon Power Company, a service costing Pacific 
one-seventh less to provide (R. 2596-2597), the Commission 
again makes the same kind of criticism of the particular 
type of evidence offered, instead of giving Pacific the oppor- 
tunity to provide evidence the Commission deems proper.” 

It will be noted that nowhere does the Commission find 
that Pacifie’s factual contentions are not true. Indeed, as we 
have said, the Commission makes no findings at all.** It 
criticizes pleadings, but nowhere exercises its expert judg- 
ment. And, of course, it exercises no expert Judgment be- 
cause it gave itself no opportunity to do so: It never per- 
mitted the presentation of pertinent evidence and testimony 
upon which it could bring its expert Judgment to bear. All it 
did was reject pleaded facts as inexpertly pleaded. And it 
even rejected them on inconsistent theories: One allegation 
is criticized as being a subsidiary, not an ultimate fact. Yet 
when ultimate facts are pleaded, these are criticized because 
not enough subsidiary facts are shown. The unavoidable 


21. §205 of the Federal Power Act provides that ‘‘No public 
utility shall * * * maintain any unreasonable difference in rates * * * 
either as between localities or classes of service.’’ For authority that 
Pacifie’s allegations showed such a prohibited locality discrimina- 
tion, see California Portland Cement Co. v. Public Utilities Com’n, 
49 Cal. 2d 171, 315 Pac. 2d 709 (1957), a ease construing an almost 
identical provision of the California Public Utilities Code. 


22. It should be noted that Sierra now enjoys by far the lowest 
resale rate on Pacifie’s entire system. All the other resale customers 
that were formerly served under the P-31 rate are now being served 
under Schedule R or its equivalent. (S. pp bp, B.2882-2F $3 ;—— 

23. That the Commission’s order must be supported by findings| 
of fact is, of course, clear. (Mississippi River Fuel Corp. v. F.P.C,/ 
supra, 82 App. D.C. 208, 163 F.2d 433, 439 (1947) .) 


LY 
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impression gained is that the Commission simply did not 
wish to hear the case and arbitrarily refused to do so. 

Without burdening this Court with details, suffice it to 
say that a reading of Pacific’s submissions on its pleaded 
points, and a glance at the Commission’s strange discussion 
of these points in its order of July 10, 1957, will show that 
the Commission did not even attempt to come to grips with 
them. (See Pacifie’s Petition for Rehearing before the Com- 
mission, Point II, discussing the Commission’s order in 
some detail and pointing out its complete lack of respon- 
siveness to the points pleaded by Pacific (Supp. App. R. 
3127-3133).) 

The end result is that the Commission’s only finding, if 
it ean be called that, is that the 1948 rate may or may not 
adversely affect the public interest. Certainly the termina- 
tion without further action of a full rate case with a finding 
that the rate under examination may in fact adversely affect 
the public interest within the very standards just laid down 
by the Supreme Court is an inexcusable failure of action on 
the part of an administrative body. It is abritrary and 
capricious in the extreme, a clear abuse of discretion, and 
a gross violation of fundamental principles of due process. 

As Mr. Justice Cardozo said in Ohio Bell Tel. Co. v. Pub- 
lic Utilities Comm’n, 301 U.S. 292, 304-305 (1937) : 

“The right to such a hearing is one of ‘the rudiments 
of fair play’ * * * assured to every litigant by the 
Fourteenth Amendment as a minimal requirement * * * 
There can be no compromise on the footing of con- 
venience or expediency, or because of a natural desire 
to be rid of harassing delay, when that minimal re- 
quirement has been neglected or ignored.” 


Here the Commission has refused even to hear pertinent 
evidence so it can make up its mind whether the rate in ques- 
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tion is so low that it does adversely affect the public inter- 
est within the Supreme Court’s standard. There can be no 
doubt that such a refusal to hear evidence violates the 
fundamental elements of fair play and due process. As 
Judge Frank has stated: 

—“*The agency must always act upon the record made, 
and if that is not sufficient, it should see the record is 
supplemented before it acts. It must always preserve 
the elements of fair play, but it is not fair play for it 
to create an injustice, instead of remedying one, while 
omitting to inform itself and by acting ignorantly 
when intelligent action is possible * * *”.” 

\Isbrandtsen Co. v. U.S., 96 Fed. Supp. 883, 892 (S.D. 

N.Y. 1951). 


Insofar as the Commission has also refused to hear new 
evidence, our case finds a parallel in Jacobsen v. N.L.R.B., 
120 F.2d 96 (3d Cir. 1941). There the Board originally as- 


sumed it had jurisdiction because interstate commerce was 
affected. (Just as in our case the F.P.C. assumed that the 
issue in the case was whether the proposed higher rate was 
“reasonable” under the standards of § 205.) Later, however, 
the agency reversed itself and ruled that, “[T]he facts * * * 
are not sufficiently developed to afford a basis for deter- 
mining whether * * * the operations of the respondent affect 
[interstate] commerce * * *,” (120 Fed. 2d at 100) and dis- 
missed the case. 

In view of the reversal by the agency causing a new issue 
on jurisdiction to become determinative (similar to the re- 
versal by the Supreme Court in our case causing 2 new issue 
under § 206 to become determinative), the petitioner filed a 
petition with the agency (as we did) to reopen the case and 
to take further testimony on the new issue. When this was 
denied (as also happened in our case), the petitioner filed a 
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petition with the Court of Appeals (as we have also done) to 
set aside the Board’s order and to direct the Board to take 
further testimony on the new issue. The Court said: 

“The petitions by which leave was sought to take 
additional evidence upon this issue are inartistically 
drawn and, as we have stated, do not set forth the 
specific testimony relied on. These petitions were pre- 
sented to the Board only after that tribunal had re- 
versed the position taken by it in its original decision 
and order (which in effect held that the operations did 
affect [interstate] commerce). We conclude that there 
was no sufficient reason for the Board to refuse to re- 
ceive additional testimony upon the issue of interstate 
commerce and that its refusal to do so was an abuse of 
discretion.” (120 Fed. 2d at 101) 


To the same effect are the cases of N.L.R.B. v. Burns, 
907 F.2d 434, 436 (Sth Cir. 1953); N.L.R.B. v. Tennessee- 
Carolina Transportation Co., 226 F.2d 743 (6th Cir. 1955) ; 


and Forrester Box Co. v. Commissioner of Internal Reve- 
nue, 123 F.2d 225 (Sth Cir. 1941). 

We respectfully submit that the law, the facts, and funda- 
mental concepts of fair play and due process dictate that 
this Court set aside the Commission’s order of July 10, 
1957, and direct the Commission to reopen the proceedings, 
hold a hearing and make findings whether the existing rate 
for the Sierra service is in fact “so low as to adversely 
affect the public interest,” as the Commission recognizes it 
may be. 
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CONCLUSION 


Thé Commission was in error in ruling that the Supreme 
Court’s opinion has precluded it from now deciding whether 
the parties agreed to a “fixed” or “changeable” rate for 
their long-term contract. 

The Commission’s refusal to find whether the existing 
rate is “so low as to adversely affect the public interest” 
was arbitrary and capricious, an abuse of discretion, and 
a denial of due process of law. 

It is submitted, therefore, that the Commission’s order 
of July 10, 1957, should be set aside and the relief prayed 
for in the Petition to Review should be granted. 


Respectfully submitted, 


F. T. Searzts 
Rosert E. May 


Attorneys for Petitioner 


Of Counsel: 


Freperick W. MIrE.kE, JR. 
Maxcotm A. MacKixop 
Rocer J. NicHoLs 


May, SHannon anp Morey 


Dated: December 17, 1958 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing 
Petitioner’s Brief upon all parties of record in this proceed- 
ing by mailing a copy thereof, properly addressed and post- 
age prepaid, to each of such parties or its recorded counsel 


as follows: 
Howard E. Wahrenbrock, Solicitor 
Federal Power Commission 
441 G Street, N. W. 
Washington 25, D. C. 
Lawrence A. Baker, Esquire 
William C. Chanler, Esquire 
Winthrop, Stimson, Putnam & Roberts 
40 Wall Street 
New York 5, New York 


Attorney for Petitioner 
Pacific Gas and Electric Company 


December 


(Appendix follows) 














Appendix* 


In the United States Court of Appeals 
For the Ninth Circuit 


INOS ee ee 


Pacific Gas and Electric Company, 
Petitioner, 
vs. 


Federal Power Commission, 
Respondent. 


Petition to Review and Set Aside Order of the Federal 
Power Commission and to Take Further Evidence 


To the United States Court of Appeals for the Ninth Dis- 
trict and the Honorable Justices thereof: 


Paciric Gas anp Execrric Company (hereinafter called 
“Pacific”), being aggrieved by the order issued by the 
Federal Power Commission on July 10, 1957, in the con- 
solidated proceedings bearing said Commission’s Docket 
Nos. E-6482 and E-6697, does hereby respectfully petition 
this Court, pursuant to Section 313(b) of the Federal Power 
Act (49 Stat. 860, 16 U.S.C. 825 1) for a review of said order 
of said Commission and for leave to adduce additional evi- 
dence and respectfully shows as follows: 


*Does not include matter printed in Joint Appendix in case 
No. 12,480 or matter which will be printed in the Supplemental 
Joint Appendix in the present case, No. 14,422. (See this Court’s 
order of October 24, 1958.) 
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History and Nature of Administrative Proceedings 
Sought to Be Reviewed 


1. Pacific is now and at all times herein mentioned has 
been a corporation duly organized and existing under and 
by virtue of the laws of the State of California authorized 
to conduct and conducting business in that State and is a 
“person” and “public utility” within the meaning of and 
as defined in the Federal Power Act. 

2. The Federal Power Commission (hereinafter called 
“F.P.C.”) is the administrative body entrusted with the 
administration of the Federal Power Act. 

3. Sierra Pacific Power Company (hereinafter called 
“Sierra”) is and was at all times herein mentioned a corpo- 
ration organized and existing under and by virtue of the 
laws of the State of Maine, duly authorized to conduct and 
conducting a public utility business in the State of Nevada 
and portions of the State of California. 

4. On the 27th day of April, 1948, the Public Utilities 
Commission of the State of California authorized Pacific 
and Sierra to carry out the terms and conditions of a con- 
tract, dated March 4, 1948, covering the sale by Pacific to 
Sierra of all of the electric energy which Sierra requires 
for resale to its customers and for use in the conduct of its 
electric business, except such energy as Sierra might gen- 
erate from its then existing generating plants and purchase 
from others under minor standby and exchange agreements. 
The term of said contract was to and including December 
31, 1964, or fifteen (15) years after the operative date of a 
110 volt transmission line to be constructed by Pacific to 
serve Sierra’s growing load. Said contract, by its terms, 
was expressly made subject to change or modification by 
the California Commission. The basic rate specified in said 
contract was Pacific’s standard resale rate, Schedule P-31, 
then on file with the California Commission. 
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5. Following the authorization of said contract by the 
California Commission, it was filed with the F.P.C. as 
Pacifie’s Rate Schedule F.P.C. No. 3. 

6. On or about February 2, 1953, Pacific filed with the 
F.P.C., in accordance with the provisions of Section 205(d) 
of the Federal Power Act, an increase in rates for service to 
Sierra. These increased rates were known and designated as 
Pacifie’s Rate Schedule F.P.C. No. 3, Supplement No. 1. 
Said filing was for the purpose of applying to the Sierra 
service the increased rates which had just been authorized 
by the California Commission as Pacific’s Schedule R ap- 
plicable to intrastate resale service to replace the rates 
specified in said Schedule P-31 upon which the 1948 contract 
was based. 

7. Sierra requested that Pacific’s filing for an increase 
in rates be rejected. It contended that the rate specified in 
the 1948 contract was fixed for the term of the contract, and 
eould not be changed under the provisions of Section 205 
of the Federal Power Act except upon mutual agreement of 
the parties. Sierra further contended that any other change 
in the rates would have to be initiated under Section 206 
of the Federal Power Act and that the F.P.C. would have 
to find that the rate specified in the contract was adverse to 
the public interest before it could grant an increase. These 
contentions were denied by Pacific. The F.P.C. denied 
Sierra’s request. 

8 Pursuant to Section 205(d) of the Federal Power Act 
the F.P.C. then suspended Pacific’s proposed increase until 
September 6, 1953, and ordered a hearing thereon, reserv- 
ing to Sierra the right to contest the validity of the filing. 

9. Extensive hearings were held by the F.P.C. on Pa- 
cifie’s proposed rate increase. Sierra did not contest the 
fact that the rate specified in the March, 1948, contract was 
unreasonably low or that the proposed new rate would not 
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produce in excess of a reasonable rate of return but con- 
tended that the rate specified in the contract was meant 
to be firm for the term of the contract and that, in the 
absence of mutual agreement, it could be changed only in a 
proceeding under Section 206 of the Federal Power Act 
upon a finding that it was against the public interest. 

10.. In answer to this argument, Pacific contended that 
the contract rate was not meant to be fixed for the term of 
the contract, but was intended and understood by the parties 
to be subject to change if Pacific’s costs of service 
changed, subject, of course to regulatory approval. 

11. The F.P.C. determined that it was unnecessary to 
decide whether the contract was for a fixed or changeable 
rate and made no finding on that issue. It ruled that any 
contract rate could be changed by the procedure set forth 
in said Section 205. The F.P.C. then proceeded to determine 
on the merits, in its Opinion No. 270 issued June 17, 1954, 
that Pacifie’s proposed new rate was not unjust, unreason- 
able, or unlawful, concluding that if a finding on the law- 
fulness of the rate specified in the 1948 contract were 
necessary (as Sierra had been contending) that finding 
would have to be that the 1948 rate was unreasonably low 
and therefore unreasonable and unlawful. It therefore ter- 
minated the proceedings, and Schedule F.P.C. No. 3, Sup- 
plement No. 1 became the authorized rate for the service 
covered by the 1948 contract. 

12. As a party “aggrieved” by the said order of the 
F.P.C., Sierra sought judicial review before the United 
States Court of Appeals for the District of Columbia Cir- 
euit. The Court of Appeals set aside the order of the F.P.C., 
but “without prejudice to the initiation of a new proceeding 
[by Pacific] under § 206(a).” The case was then taken over 
by the Supreme Court on certiorari. In the Supreme Court 
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the question was whether, as the F.P.C. had held, any and all 
contract specified rates could be changed under the proce- 
dure provided by Section 205. The Supreme Court held that 
all contract rates could not be so changed. It held that the 
F.P.C. did have power to change any contract rate upon 
finding that such rate was unlawful but that if the contract- 
ing utility had agreed to accept less than a fair return the 
sole concern of the F.P.C. would seem to be whether the rate 
is so low as to adversely affect the public interest “as where 
it might impair the financial ability of the public utility to 
continue its service, cast upon other consumers an excessive 
burden or be unduly discriminatory.” The Court stated that 
“Whether under the facts of this case the contract rate is 
so low as to have an adverse effect upon the public interest 
is of course a question to be determined in the first instance 
by the Commission.” It held that the inquiry should be made 
in a Section 206(a) proceeding, but stated that it would 
be immaterial here that the investigation was not begun 
under that section, if the findings were made by the F-.P.C. 
which satisfied the substantive requirements of that section. 
It held that the findings which had been made by the Com- 
mission did not satisfy such requirements. The order of the 
F.P.C. in Opinion No. 270 was therefore set aside and the 
ease was remanded to the F.P.C. “for such further proceed- 
ings, not inconsistent with this opinion, as the Commission 
may deem desirable.” 

13. Pursuant to the Supreme Court’s mandate, the 
United States Court of Appeals for the District of Colum- 
bia, by order, dated June 12, 1956, duly remanded the case 
to the F.P.C. 

14. In light of the new aspect put upon the proceeding 
by the Supreme Court opinion, Pacific, on the remand, 
moved the F.P.C. to reopen Docket No. E-6482 in order ( a) 
to make findings as to whether the rate specified in the 1948 
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contract was on and prior to June 17, 1954, and thereafter, 
“so low as to have an adverse effect upon the public interest” 
and whether the rate of Supplement No. 1 to Schedule 
F.P.C. No. 3 was not in excess of a just and reasonable rate 
for the service rendered on and after June 17, 1954; and 
(b) to allow Pacific to present further evidence on those 
points, in addition to that already in the record, to show that 
the rate of Schedule F.P.C. No. 3 was, prior to June 17, 
1954, and ever since has been (1) so low as to impair the 
financial ability of Pacific to continue its service to Sierra, 
(2) so low as to cast upon other consumers an excessive 
burden, and (3) so low as to be unduly discriminatory. 

15. By order issued September 7, 1956, the F.P.C. per- 
mitted Pacific to file, in accordance with Sections 1.15-1.17 
of F.P.C. Rules of Practice and Procedure, a showing of any 
facts and a statement in writing of any further argument it 
might wish to adduce in support of its motions in Docket No. 
K-6482 and its answer in Docket No. E-6697 in which Sierra 
had requested that Pacific be ordered to cease billing Sierra 
at the rates contained in Schedule F.P.C. No. 3, Supplement 
No. 1, 

16. By verified Supplemental Motion, dated October 10, 
1956, Pacific requested that the Commission also make find- 
ings on the issue left undecided by the F.P.C. in the original 
proceeding, namely, whether the 1948 contract was in fact 
one for a fixed rate as contended by Sierra or a changeable 
rate as contended by Pacific. Pacific also requested that the 
F.P.C. take further evidence on this issue, including the 
testimony of N. R. Sutherland, President of Pacific, who 
personally conducted the concluding negotiations for the 
1948 contract. Pacific stated that the additional evidence 
would show that as a consideration for the execution of the 
contract in the form in which it was executed Sierra ex- 
pressly represented that it fully understood that the rate 
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specified in the contract was subject to change upward or 
downward in accordance with changes in Pacific’s standard 
resale tariff (P-31), the tariff which was adopted as the con- 
tract rate. 

17. In accordance with the order of September 7, 1956, 
Pacific, on October 15, 1956, filed with the F.P.C. a verified 
submission to amplify and support its motions for reopen- 
ing and further hearing in Docket E-6482 and to support its 
answer in Docket No. E-6697. 

18. By its order issued July 10, 1957, a copy of which is 
attached hereto, marked Exhibit “A”, and by reference made 
a part hereof, the F.P.C. denied Pacific’s said motions in 
Docket No. E-6482 and granted Sierra’s motion in Docket 
No. E-6697. 

19. Within thirty davs after issuance of said order of the 
F.P.C., Pacific, pursuant to Section 313(a) of the Federal 
Power Act, filed with the F.P.C. an application for rehear- 
ing. A copy of said application is attached hereto, marked 
Exhibit “B”, and by reference made a part hereof. 

20. On September 5, 1957, the F.P.C. issued its order 
denving Pacifie’s application for rehearing. A copy of said 
order is attached hereto, marked Exhibit “C”, and by refer- 
ence made a part hereof. 


Grounds Upon Which Relief Is Sought 


Pacific seeks review of the F.P.C.’s said order, issued 
July 10, 1957, upon the following grounds: 

A. The F.P.C. erred in granting Sierra’s motion in 
Docket No. E-6697 and in not granting Pacifie’s motions to 
reopen Docket E-6482 for further hearing therein to deter- 
mine and make findings, and in failing to find, that the 1948 
contract rate was adverse to the public interest in that: 
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1. The Supreme Court held that the F.P.C. could have 
changed the rate specified in the 1948 contract in the original 
proceedings if the F.P.C. had found that that rate was 
against the public interest in accordance with the standards 
set down by the Court for a Section 206(a) proceeding. The 
Court held that the issue of the effect on the public inter- 
est “* * * is, of course, a question to be determined in the 
first instance by the Commission.” Now that the ruling of 
the Supreme Court has completely changed the background 
in which the original hearings were conducted, the F.P.C., 
which was in error as to the standards to be met before it 
could change a contract rate (assuming it were a fixed rate) 
in the original proceedings, refuses, in summary fashion, to 
give Pacific an opportunity in a reopened hearing to prove 
its contentions that the rate is against the public interest 
within the standards now established by the Supreme Court. 
Such action by the F.P.C. is arbitrary and capricious and 
an abuse of its administrative discretion. 

2. The remand did not terminate or dismiss the adminis- 
trative proceedings. The Supreme Court merely set aside 
the F.P.C.’s Opinion No. 270. There are now, therefore, no 
findings by the F.P.C. in these proceedings on any issue 
declared by the Supreme Court to be determinative in deal- 
ing with the Pacific-Sierra rates, assuming a fixed rate con- 
tract. 

The Supreme Court has stated that the prior proceedings 
as conducted would be sufficient to satisfy Section 206(a) if 
the findings required by that Section were made. Section 
206(2) provides that “Whenever the Commission, after a 
hearing had upon its own motion or upon complaint shall 
find that any rate * * *” (Emphasis added) is unjust, unrea- 
sonable, unduly discriminatory or preferential it shall deter- 
mine the rate to be thereafter observed. The F.P.C. has, 
however, refused to grant a hearing on the very issues which 
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have, since Opinion No. 270 was issued, become fundamental 
to the whole proceeding, and has failed to make any findings 
thereon whatsoever. The action of the F.P.C. is arbitrary 
and capricious and an abuse of administrative discretion. 

3. The F.P.C. in its order issued July 10, 1957, states as 
follows at page 5 thereof: 

“As we interpret that decision [of the Supreme 
Court], the relevance of revenue deficiency studies of 
the type proffered by PG&E in support of its current 
allegations would seem to be only with regard to estab- 
lishing the subsidiary fact that the cost of rendering the 
Sierra service exceeds revenues therefrom which may 
or may not impair PG&EH’s financial ability to continue 
service as a public utility, cast an excessive burden 
upon other of PG&E’s electric utility customers, be 
unduly discriminatory, or otherwise adversely affect in- 
terests of public concern; the ultimate fact to be ascer- 
tained.” (First emphasis added.) 


The F.P.C. has thus recognized that Pacifie has shown 
circumstances which may adversely affect the public inter- 
est within the standards set down by the Supreme Court yet 
it has denied Pacific the right to a hearing to establish its 
contentions as fact and has made no findings with respect 
thereto. 

The F.P.C. claims, in short, that it has discretion to refuse 
a hearing, even though the facts presented to it show that 
the public interest “may” be adversely affected. In refusing 
a hearing under such circumstances, the F.P.C.’s action is 
capricious and arbitrary and an abuse of administrative 
discretion. 

4. The record in these proceedings, the motions of 
Pacifie and its submission in support thereof show conclu- 
sively that the 1948 contract rates are against the public 
interest within the standards established by the Supreme 
Court. 
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B.: The F.P.C. erred in not reopening the hearing so that 
it could make a finding on the specific meaning of the 1948 
contract and in refusing to take further evidence on that 


issue in that: 

1. |The order of the F.P.C. issued July 10, 1957, and 
the order issued September 5, 1957, show conclusively that 
the only reason the F.P.C. refused to consider the contract 
issue: was that it believed it was foreclosed by the opinion 
of the Supreme Court. The Supreme Court did not, however, 
purport to decide the nature of the 1948 contract. It merely 
reviewed the issues on which findings were made by the 
F.P.C. The F.P.C. had refused and failed to make findings 
on the contract issue, erroneously determining instead that 
the issue was immaterial. In the absence of findings and a 
ruling on the contract issue, the issue was not presented to 
the Supreme Court for its determination. The F.P.C. has 
thus refused to hear evidence and make findings on an issue 
which, since Opinion No. 270, has become of fundamental 
importance and on which it erroneously failed to rule in the 
first instance. Such action by the F.P.C. is against the law 
and is arbitrary and capacious and an abuse of administra- 
tive discretion. 

2. The interpretation of the contract by both parties as 
evidenced by the record of the proceedings already before 
the Commission was that the contract rate was not fixed 
but subject to change, the only difference between the 
parties being that under Pacific’s view it was entitled to 
change the rate in accordance with changes in the rate of 
its intrastate resale Schedule P-31 whereas under Sierra’s 
view Pacific was entitled to a rate change only if it did not 
earn more under the contract than it would save if Sierra’s 
business were lost or abandoned or if it did not return 
incremental or out-of-pocket costs. Under either view Pacific 
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would be entitled to an increase in its rate as a matter of 
contractual right upon the showing made by Pacific to the 
F.P.C., and the failure of the F.P.C. to find on this issue 
and its failure to hold further hearings with respect thereto 
is against the law and is arbitrary and capricious and an 
abuse of administrative discretion. 

3. Custom in the utility business and the law under 
which the contract was entered into show that the 1948 con- 
tract rate was not a fixed rate and that upon the record 
already made in Docket E-6482 and the showing made by 
Pacific in its motions and submissions Pacific is entitled to 
an increase in the 1948 contract rate. The failure of the 
F.P.C. to find or hold further hearing on this point is 
against the law and is arbitrary and capricious and an abuse 
of administrative discretion. 

C. The foregoing objections to said Order of said Com- 
mission, the review of which is sought herein, were set forth 
and urged by the Petitioner in its application for rehearing 
before the F.P.C. 

D. Said Order of the F.P.C. operates to deprive Peti- 
tioner of its property and rights without due process of law 
in contravention of the Fifth Amendment to the Constitu- 
tion of the United States. 

E. This Petition is filed within sixty days after the 
Order of the F.P.C. denying Petitioner’s application for 
rehearing. 

F. A copy of this petition will forthwith be served upon 
a member of said Federal Power Commission. 
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Relief Prayed 


WHueErerore, Petitioner prays that said order of the Fed- 
eral Power Commission, issued on July 10, 1957, be reviewed 
by this Honorable Court, and for the entry of a judgment 
or decree wholly setting aside and annulling said order and 
directing the Federal Power Commission to reopen Docket 
No. E-6482 and to take further evidence and hold further 
hearing therein, and for such other relief to the Petitioner 
as may be just and lawful in the premises. 


Respectfully submitted, 


F. T. Searts 
F. W. MIELKE, Jr. 
Matcotm A. MacKinLop 


Attorney for Petitioner 
Pacific Gas and 
Electric Company 
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State of California 
. City & County of San Francisco—ss. 


E. E. Mayuarp, being duly sworn, deposes and says: 
That he is an officer, to wit, Secretary of Paciric Gas aND 
- Evecrric Company; that he has read the foregoing Petition 
To Review and Set Aside Order Of the Federal Power 
Commission And To Take Further Evidence and knows the 
- eontents thereof, and that the same is true of his own knowl- 
' edge, except as to the matters which are therein stated on 
| his information or belief and as to those matters that he 
believes it to be true. 
EK. E. Manwarp 


Subscribed and sworn to before me on November 
1, 1957. 
Marre H. STANLEY 


Notary Public in and for the City and County 
of San Francisco, State of California. 


My Commission expires : November 22, 1959. 
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Relevant Provisions of the Federal Power Act 


Sec. 205. (a) All rates and charges made, demanded, or 
received by any public utility for or in connection with 
the transmission or sale of electric energy subject to the 
jurisdiction of the Commission, and all rules and regu- 
lations affecting or pertaining to such rates or charges 
shall be just and reasonable, and any such rate or charge 
that is not just and reasonable is hereby declared to be 
unlawful. 

(b) No public utility shall, with respect to any trans- 
mission or sale subject to the jurisdiction of the Commis- 
sion, (1) make or grant any undue preference or advantage 
to any person or subject any person to any undue prejudice 
or disadvantage, or (2) maintain any unreasonable differ- 
ence in rates, charges, service, facilities, or in any other 
respect, either as between localities or as between classes 
of service. 

(c) Under such rules and regulations as the Commis- 
sion may prescribe, every public utility shall file with the 
Commission, within such time and in such form as the Com- 
mission may designate, and shall keep open in convenient 
form and place for public inspection schedules showing all 
rates and charges for any transmission or sale subject to 
the jurisdiction of the Commission, and the classifications, 
practices, and regulations affecting such rates and charges, 
together with all contracts which in any manner affect or 
relate to such rates, charges, classifications, and services. 

(d} Unless the Commission otherwise orders, no change 
shall: be made by any public utility in any such rate, charge, 
classification, or service, or in any rule, regulation, or con- 
tract relating thereto, except after thirty days’ notice to 
the Commission and to the public. Such notice shall be given 
by filing with the Commission and keeping open for public 
inspection new schedules stating plainly the change or 
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changes to be made in the schedule or schedules then in 
force and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may allow 
changes to take effect without requiring the thirty days’ 
notice herein provided for by an order specifying the 
changes so to be made and the time when they shall take 
effect and the manner in which they shall be filed and pub- 
lished. 

(e) Whenever any such new schedule is filed the Com- 
mission shall have authority, either upon complaint or upon 
its own initiative without complaint, at once, and, if it so 
orders, without answer or formal pleading by the public 
utility, but upon reasonable notice, to enter upon a hearing 
concerning the lawfulness of such rate, charge, classifica- 
tion, or service; and, pending such hearing and the decision 
thereon, the Commission, upon filing with such schedules 
and delivering to the public utility affected thereby a state- 
ment in writing of its reasons for such suspension, may sus- 
pend the operation of such schedule and defer the use of 
such rate, charge, classification, or service, but not for a 
longer period than five months beyond the time when it 
would otherwise go into effect; and after full hearings, 
either completed before or after the rate, charge, classifica- 
tion, or service goes into effect, the Commission may make 
such orders with reference thereto as would be proper in a 
proceeding initiated after it had become effective. If the 
proceeding has not been concluded and an order made at 
the expiration of such five months, the proposed change of 
rate, charge, classification, or service shall go into effect at 
the end of such period, but in case of a proposed increased 
rate or charge, the Commission may by order require the 
interested public utility or public utilities to keep accurate 
account in detail of all amounts received by reason of such 
increase, specifying by whom and in whose behalf such 
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amounts are paid, and upon completion of the hearing and 
decision may by further order require such public utility or 
public utilities to refund, with interest, to the persons in 
whose behalf such amounts were paid, such portion of such 
increased rates or charges as by its decision shall be found 
not justified. At any hearing involving a rate or charge 
sought to be increased, the burden of proof to show that the 
increased rate or charge is just and reasonable shall be 
upon the public utilitv, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. [49 Stat. 851; 16 U.S.C. 824d] 

Sec. 206. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint, shall find that 
anv rate, charge, or classification, demanded, observed, 
charged, or collected by any public utility for any trans- 
mission or sale subject to the jurisdiction of the Commis- 


sion, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, unrea- 
sonable, unduly discriminatory or preferential, the Com- 
mission shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract to be 
thereafter observed and in force, and shall fix the same by 


order. 

(b) The Commission upon its own motion, or upon the 
request of any State commission whenever it can do so with- 
out prejudice to the efficient and proper conduct of its 
affairs, may investigate and determine the cost of the pro- 
duction or transmission of electric energy by means of 
facilities under the jurisdiction of the Commission in cases 
where the Commission has no authority to establish a rate 
governing the sale of such energy. [49 Stat. 852; 16 U.S.C. 


824e] 
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Sec. 313. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis- 
sion in a proceeding under this Act to which such person, 
State, municipality. or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set forth 
specifically the ground or grounds upon which such appli- 
eation is based. Upon such application the Commission shall 
have power to grant or deny rehearing or to abrogate or 
modify its order without further hearing. Unless the Com- 
mission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order of 
the Commission shall be brought by any person unless such 
person shall have made application to the Commission for 
a rehearing thereon. 

(b) Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceeding 
may obtain a review of such order in the Circuit Court of 
Appeals of the United States for any circuit wherein the 
license or public utility to which the order relates is located 
or has its principal place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing in 
such court, within sixty days after the order of the Com- 
mission upon the application for rehearing, a written peti- 
tion praying that the order of the Commission be modified 
or set aside in whole or in part. A copy of such petition shall 
forthwith be served upon any member of the Commission 
and thereupon the Commission shall certify and file with the 
court a transcript of the record upon which the order com- 
plained of was entered. Upon the filing of such transcript 
such court shall have exclusive jurisdiction to affirm, modify, 
or set aside such order in whole or in part. No objection to 
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the order of the Commission shall be considered by the court 
unless such objection shall have been urged before the Com- 
mission in the application for rehearing unless there is rea- 
sonable ground for failure so to do. The finding of the Com- 
mission as to the facts, if supported by substantial evidence, 
shall be conclusive. If any party shall apply to the court for 
leave to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for fail- 
ure to adduce such evidence in the proceedings before the 
Commission, the court may order such additional evidence 
to be taken before the Commission and to be adduced upon 
the hearing in such manner and upon such terms and condi- 
tions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the addi- 
tional evidence so taken, and it shall file with the court such 
modified or new findings which, if supported by substantial 
evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of the original 
order. The judgment and decree of the court, affirming, 
modifying, or setting aside, in whole or in part, any such 
order of the Commission, shall be final, subject to review 
by the Supreme Court of the United States upon certiorari 
or certification as provided in sections 239 and 240 of the 
Judicial Code, as amended (U.S.C., title 28, sees. 346 and 
347). 

(c) The filing of an application for rehearing under sub- 
section (a) shall not, unless specifically ordered by the Com- 
mission, operate as a stay of the Commission’s order. The 
commencement of proceedings under subsection (b) of this 
section shall not, unless specifically ordered by the court, 
operate as a stay of the Commission’s order. [49 Stat. 860; 
16 U.S.C. 8257] 
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INTRODUCTORY STATEMENT 


The briefs of the Commission and Sierra seem bent on 
confusion rather than clarification of the issues. Some of 
the confusion in the Commission’s brief may come from its 
own confusion as to the rules governing appellate process 
and as to the scope of its discretion. Sierra, on the other 
hand, seems so busy shouting epithets, hurling insults, and 
feigning wrath and indignation that it never concerns itself 
with getting down to the real issues in the ease.” 

We shall try (as dispassionately as we can in the face 
of Sierra’s wholly unfounded and provocative insults) to 
adhere to the simple issues in this case and to assist the 
Court in deciding them. Sierra’s abusive language will not 
be responded to in kind. 


1. For example, aside from referring to the earlier proceedings, 
Sierra cites only one case authority in its entire 41-page brief. It dis- 
tinguishes none cited by Pacific. 








2 
ARGUMENT 


ik 


THE CONTRACT ISSUE 

In its counterstatement of the issues, the Commission 
states that the question here is whether Pacific “ean * * * 
attack collaterally in this proceeding holdings by this Court 
and the Supreme Court in earlier proceedings.” (Emphasis 
added.) 

This of course is not the issue at all, but begs one of the 
very issues to be decided. Of course a litigant cannot attack 
collaterally a holding of a court—and we are not attempt- 
ing to do so. The question is whether there was a holding 
on the contract issue. Pacifie’s position is that there was 
not. Its position is clearly stated in its brief: The issue 
was not decided by the Commission (Pet. Br. p. 17). It was 
not decided by this Court (Pet. Br. pp. 17, 25-34). And it 
was not decided by the Supreme Court (Pet. Br. pp. 18, 
25-34). The proper tribunal to decide the question is the 
Commission (Pet. Br. pp. 25, 36-37) and it should now decide 
it (Pet. Br. pp. 38-40). 

Pacifie’s position is simple. There is no warrant for the 
Commission’s misstatement of it. 

Since neither the Commission nor Sierra really answer 
Pacifie’s position on the contract issue, we need comment 
but briefly on their contentions: 


First, neither the Commission nor Sierra contend that 
the Commission made a finding as to whether the parties 
contracted for a “fixed” or “changeable” rate. They con- 
tend, however, that in spite of the lack of such a finding, 
this Court and the Supreme Court made the finding on 
appeal. In so contending they completely ignore the most 
recent decision by the Supreme Court in United Gas Pipe 
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Tine Co. v. Memphis L., G., @ W. Diw., ........ ES yo 
L. Ed. (Adv.) 1953 (1958), in which that court clearly held 
that the interpretation of a service contract is a question 
of fact to be decided in the first instance by the Commission. 
The Memphis case merely reaffirms the decisions by this 
Court to the same effect cited at page 25 of our opening 
brief, which the Commission and Sierra do not distinguish. 
Obviously the Supreme Court did not undertake to decide 
as a matter of law a question it did not state it was deciding 
and which it looks upon as a question of fact for the Com- 
mission. For the Court’s convenience we have attached as 
Appendix I the petitions and briefs* before the Supreme 
Court from which it can be seen that the contract issue was 
not a question presented to the Court for decision. See also 
the Supreme Court’s own statement of the question before it 
(Pet. Br. pp. 18, 27). 


Second, the Commission in its argument assumes the very 
facts in issue. It says that the contract is “unambiguous” 
(Resp. Br. p. 15) and “on its face provides for a fixed rate” 
(Resp. Br. p. 24). This is, of course, the first time the Com- 
mission has made this contention anywhere, having con- 
tended in its order that it was not free to consider the issue. 
Aside from that, however, is the contract “on its face” one 
for a “fixed” rate? In paragraph 12 it provides: 

“12. This agreement shall become effective as of 
January 1, 1948, upon the procurement of an order 


2. Examination of Pacific’s reply brief will readily show that it 
did not ‘‘raise’’ the contract issue or “‘invite’’ a decision on it as 
the Commission and Sierra claim (Resp. Br. 16, 18; Int. Br. 32-33), 
but merely made clear that on the issue as to the true meaning of 
the econtract—on which the Commission’s decision did not turn, on 
which it made no findings, and which was not before the court as a 
question to be decided—Pacific was not acquiescing in Sierra’s 
erroneous statements of the disputed factual circumstances of the 
ease. (See Appendix I hereto pp. 223, 240-248 ; and see also Pet. Br., 
pp. 36-37.) 
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of the Public Utilities Commission of the State of 
California authorizing the parties hereto to carry out 
the terms and conditions hereof. This agreement shall 
at all times be subject to such changes and/or modi- 
fications as said Commission may from time to time 
direct in the exercise of its jurisdiction.” (Emphasis 
added; R. 1558.) 


Pacific has always contended that this paragraph, plus the 
fact that the rate in the contract was the P-31 rate, shows 
plainly that the contract contemplated a changeable rate. 
Pacific believes that the contract is clearly one for Pacifie’s 
“going” P-31 rate (see Pet. Br. p. 10 and p. 6 note 3).3 
Pursuant to the contract, the parties obtained the au- 
thorization of the California Commission to carry out the 
contract. They obviously contracted for California Commis- 
sion jurisdiction and with California law in mind (Supp. 
App. R. 901-904). What is that law? The Commission ig- 
nores it. What was the significance of incorporating the 
P-31 rate in the contract? The Commission makes no at- 
tempt to say. What was the custom in the industry in Cali- 
fornia which formed the background for this contract? 
Again, no mention of this.5 Is not Mr. Sutherland’s affidavit 


3. The fact that paragraph 12 shows the changeability of the 
rate answers the Commission’s attempt to rely upon Montana- 
Dakota Util. Co. v. Northwestern Pacific Serv. Co., 341 U.S. 246 
(1951). (See Resp. Br. pp. 13, 27.) 


4. Among other things, that law makes contract rates subject 
to change at any time. Law v. Railroad Commission of California, 
184 Cal. 737, 195 Pac. 423 (1921) ; Market St. Ry. Co. v. P.G.GE. 
Co.. 6 F.2d 633 (N.D. Cal. 1925). Unlike the Federal Power Act 
it makes rates subject to increase if ‘‘insufficient.’’ California Public 
Utilities Code § 728. See particularly the excerpt from Re Southern 
California Edison Co.. 21 P.U.R. 3d 15. 45-47 ( 1957) appended 
hereto as Appendix II in which the California Commission over- 
ruled almost every contention here made by Sierra as being inappli- 
cable in a California rate ease. / 


3. Cf. United Gas Pipe Line Co. v. Memphis L., G. W., Div.. 
supra, .... US. .... 3 L.Ed. (Adv.) 153 (1958), where the court 
emphasized the importance of such evidence. 





5 

bearing on these and other matters of vital significance, 
especially since it is entirely consistent with the meaning 
of paragraph 12 of the contract? None of these matters 
are barred by the parole evidence rule. Parties have always 
been free to show the law and custom in the light of which 
technical contracts are made. Doing so can substantially 
aid in their interpretation, as this court and the Supreme 
Court have recognized in the cases previously referred to. 
(See also authorities cited to the Commission in Pacifie’s 
Application for Rehearing dated August 8, 1957, at Supp. 
App. R. 3118-3124). Sierra and the Commission cite no 
cases to the contrary. 


Third, neither the Commission nor Sierra attempt to 
answer or distinguish the rules and supporting authorities 
set forth at pages 25 to 40 of our opening brief to show 
that neither “law of the case” nor “res judicata” prevent 
the Commission from now deciding the contract issue. 
Strangely, the Commission attempts to rely on City of 
Tacoma v. Taxpayers of Tacoma, 1 Ciao ean , 2 L.Ed. 
(Adv.) 1345 (1958)—the only authority cited by it on this 
point—to establish that Pacific is trying to attack collater- 
ally the Supreme Court’s decision. That case, originally 
raised by Sierra, was completely answered by Pacific in its 
Answering Memorandum to Intervener’s Supplemental 
Memorandum Regarding Tacoma Case, which is attached 
hereto as Appendix III for the Court convenience. Sierra 
has abandoned all reference to the case. 


Fourth, the Commission and Sierra both try to argue 
that Pacific has not been consistent in its position on the 
contract issue. Sierra, in a bitter calumny, accuses us of 
having falsified when we say that Pacific urged upon the 
Commission, as a second alternative eround, that the con- 
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tract| between the parties was for a “changeable” rather 
than a “fixed” rate. This is almost the entire substance of 
Sierra’s Point Il—a section of 21 pages—which comprises 
more than half of Sierra’s brief. 

When the smoke and confusion engendered by Sierra’s 
inflammatory words have finally blown away, what do we 
find to be the basis of Sierra’s furious contention that Pa- 
cific did not urge the contract issue upon the Commission for 
its decision? All Sierra says is that it was Sierra who raised 
the issue and not Pacific. 

The important facts are simply these: (1) Pacific urged 
upon the Commission that the parties agreed upon a 
“changeable” rate; (2) Sierra urged that it was a “fixed” 
rate; and (3) the Commission—instead of resolving this 
dispute—declined to find whether the contract was or was 
not for a fixed rate and ruled instead that any contract rate, 
even a “fixed” one such as Sierra claimed it had, could be 
changed in a § 205 proceeding. 


Fifth, the Commission’s strange contention that Pacific 
should have petitioned the Supreme Court to change the 
form of its remand to expressly order the Commission to 
decide the contract issue is fully answered by the argument 
and the authorities, which are not disputed, contained in our 
opening brief. As we there pointed out, an appellate court 
reviewing a decision of an administrative body reviews only 
the particular ground on which the agency rests its decision 
(Pet. Br. pp. 28-29, 37). If error is found in that ground, 
the review is at an end and the case is then remanded to 
the agency so that the error in that ground might be cor- 
rected by the agency (Pet. Br. pp. 38-40). This does not, 
however, foreclose the agency from deciding the case on an 
alternate ground not used in its original decision because 
it erroneously thought that the ground selected for its orig- 
inal decision was entirely correct. 
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As Professor Davis so well put it in his definitive work 
on administrative law: Where a case before an agency can 
be decided on any one of several grounds and the agency 
“decides the case on one ground” but is met with “judicial 
rebuff” on that ground, the agency is not thereafter “barred 
from reconsidering the whole case on a new vecordatdecid. 
ing on other grounds.” (Davis, Administrative Law, p. 611; 
see also Pet Br. pp. 32-34). 

Thus, since the remand of the Court in no sense pre- 
cluded the Commission from deciding the contract issue, 
Pacific in no sense can be said to have acquiesced in any 
“holding” by the Supreme Court that the contract issue Was 
foreclosed. On remand the Federal Power Commission 
clearly had the right and duty to consider the contract 


issue now made so important. 


Finally, we come to Sierra’s accusations, repeated 
throughout its brief, that Pacific has misstated the facts. 


In at least 26 places Pacific is accused of falsehoods. On 
at least eight occasions other serious misconduct is im- 
puted, and finally Pacific is accused twice of “meretricious” 
conduct. 

Neither time nor space is allowed in a reply brief to 
respond to such charges in detail. Reply to this sort of 
thing, however, is quite unnecessary. Our opening brief is 
fully documented with supporting references to the record 
and we stand upon them. Had any errors been found, we 
would of course quickly have corrected them. But we refuse: 
to be drawn away from the main course of our argument 
by diversionary tactics, no matter how provocative.® All 


6. About the only point worth commenting on is Sierra ’s inter- 
pretation of what certain language in Mr. Sutherland’s affidavit 
(Supp. App. R. 3140-3141) means. Mr. Sutherland avers that Mr. 
Tracy acknowledged that the rate in the contract would “‘move up 
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we need say about Sierra’s so-called “catalogue” of mis- 
statements is that it serves as a highly convenient digest 
of our contentions—each one, we submit, fully supported 
by the record. 

Upon examining our contentions, and the record refer- 
ences on which they are based, we believe the Court will 
agree with us that Sierra’s vituperative brief is best ex- 
plained by the old lawyer’s advice that “when the law is in 
vour favor, you argue the law; when the facts are in your 
favor, vou argue the facts; but when neither is in your 
favor, you just shout!” Sierra’s counsel quite obviously 
feel that their case calls for the third category of treatment. 


or down with changes in the P-31 rate’’ and that ‘“‘He [Mr. Tracy] 
said * * * that it could not be any other way because the rate was 
subject to change by the California Public Utilities Commission.’’ 
(Italics added.) Sierra in its brief (p. 36) construes this as meaning 
only that the parties believed the California Commission had juris- 
diction to change the rate in the contract. Even if this 7s what it 
means, it proves the parties agreed to a changeable rate. (See above, 
page 4, note 4.) In context, however, we think the italicized words, 
“‘the rate,’’ mean the P-31 rate on file with the California Commis- 
sion. Any question, however, can be resolved by examining Mr. 
Sutherland on the witness stand in reopened proceedings. 
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II. 


ABUSE OF DISCRETION UNDER §& 206 

In answer to our showing of facts as to why it was an 
abuse of discretion for the Commission to refuse to find 
whether the existing rate is “so low as to adversely affect 
the public interest” under § 206, the Commission spends 
some five pages (pp. 28-33) arguing that the Commission 
has discretion under § 206. This, of course, does not meet 
the issue at all. The issue is whether the Commission abused 
its discretion. We submit that under the facts shown (Pet. 
Br. pp. 41-47), it is clear beyond question that the Commis- 
sion flagrantly abused its discretion. Indeed, the abuse of 
discretion, based as it clearly was on pure arbitrariness 
and capriciousness, was so severe as to amount to an out- 
and-out denial of due process of law. (See Pet. Br. pp. 
43-47.) 

Apparently the Commission now inwardly realizes this, 
for it now suggests that Pacific might be deemed to have 
consented to the absence of a hearing when it asked to 
file a reply “in writing” to Sierra’s answer to Pacific’s 
motion to reopen (Resp. Br. p. 9). This inverted logic, we 
submit, merely reveals how desperately the Commission is 
looking for excuses. Obviously a filing in support of a mo- 
tion is not a consent to a dental of it!” 

In attempting to deal with the facts in Pacifie’s submis- 
sion, both the Commission and Sierra argue that Pacific 
tried, and failed, to show that its “financial ability” to con- 
tinue the Sierra service was impaired. This, they say, shows 
that Pacifie’s “private” interest but not the “public” inter- 
est has been adversely affected by the low rate to Sierra. 
(See Resp. Br. pp. 29, 33-37 ; Int. Br. pp. 7-9.) 


7. The submission itself requested a hearing (Supp. App. R. 
2895). 
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Again, the argument misses the issues entirely. Pacifie’s 
submission sought to show that the abnormally low rate to 
Sierra was against the public interest because (1) it was 
“unduly discriminatory” and (2) it cast an “undue burden” 
on other customers. Let us examine the answering briefs 
on each of these points. 


(a) Discrimination Against Other Customers. 

With reference to discrimination, Pacifie’s submission 
pointed out two plain facts: ( 1) The rate approved by 
the Commission for Copco (California Oregon Power Com- 
pany), which is Pacifie’s only other interstate customer,® 
is 22% higher than Sierra’s rate. (2) Yet the cost of serving 
Copeo is nearly 15% less than the cost of serving Sierra. 
(See discussion, Pet. Br. pp. 20, 44.) In the face of these 
facts, the Commission states that Pacific did not make out 
a “prima facie” case of discrimination ( Resp. Br. pp. 36, 33). 
We submit, however, that these facts plainly make out a 
“prima facie” case® and that the Commission’s bald state- 
ment to the contrary—without even referring to the per- 
centage differences involved—is but added proof of the 
arbitrariness with which the Commission has acted through- 
out. 

Sierra seeks to justify this obvious discrimination by 
saying that Copco has not complained about it (Int. Br. 
p. 9). The test, however, is not whether Copco feels its 
interests are being adversely affected by the 22% higher 


8. Pacific singled out Copco for comparison because Pacific’s 
resale service to Copco is the only other service falling within the 
Commission’s jurisdiction. The same discrimination also exists, how- 
ever, as to all Pacific’s intrastate resale customers who formerly 
were on the P-31 rate, since all of them, like Copco, are now on 


Schedule R or equivalent. (See Pet. Br. p. 44, note 22.) 


9. The Federal Power Act prohibits unreasonable differences 
between ‘‘classes of service”’ or “localities. ”’ (Federal Power Act, 
§ 205 ; 49 Stat. 851; 16 U.S.C. § 824d.) 
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rate, but whether Copco’s customers, the public, are being 
adversely affected. The Commission cannot substitute 
Copco’s judgment for its own. Presumably Copco is making 
a 6% or other reasonable return on its investment and is 
having no difficulty passing along to its customers the 22% 
higher rate. But while Copco may have no motive to speak 
out against the discrimination,” it is the Commission’s duty 
to do so. That Copco itself is not moved to examine into 
the matter” is of no moment whatever. 


(b) Burden upon Other Customers. 

As to the “undue burden” on Pacifie’s other customers, 
Pacifie’s submission showed that it was actually incurring 
an out-of-pocket loss of over $500,000 per year on less than 
$2,000,000 annual gross sales to Sierra—a loss which can be 


supported nly aa of earnings from other customers (Supp. 
App. ae) ‘e Commission’s answer to this is that the 


matter simply should be ignored because the Sierra busi- 


ness amounts to less than one percent of Pacific’s total elec- 
tric business (Resp. Br. p. 36). 


a 

10. It is to be noted that Copco’s regular legal counsel, one of 
whom, Gregory A. Harrison, Esq., is a director of Copco and has 
been for several years, are also legal counsel of record for Sierra in 
its restitution action before the United States District Court (see 
Supp. App. R. 2690). They also were counsel of record for Sierra in 
the instant petition to review when it was before the U.S. Court of 
Appeals for the Ninth Cireuit (see copies of motions and briefs 
filed before the Ninth Circuit in this matter and now forwarded to 
this Court). In fact, they may still be connected with the instant 
ease (see. for example, the Commission’s Certificate of Service of 
January 20, 1959, showing the attorneys served with a copy of the 
Commission’s brief in this matter.) Pacific is informed that Copco 
sought and received advice from Mr. Harrison’s firm before giving 
its noncommittal answer to the Commission’s letter. 


11. Copco’s noncommittal and carefully worded letter does not 
deny that its customers are adversely affected, but states only that 
it is ‘‘not aware of any effect’’ upon its customers and that it ‘‘does 
not feel sufficiently informed at the present time to express an opin- 
ion’’ as to whether there is undue discrimination (Supp. App. R. 
7802). 
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This answer seems incredible but it now appears that it 
is in actuality the exact reason for the Commission’s refusal 
to act. At page 36 of the Commission’s brief, the Commis- 
sion plainly says: “[It] should be borne in mind that the 
Sierra contract represents less than one percent of Pacifie’s 
gross electric business.” Apparently, although it did not 
so hold in its order denying Pacific a hearing, the Com- 
mission has decided that in view of Pacifie’s size a loss of 
over $500,000 a vear should be ignored as de minimis.* 

This tardy announcement by the Commission of the real 
basis for its decision shows ever more plainly that the Com- 
mission has acted against the law. 


{c) Losses from Interstate Business Cannot Be Subsidized by Earn- 
ings on Intrastate Business. 


The law is clear that the Commission may not allow losses 
on interstate sales to be subsidized by earnings on intra- 
state sales. In fixing rates for interstate sales, the Commis- 
sion must apply only interstate revenues against interstate 
costs. The reason is obvious, as this Court has very clearly 
stated: 

“The federal statute * * * forbids federal regula- 
tion of local intrastate rates. * * * If the uncompen- 
sated interstate costs be imposed upon the local intra- 
state business, the federal authority has, by indirection, 
control of those rates * * *.” 


12. iThat this was the real basis for the Commission’s refusal to 
grant a hearing is also apparent from what we have discovered in 
footnote 37, page 6, of the Commission’s brief before the Supreme 
Court in United Gas Pipe Line COE v. Memphis Light, Gas 
and Water Division, supra, .... US. ...., 3 L.Ed. 2d (Adv.) 153 
(1958). There the Commission says: 

‘“Where, as in the Sierra case on remand to the Commission 
eee . the Commission finds that a pre-existing contract rate 
is not So low as to be contrary to the public interest, or governs 
only a de minimis part of the seller’s business, the original 
contract price will stand.”’ 


In fact, of course, the Commission made no such findings. 
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Mississippi River Fuel Corp. v. F.P.C., 82 App. D.C. 
208, 226; 163 F.2d 433, 451 (D.C. Cir. 1947). 


Thus it is settled that intrastate earnings cannot be used 
to offset interstate losses. 
See, e.g.: 
Panhandle Eastern Pipe Line Co. v. F.P.C. 324 U.S. 
635, 641 (1945). (“[T]he Commission must make a 
separation of the regulated and unregulated busi- 
ness when it fixes the interstate wholesale rates 
of a company whose activities embrace both. Other- 
wise, the profits or losses, as the case may be, of 
the unregulated business would be assigned to the 
regulated business. * * *”) 


Smith v. Illinois Bell Telephone Co., 282 U.S. 133, 
148 (1930). (“The separation of the intrastate 
and interstate property, revenues and expenses of 
the company is important. * * * It is essential to 
the appropriate recognition of the competent gov- 
ernmental authority in each field of regulation.”) 

The Minnesota Rate Cases, 230 U.S. 352, 435 (1913). 
(“[Tlhe carrier cannot justify unreasonably high 
rates on domestic business because only in that 
way is it able to meet losses on its interstate busi- 
ness.”’) 

Smyth v. Ames, 169 U.S. 466, 541 (1898). (“[D]o- 
mestic business should not be made to bear the 
losses on interstate business, nor the latter the 
losses on domestic business.”) 


See also: 
Dayton-Goose Creek Ry. v. U.S., 263 U.S. 456, 483 
(1924). 


Illinois v. U. S., 146 F. Supp. 195, 201 (N.D. Il. E.D. 
1956). 
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In fact, the Comission itself regularly recognizes that 
it must separate interstate from intrastate revenues and 
costs when it examines rates because otherwise it would be 
encroaching upon state regulation. 
See ¢.g.: 
Re Cities Service Gas Co., 
P.U.R. (n.s.) 65, 89 (1943). (“The Company’s 
facilities and operations are devoted in part to 
* * * service which is not subject to our jurisdic- 
tion. * * * The necessity arises, therefore, for 
making an allocation of costs as between the juris- 
dictional and non-jurisdictional sales.”) 
Re Allegany Gas Co., ...... Rab -C. -—163ebbe. (ess) 
231, 234 (1946). (“[I]t is necessary to make an 
allocation to segregate the cost of serving the juris- 
dictional business from the non-jurisdictional.”) 


Re Otter Tail Power Co., 8 F.P.C. 393, 405 (1949). 
(“Neither can we accept the argument that it would 
be proper for us to deny an increase in non- 


compensated wholesale rates so long as the Com- 
pany is earning a fair share on its total electric 
utility business jurisdictional and non-jurisdic- 
tional.”) 


Looking then at only the jurisdictional business, we find 
that the Sierra contract does not represent merely a bit 
less than 1% of Pacific’s gross electric business. Turning 
to the figures set forth on Schedule 4, Sheet 1, of Pacifie’s 
Submission (Supp. App. R. 2919) and doing a little caleu- 
lating, it is seen that for 1955 the cost of the Sierra service 
was almost three-fourths (72%) of the cost of all jurisdic- 
tional service, vet the gross revenue from it was not much 
over one-half (52%) of the gross revenue from all juris- 
dictional business. Hardly a de minimis deficiency ! 

In treating the loss on the Sierra service as de minimis 
on the theory that Pacific’s overall intrastate earnings can 
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support it, the Commission has plainly acted against the 
law and has shown by its own argument that the Sierra 
service is being carried by Pacifie’s other customers. 


(d) An Out-of-Pocket Loss on Any Utility Service Is Against the 
Public Interest; There Is No "De Minimis." 

In attempting to dismiss the Sierra loss as de minimis, the 
Commission also violated a second fundamental precept of 
rate regulation, namely, that each utility service must pay 
for its own costs. On this requirement, there is no principle 
of de minimis. The governing principle is just the opposite 
and ean be found well stated in a recent decision on the very 
point by the Maine Supreme Court: 

“The amount involved, $18,000, is unquestionably 
small in comparison with petitioner’s total gross reve- 
nue of $29,500,000 reported in October 1954. It is less 
than 1% of the total increase of $2,520,000 authorized 
in the general rate case. We may well agree that the 
petitioner’s ability to perform its obligations to the 
public will not be hampered materially if the contract 
rate is maintained without increase. The respondent’s 
argument, unsound in our view, leads to the conclusion 
that a given rate within a utility system should not be 
increased provided sufficient income is obtainable else- 
where. 

“The governing principle in adjustment of rates is 
more equitable. If rates must increase, all should bear 
the burden. Surely the customer whose rate is last to 
be considered should not escape a general increase 
for the reason that he is last in line or that sufficient 
income has been raised elsewhere.” 


Central Maine Power Co. v. P.U.C., 152 Me. 32, 36- 
37-122 A.2d 541, 543-544 (1956). 


See also: 
Re Consolidated Edison Co. of N. Y.,78 P.U.R. (N.S.) 
291, 227 (1949). (“[A] rate for a class of service 
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must be reasonable per se and not justified merely 
because the Company’s earnings as a whole are 
satisfactory.”) 


As Sierra itself forthrightly recognized in its original 
brief before the Commission, the Sierra rate is against the 
public interest as a matter of law if it does not cover 
Pacifie’s out-of-pocket costs (Supp. App. R. 2351-2352). 


(e) The Burden of the Sierra Loss Is Inescapably Borne by Other 
Customers. 

It is idle to suggest, as Sierra does at page 9 of its brief, 
that Pacific’s stockholders are bearing the burden of the 
Sierra loss. Pacifie’s only sources of money are revenue 
from its customers and proceeds from the issue of equity 
and debt obligations. Pacific could neither sell its securities 
nor borrow money unless it could assure an adequate return. 
The money to pay that return and also carry on its business 
must come to Pacific from its customers. There is only one 
“pot” of money. If some of the customers do not contribute 
to that pot the others must contribute enough to attract 
investors and carry on the service including the service to 
those who do not pay their way. That this is highly discrimi- 
natory and a totally unwarranted burden to the paying cus- 
tomers is beyond question. 

The language of the California Commission quoted by 
Sierra at page 8 of its brief to the effect that “stockholders 
must bear any burden” did not have and never has had the 


13. Sierra constantly ignores the difference between a small 
reduction in profit and a loss. The Alameda rate referred to by Sierra 
(Int. Br. p. 9) merely provides for a slightly reduced margin of 
profit, which in a proper case may be borne by stockholders. How- 
ever. where the earnings under the rate go below the originally 
authorized reduction in return, and especially where an out-of- 
pocket loss occurs as in the Sierra case, it is obvious that the money 
to make up the deficiency comes from earnings on service to other 
customers. 
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far-reaching meaning claimed for it by Sierra. It means no 
more than that in the rate case then before the Commission 
a particular rate will be considered as providing a full 
rate of return for the purpose of determining necessary 
revenue in that proceeding. That it does not bind the Com- 
mission and the utilities for all time is clear from such opin- 
ions as that in Re Southern California Edison Co., supra, 21 
P.U.R. 3d 15, 45-47 (1957), an excerpt from which is attached 
hereto, in which the City of Vernon made the same errone- 
ous argument as Sierra makes here. (See Appendix II, 
infra.) 


(f) Conclusion. 

In essence, the answering briefs try to brush Pacific’s 
submission lightly aside, as though it showed nothing. But 
it cannot be so handled. That the Sierra service is being 
operated at a loss subsidized by earnings from other public 
utility services is a fact which just will not lie down and 
be still. That it is against the public interest follows as the 
night the day. That it causes an unwarranted burden on 
other customers and is unduly discriminatory as to them 
is obvious. 

The facts call for relief and they cannot be ignored. The 
Commission’s plain disregard of them shows that the Com- 
mission acted against the law, arbitrarily and capriciously, 
and in denial of due process of law. 
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CONCLUSION 


The relief prayed for in the Petition to Review should 
be granted. 
Respectfully submitted, 


F. T. Searys 
Rosert E. May 
Attorneys for Petitioner 
Of Counsel: 
Freperick W. MIELKE, JR. 
Matcotm A. MacKiiop 
Rocer J. NIcHOLs 


May, SHannon AND MorLEy 


Dated: February 3, 1959 
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APPENDIX II 


Excerpt from 
Re Southern California Edison Co. 
21 P.U.R. 3d 15, 45-47 (1957) 


Vernon Rates. 


[22, 23] Applicant serves customers in the city of Ver- 
non under a lease agreement, authorized by Decision No. 
29749 on May 10, 1937 (40 CAL RC 486, 19 PUR NS 163) 
by this commission, at a level of rates about 25 per cent less 
than those charged to its other customers under general 
system rates. The rate level is that in effect in the city of 
Los Angeles on the system of the department of water and 
power. Since the time this lease agreement was approved 
competition between the city of Vernon’s municipal electric 
system and the applicant’s system in Vernon substantially 
has been eliminated. 

The term of the agreement was for ten years commencing 
May 30, 1937. Vernon alleges that on October 1, 1946, it 
exercised its option to extend the term for an additional 
10-vear period ending May 29, 1957, and that again on July 
3, 1956, exercised its option to extend the term for an addi- 
tional 10-year period commencing May 30, 1957, and ending 
on May 29, 1967. 

In the 1954 rate case, applicant requested authority to 
increase the Vernon rates when and to the extent that it 
found it feasible to do so. 

As a result of Decision No. 50449 ([1954] 53 Cal PUC 
385, 6 PUR3d 161), applicant was authorized to apply rates 
in Vernon not greater than those applicable in zone No. 1. 
Since the effective date of that decision, applicant states it 
has conferred and negotiated at length both with repre- 
sentatives of the city of Vernon and representatives of cus- 
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tomers served in that city in an earnest endeavor to effect 
upward rate adjustments which, in the applicant’s opinion, 
are fair and equitable under the conditions and circum- 
stances involved. These negotiations were not successful up 
to the date of submission of this matter. 

In the 1954 decision (supra), for rate-making purposes, 
we computed the revenue as though zone 1 rates were in 
effect. By that method no burden was placed on the other 
classes of customers, but such burden fell on the applicant’s 
stockholders. Applicant now is of the opinion that a con- 
tinuation of the Vernon differential, at the expense of either 
its other classes of customers or its stockholders, could not 
be considered just and reasonable. 

Applicant takes the position, however, assuming as 2 
matter of law that the term created by the lease is still in 
effect and will continue to be in effect for an additional 
period of ten years or longer (as to which applicant states 
there are serious legal questions) that: (1) there is nothing 
in the lease agreement which in any way limits the rate- 
making powers of the commission in so far as the customers 
in the city of Vernon are concerned; and (2) it will have no 
alternative but to bill such customers on the basis of any 
new and different rates ordered by this commission in this 
proceeding; and (3) its action in so doing should not result 
in any breach of any contractual obligation owing to the 
city of Vernon or the customers in the city nor in any for- 
feiture by it. 

Vernon has filed an action in the superior court for declar- 
atory relief. Applicant represents that such circumstances 
in no way affects or limits the right or jurisdiction of this 
commission to prescribe just and reasonable rates in Ver- 
non. The city of Vernon takes the position that the commis- 
sion should not order that system rates be applied in Vernon 
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until such time as the Declaratory Relief Action has been 
determined by the courts. 

The city of Vernon introduced Exhibit No. 49 and testi- 
mony for the purpose of showing that the rate of return 
was higher than the 1.2 per cent shown in the applicant’s 
cost analysis and might be as high as 3.1 per cent if the 
department of water and power adopts higher rates as pro- 
posed for August 1, 1957. The city also takes the position 
that under all methods of computation the applicant is 
showing a positive rate of return from the Vernon system, 
that the applicant has not shown that the rates charged 
under the agreement are, or in the near future will be non- 
compensatory or will work to the detriment of the rate- 
bearing public, and that there has been no significant change 
in circumstances since the agreement was executed to justify 
an order that the applicant must apply general system rates 
in Vernon. 

The commission has carefully considered the positions 
taken by the applicant and the city of Vernon. We find asa 
fact 

(a) That the rates charged by applicant to its customers 
located in the city of Vernon are depressed far below a 
reasonable level. 

(b) That said rates produce an unreasonable and inade- 
quate return to applicant which results in either applicant 
or its other customers subsidizing the customers of appli- 
cant in Vernon. 

(ec) That there are industries served by applicant which 
are in competition with industries in Vernon, the former of 
which industries are required to pay substantially higher 
rates than similar industries in Vernon: thus creating un- 
reasonable and unlawful prejudice to and discrimination 
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against industries located outside of Vernon and unreason- 
able and unlawful preference to and discrimination in favor 
of industries located in Vernon. Furthermore, these de- 
pressed rates charged by applicant in the city of Vernon 
constitute prejudice to and discrimination against custo- 
mers of applicant outside of but similarly situated and com- 
parable to customers in Vernon, contrary to the public 
interest. 

(d) That said rates charged by applicant to customers in 
Vernon constitute an unreasonable and unlawful burden 
upon the other customers of applicant and, also, upon 
applicant. 

{e) That for applicant to continue to charge these de- 
pressed rates would have a direct tendency to disable appli- 
cant in the full performance of its public duty. 

(f) That said rates and the unreasonable and unlawful 
burden which they create are contrary to the public interest 
and such burden should be removed in order that the public 
interest be protected. 

Pursuant to the foregoing findings of fact we conclude 
that applicant should be ordered and directed to cease and 
desist from continuing to charge the rates to customers in 
Vernon provided by the contract between applicant and 
Vernon, and we shall order applicant to charge such cus- 
tomers the same rates as are or will hereafter be charged 
to other customers of applicant outside of Vernon. 

We take this action with full awareness of the circum- 
stances which originally persuaded applicant to accord 
special rate treatment to Vernon, and of the contractual 
obligation which applicant assumed in that respect. We 
do not presume to pass upon the validity of the Vernon 
contract or the rights and obligations of the respective 
parties arising therefrom. These are problems for judicial 
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determination. But in the fixing of fair and reasonable 
utility rates the public interest is paramount, and private 
agreements, no matter how clear their justification from a 
private standpoint or how binding their terms as between 
the parties, cannot be permitted to prevail against the 
public interest. 

It is elementary that this commission has authority to 
take action which will, in effect, abrogate a contract between 
a utility and its customer or customers where the public 
interest so requires. This is what we are here doing. In so 
doing we are remedying a situation of prejudice and dis- 
crimination, one of the principal evils at which regulation 
is directed and which regulation was instituted to redress. 
It is our clear duty to prevent applicant from complying 
with the terms of a contract in conflict with the public 
interest. It is not within our jurisdiction to determine what, 
if any, legal rights may accrue to Vernon as a result of 
applicant’s compliance with this order. 
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APPENDIX III 


In the United States Court of Appeals 
for the District of Columbia Circut 


Pacific Gas and Electric Company, Petitioner, 
v. 


Federal Power Commission, Respondent, 
Sierra Pacific Power Company, Intervener. 


PETITIONER’S ANSWERING MEMORANDUM TO 
INTERVENER’S SUPPLEMENTAL MEMORANDUM 
REGARDING TACOMA CASE 


I 
The Tacoma Case Is Not in Point. 


The case of City of Tacoma v. Taxpayers of Tacoma, 
US. ....... 78 S. Ct. 1209, 2 L. Ed. 2d (Adv.) 1345 (1958), 
cited by Sierra in its Supplemental Memorandum, is as in- 
applicable and irrelevant to the problem now before the 
Court as can be imagined. A brief comparison of the two 
proceedings plus reference to PG&E’s memorandum now 
before this Court should suffice to dispose of Sierra’s con- 
tentions: 


1. In our case, although the issue as to the kind of rate 
agreed upon was presented and argued to the Commis- 
sion in the original proceeding, the Commission made 
no finding on the issue because it deemed this issue im- 
material under its view of the law that any contract, 
even one for a fixed rate, could be changed in a Section 
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205 proceeding. In the Tacoma case, the Commission did 
find, contrary to the contention of the State of Washing- 
ton, that the City had met all requirements necessary to 
effect the purposes of its project. 
. In our case, although ignoring PG&E’s argument that 
the contract was for a changeable rate, the Commission 
rendered its decision in PG&E’s favor (on the theory 
above mentioned), and granted PG&E the rate relief it 
sought. In the Tacoma case, the Commission found 
against the State’s contentions, denied the State’s re- 
quest, and granted the license to the City. 
. In our case, because PG&E was granted the relief it 
sought, PG&E was not “aggrieved” by the Commission’s 
decision and had no standing to appeal from it and as- 
sign errors to the Commission’s method of reaching its 
ultimate decision in PG&E’s favor. In the Tacoma case, 
the State was “aggrieved,” had the right to and did ap- 
peal, assigning as error, among others, the Commission’s 
finding that the City was able to effect the project. 
. In our ease, on Sierra’s appeal, PG&E could only correct 
any misstatements of fact made by Sierra in its briefs 
and strive to support, not attack, the Commission’s de- 
cision to the extent possible within the findings made by 
the Commission. In the Tacoma case, on the State’s ap- 
peal, it could and did attack the Commission’s finding 
above mentioned. 
. In our ease, on Sierra’s appeal, the question posed and 
decided by this Court and the Supreme Court was 
whether the Commission had correctly ruled that a fixed- 
rate contract, such as Sierra claimed it had with PG&E, 
could be changed in a Section 205 proceeding. The courts 
assumed the contract to be for a fixed rate—they did not 
and could not undertake to make findings for the Com- 
mission on that issue. In the Tacoma case, the appellate 
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court ruled on a specific question presented to it based 
on a Commission finding. 

. In our ease, the Commission’s decision was reversed. In 
the Tacoma case, the Commission decision was affirmed. 

. In our ease, the Commission proceedings were not term?- 
nated. The case was remanded to the Commission by the 
Supreme Court “for such further proceedings, not in- 
consistent with this opinion, as the Commission may 
deem desirable.” The reversal setting aside the Commis- 
sion order left no final Commission order in the case. In 
the Tacoma case, upon denial of certiorari by the Su- 
preme Court the Commission order became final and the 
proceeding terminated. 

. In our ease, the question as to the real nature of the 
contract arose, not collaterally in other litigation, but 
in the same direct proceedings which are not, pending 
this appeal, finally terminated. In the Tacoma case, the 
question of whether the City was able to effect the pur- 


poses of the project came into issue in an entirely sepa- 
rate and collateral proceeding instituted in the State 
court after the original proceedings were finally ter- 
minated. 


In short, looking at the Tacoma case, we find no parallel 
whatsoever with our case. Thus, the Tacoma case is not in 
point with respect to any of the points relied upon by PG&E 
to support its prosition that the Commission must now 
determine whether the parties did in fact agree to a fixed- 
rate contract. 

The legal points involved in the differences between the 
Tacoma case and our case are, we believe, made clear from 
the authorities discussed in our earlier memorandum, which 
indicated in rather summary fashion the issues involved in 
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this case. We shall, however, briefly relate again what these 
lezal points are and note where they are discussed in our 
earlier memorandum. 

The difference between an affirmance by a reviewing court 
and a reversal by it is, of course, basic. On an affirmance of 
a lower tribunal’s judgment, all issues presented by the 
judgment below—whether raised on the appeal or not—are 
deemed passed upon and therefore cannot be considered 
after the affirmance. In the case of a reversal and remand 
for further proceedings, however, only those matters actu- 
allv “in terms discussed and decided” are ruled upon. (£.g., 
Mutual Life Insurance Co. v. Hill, 193 U.S. 551, 553-554 
(1904) ; and see discussion at pp. 16-22, “Petitioner’s Memo- 
randum of Points and Authorities in Opposition to Inter- 
vener’s Motion to Dismiss” filed herein May 5, 1958.) 

The absence of findings is also of vital significance. In 
our case, unlike the Tacoma ease, no findings have ever been 
made upon the issue in question. Thus, there was no finding 
dealing with the nature of the contract rate before the 
reviewing courts. All that the reviewing courts had before 
them was Sierra’s contention that the contract was for a 
fixed rate and the Commission’s decision that any contract, 
even one such as Sierra contended this one was, could be 
changed in a Section 205 proceeding. It is axiomatic, of 
eourse, that reviewing courts do not make findings for 
administrative agencies. They merely judge the propriety 
of their actions “on the grounds invoked” by these agencies. 
(E.9., S.E.C. v. Chenery Corp., 332 U.S. 194, 196 (1947) : 
and see pp. 21-22, memo. cited above.) Thus, the appeal did 
not determine whether the contract was in fact one for a 
fixed rate. 

The fact that the issue as to the nature of the contract 
rate was presented to the Commission on a remand of the 
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case for further consideration of the orginal proceeding is 
also of critical importance. After an original proceeding is 
carried to completion and the decision becomes final, the 
parties may not attack the correctness of that decision 
collaterally in another forum. In collateral proceedings the 
parties are bound to that decision by the principle of res 
judicata. The principle has no application, however, where 
the decision in the orginal proceeding is reversed and the 
matter remanded for further proceedings. In such event, 
the prior decision has been vacated and the issues have been 
set at large once again. The only matters concluded are 
those which were raised on the appeal and determined. 
These, and no others, form the “law of the case.” (See pp. 
16-17, 20, and 21-22, memo. cited above.) Thus, when an 
administrative agency decides a case “on one ground and is 
then met with judicial rebuff on that ground” (Davis, Ad- 
ministrative Law, pp. 611-612), it is incumbent upon the 
agency to “consider the problem afresh” (S.E.C. v. Chenery 
Corp., supra, 332 U.S. 194, 201 (1947). It cannot ignore the 
grounds erroneously overlooked before. (See discussion 
at pp. 8-15, memo. cited above.) 

The fact that Sierra was the appealing party in the origi- 
nal appeal is also significant. As the non-appealing party, 
PG&E had no standing to raise errors. It could only meet 
the errors complained of by Sierra and seek to support the 
Commission’s order “on the grounds invoked” by the Com- 
mission. (S.E.C. v. Chenery Corp., supra, 332 U.S. 194, 196 
(1947) : see also Landram v. Jordan, 203 U.S. 56, 62 ( 1906), 
and F.T.C. v. Pacific etc. Ass’n, 273 U.S. 52, 66 (1927).) 
PG&E. therefore, could not urge that the Commission was 
in error in deciding the case solely on the ground it did 
rather than on the additional ground urged by PG&E (viz., 
that the parties agreed the rate was to change with PG&E’s 
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P-31 rate). Of course, PG&E could (and did) point out 
erroneous statements of “fact” in Sierra’s briefs on appeal. 
But this was not the assignment of any error in the proceed- 
ings below; it was done to avoid any chance that Sierra 
might claim! that PG&E acquiesced in Sierra’s statement of 
“fact” on matters where no findings had been made by the 
Commission. (See footnote 6, p. 21, memo. cited above.) 
In sum, all the Tacoma case holds is that a party cannot 
litigate in a collateral proceding a question which has finally 
been determined in a direct proceeding on the question. It 
was clear in the Tacoma case that the question had been 
finally determined in the direct proceeding because (1) a 
finding on it had been made by the Commission, (2) an 
appeal had been available to the party aggrieved by the 
finding, and (3) such an appeal had been taken and the 
Commission’s decision based on the finding had been af- 
firmed. In the present case the parties are still engaged in 
the same direct proceeding. The issue which has arisen has 
not yet been determined because (1) no finding has ever 
been made on it, (2) an appeal from the original decision 
was not available to the party now requesting such a finding 
because that party was not aggrieved by the original deci- 
sion, and (3) the decision originally rendered was reversed 
and the cause remanded for further consideration because 
the decision first rendered was rooted in an erroneous 
theory of law. 


tBvents have shown that this worry was not unfounded. Despite 
PG&E’s clear record of consistently pointing out its contention as to 
the meaning of the contract, Sierra has continually tried to argue 
that PG&E has been ‘‘belated’’ in raising the contract issue, that the 
issue is ‘‘an afterthought,’’ and that it is making its position known 
only ‘‘piecemeal.’’? (See footnote 5, p. 18, PG&E’s memo. cited 
above!) See, most recently, Sierra’s statement that ‘‘PG&E may not 
reserve the point for another round of piecemeal litigation’’ (p. 4. 
‘‘Supplemental Memorandum of Intervener Regarding City of 
Tacoma v. Taxpayers of Tacoma, 79 S. Ct. 1209 (1958) ’’.) 
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As can be seen, the Tacoma case differs from the present 

one on every point of comparison. The very oppositeness 

of the facts in the two cases suggests why opposite con- 
clusions are called for in each. 


II 
Sierra Has Misstated the Contract Issue. 


As it has on other occasions,” Sierra again states that 
PG&E seeks to establish that it has a “right to increase the 
contract rate without Sierra’s consent.” (Supp. Memo. pp. 
3, 4.) This, of course, is not the issue at all. PG&E’s conten- 
tion is that Sierra and PG&E agreed that the rate would be 
changed, upward or downward, commensurately with any 
change authorized by the California Public Utilities Com- 
mission in PG&E’s intrastate resale rate (Schedule P-31), 
the rate used in the 1948 contract. If the parties did so 
agree, Sierra has already consented to the increase sought 
in the 1948 contract rate.* The issue is whether such agree- 
ment was made. To decide this issue, PG&E contends, the 
Commission must make a finding on the conflicting evidence* 


2We have previously pointed out a similar misstatement of the 
contract issue by Sierra. (See last portion of footnote 5, page 18, 
memo. cited above.) 


3All PG&E has been trying to do is raise Sierra’s rate from the 
level of PG&E’s former instrastate resale rate (Schedule P-31), 
used in the 1948 contract, to the level of PG&E’s new instrastate 
resale rate (Schedule R) following the change in the resale rate 
authorized by the California Commission. Sierra admits this, and 
the Commission in its original decision points out that this is the 
rate relief PG&E seeks. (See pp. 1-2 of the original decision of the 
Federal Power Commission, Opinion No. 270, issued June 17, 1954. 
A copy of this opinion is appended as Exhibit “‘B’’ of PG&E’s 
‘¢Memorandum of Points and Authorities in Opposition to Inter- 
vener’s Motion to Dismiss’’ filed before the Court of Appeals for 
the Ninth Circuit December 6, 1957, and transmitted by that Court 
to this Court on April 4, 1958.) 


4See discussion at pp. 20-22, PG&E’s memo cited above. 
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submitted to it previously as to the significance of the inser- 
tion of the P-31 rate in the 1948 contract and, as a further 
aid in deliberating on this conflicting evidence, should hear 
the testimony of N. R. Sutherland, whose testimony was 
not available to the Commission at the time of the original 
hearing.” 

Sierra’s recurring misstatement of the contract issue is a 
deliberate effort to hide the real issue on which Sierra’s 
position is indefensible. 


Respectfully submitted, 


F. T. Sears 
Freperick W. MIELKE, JR. 
Matcotm A. MackILLop 


Rosert E. May 
May, SHannon & Mortey 
Attorneys for Petitioner 
Pacific Gas and Electric 
Company 
Dated: August 19, 1958. 


5The substance of Mr. Sutherland’s proffered testimony appears 
in an affidavit which is part of the record before this Court. (See 
Appendix, p. 39, Petition to Review herein.) 
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[1] 
[Title of Court and Cause Omitted] 
PETITION FOR A WRIT OF CERTIORARI TO THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


The Solicitor General, on behalf of the Federal Power 
Commission, prays that a writ of certiorari issue to review 
the judgment of the United States Court of Appeals for 
the District of Columbia Circuit, entered in the above- 
entitled cause on February 24, 1955, as modified on March 
23, 1955. 

Opinions Below 


The opinion of the Court of Appeals (App. A, ¢nfra, pp. 
1a-10a) is not yet reported. 


Jurisdiction 


The original judgment of the Court of Appeals was 
entered on February 24, 1955 (App. A, znfra, p. 10a). There- 
after, on the motion of Sierra Pacific Power Company, the 

[2] 
Court of Appeals modi-// fied its judgment on March 23, 
1955 (App. A, infra, p. 11a). The jurisdiction of this Court 
is invoked under 28 U. S. C. 1254 (1) and Section 313 (b) 
of the Federal Power Act. 


Question Presented 


Whether, under the Federal Power Act, the Federal 
Power Commission may permit a schedule increasing a 
public utility’s rate for the sale in interstate commerce of 
electric energy for resale to be filed, become effective, and 
supersede the existing filed rate upon a finding after full 

3 








2 


hearing that the increased rate is not unlawful, but without 
a finding as to the existing rate which the purchaser had 
contracted for and had not agreed to increase. 


Statute Involved 


The pertinent provisions of the Federal Power Act, 49 
Stat. 838, 16 U.S. C. 791a, et seq., are set out in Appendix 
B, infra, pp. 12a-14a. 

Statement 


On February 2, 1953, Pacific Gas and Electrie Company 
(P G & E) filed with the Federal Power Commission, pur- 
suant to Section 205 (d) of the Federal Power Act, App. 
B, infra, pp. 12a-13a, a supplement to its Rate Schedule 
FPC No. 3, proposing to increase its rate for sales of elec- 
tric energy to Sierra Pacific Power Company for resale 

[3] 

by about 28%, or an estimated $419,400 // for 1953 (R. 
443). The proposed supplement, which P G & E requested 
be effective April 6, 1953, sought to substitute increased 
demand and energy rates for those theretofore used? in 
billing Sierra for approximately 40,000 kw of firm power 
purchased from P G & E under an agreement entered into 
on March 4, 1948, for a period of at least fifteen years (R. 
428-430, 444) .* 


1. The Commission found, without objection, that the sale was 
in interstate commerce for resale, within the Commission’s jurisdic- 
tion to regulate (R. 467-468). 


2. The proposed charges and those to be superseded are similar 
to P G & E’s schedules ‘‘R’’ and ‘‘P-31’’, respectively, filed with 
the California Public Utilities Commission. The former superseded 
the latter as the rate generally available for intrastate service to 
resale customers with no generating facilities of their own and 
purchasing only from P G & E (R. 444). 


3. The proposed supplemental rate schedule would have left 
unaltered the other terms of the 1948 agreement, including (1) a 
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In response to the Commission’s request for comments, 
Sierra objected to the increase as unreasonable and unjust 
and claimed that the 1948 contract rate satisfied the stand- 
ards prescribed in the Power Act (R. 432).* Thereafter, on 

[4] 

March // 13, 1953, the Commission, as authorized by Sec- 
tion 205 (e) of the Power Act, App. B., infra, pp. 13a-14a, 
suspended the proposed increase until September 6, 1953, 
five months after April 6, 1953, the effective day requested 
by P G & E, and set the proposal down for hearing (R. 
431-434). Subsequently, when the Commission was unable 
to reach its decision by September 6, the proposed increase 
became effective, as provided in Section 205 (e) of the 
Power Act, App. B., infra, pp. 13a-14a. However, as further 
authorized by that Section, the Commission on September 
28, 1953, directed P G & E to put into a special reserve the 
difference between the two rates, subject to refund should 
the Commission find any portion of the increased rate to 
be unjustified (R. 440-442). 

Meanwhile, Sierra petitioned for leave to intervene in 
the proceeding and also requested the Commission to reject 
the proposed supplement as improperly filed on the ground 
that contract rights may not be changed under the rate 


filing and suspension provisions of Section 205 of the Power 


provision that Sierra purchase from P G & E 4,000 kw of standby 
eapacity for hydroelectric plants maintained on its system, (2) the 
fifteen year term provision, (3) a minimum bill provision, and (4) 
a provision preventing Sierra from building additional generating 
facilities or from obtaining additional energy from any source 
other than PG & E (R. 444). 


4. The California Public Utilities Commission refused to com- 
ment since a similar application filed by P G & E was then pending 
before it. The Nevada Public Utility Commission opposed the in- 
crease because of the contractual arrangement between P G & E and 
Sierra and requested a hearing (R. 482, 435-437). 


5 
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Act (R. 445). The Commission permitted Sierra to inter- 
vene but denied the request that the supplement be rejected 
—without prejudice, however, to Sierra’s right thereafter 
to press these contentions (R. 445-446).° 

[5] 

At the hearing, Sierra renewed its contentions that the 
proposed supplement should be rejected as an unauthorized 
attempt to alter contract rights. In addition, it urged the 
Commission to find the 1948 contract rate reasonable and 
the proposed increase unreasonable. It claimed that it had 
given up opportunities to meet its power requirements 
from other sources, notably from the United States Bureau 
of Reclamation, in reliance upon the binding effect of all 
terms of the 1948 agreement, and consequently that to 
change the rate and leave the other provisions of the 1948 
contract unaltered would be grossly unfair (R. 450). 

In its opinion and order, entered after oral argument 
followed by further hearings and argument,® the Commis- 
sion pointed out that “on each of the several previous occa- 
sions * * * we have rejected any contention that an abroga- 
tion of contract rights may not be worked by the operation 
of the statutory rate filing and suspension provisions” (R. 
458-459). Stating that “even a cursory examination will 
show that the provisions of Section 205 expressly authorize 
the alteration of contracts” (R. 461), the Commission went 
on to rule that the filed rate procedure provided in Section 

[5] 


205 imposed no requirement that the old // contract rate 


5. Sierra’s petition for rehearing on this denial was dismissed 
because it related only to an interlocutory and procedural ruling, 
not a final decision by the Commission (R. 446). 


6. By this agreement, the intermediate decision procedure was 
omitted (R. 446). 
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must be found unlawful before a new rate can take effect 
(R. 462) : 

* * * There is nothing in that section that qualifies 
or limits the right and duty placed upon the seller to 
maintain rates which satisfy the statutory standard 
by any requirement for the consent of the buyer or for 
a Commission finding with respect to the former con- 
tract rate. The sole condition is that the filed rate may 
not become effective in less than 30 days (unless the 
Commission otherwise orders) and the Commission 
may suspend any filing and prescribe a rate in lieu 
thereof if, after hearing, it finds that the changed rate 
proposed by the suspended filing is unlawful.’ 


As to the reasonableness of the proposed rate, the Com- 
mission refused to depart from the cost-of-service method 
it usually followed in such situations (R. 450). It found 
“ynconvineing” Sierra’s claim that it had foregone other 
sources of supply in reliance upon the continuance of all 
terms of the 1948 agreement since “the record * * * clearly 
shows that in 1948 Sierra regarded the other sources of 
supply as being so unacceptable that P G & E became, in 

[7] 
fact, the only feasible source” // (R. 451).° In addition, 
the Commission, relying on the principle that a public 


7. In this connection, the Commission noted that ‘‘if a finding 
on the lawfulness of the 1948 contract rate were necessary or 
appropriate, on the record before us that finding would have to be 
that the 1948 rate is unreasonably low and therefore unlawful”’ 
(R. 464). 


8. In regard to Sierra’s contention that it would be grossly 
unfair to change the 1948 rate and leave all other terms unaltered, 
the Commission said that ‘‘Sierra has not shown, and on cross 
examination its president could not suggest any alterations which 
he thought should be made in other terms if the rate were changed 
as proposed’’ (R. 451). 
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utility cannot by contract place its rates beyond the reach 
of regulation, rejected Sierra’s argument that the competi- 
tive aspects of the 1948 negotiations necessarily made the 
negotiated rate just and reasonable (R. 451). Finally, it 
noted that even if it accepted the 1948 contract as demon- 
strating the rate of return reasonable for Sierra’s business, 
“due to the increases in other costs which have occurred 
since then the presently proposed increase will merely 
restore that rate of return, not go above it” (R. 452).° Con- 
sequently, since it was of the opinion that the proposed 
rate would provide no more than a fair return on the por- 
tion of P G & E’s net investment rate base properly allo- 
[8] 

eable to that service (R. 469),?° the Commis- // sion con- 
cluded that the proposed rate was not unlawful and termi- 
nated the proceeding (R. 470).™ 

Sierra sought review of the Commission’s order in the 
court below. That court held that, where a public utility 
seeks unilaterally to raise a rate filed with the Commission 
in contract form, there must be a Commission finding under 


9. Using P G & E’s method of computing the rate of return 
which would result from the revenues produced by the proposed 
rates and applying it to the revenues which were anticipated under 
the 1948 contract at the time it was entered into, the Commission 
determined that there was no substantial difference between the 
reasonably foreseeable rates of return (R. 452-453). 


10. Although 514% is generally a reasonable rate of return on 
P G & B’s electric utility business, and the proposed rate would 
under the Commission’s computation result in a 4.75% return, the 
Commission did not regard the 0.75% deficiency as a basis for 
rejecting the proposed rate in view of P G & E’s willingness to 
absorb the deficiency (R 464-465). 


11. Two Commissioners dissented on the ground that, in the 
circumstances, the proposed rate was unreasonable and the 1948 
contract rate should be continued because not unjust, unreasonable, 
or unduly discriminatory (R. 471-477). 
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Section 206 (App. B, infra, p. 14a) that the existing rate 
is unjust or unreasonable before the new rate may be per- 
mitted to become effective (App. A, infra, pp. 4a-9a). Since 
the Commission had not found the 1948 contract rate to be 
unreasonable, the court set the order aside and remanded 
the ease to the Commission with instructions to dismiss the 
proceeding entirely or for further proceedings in the same 
ease under Section 206 (a) (App. A, infra, pp. 9a-10a). 
In so holding, the court placed primary reliance upon the 
reasoning and the materials cited, as well as the ruling, in 
Mobile Gas Service Corporation v. Federal Power Commis- 
sion, 215 F.2d 883 (C. A. 3) (App. A, infra, pp. 6a-Sa), 
[9] 
certiorari granted, Nos. 436, 556, this // Term. On March 
23, 1955, the court modified its order by deleting the per- 
mission to continue the present case with further proceed- 
ings under Section 206 (a) (App. A, infra, p. lla) so that 
the Commission is now required to dismiss the case and 
start anew.”* 
Reasons for Granting the Writ 


The holding of the Court of Appeals for the District of 
Columbia Circuit presents substantially the same question 
under the Federal Power Act as is raised by the decision 
of the Court of Appeals for the Third Circuit in Mobile 
Gas Service Corp. v. Federal Power Commission, 215 F.2d 
883, in regard to the Natural Gas Act, t.e., the proper pro- 
cedure to be followed by the Federal Power Commission 
when a public utility or natural gas company seeks to 
increase its rates to a purchaser for resale where the exist- 


12. The effect of the modification, if upheld, is to nullify the 
challenged rate increase, to reinstate the 1948 rate, and in effect to 
require the excess over the 1948 rate collected by P G & E to be 
paid over to Sierra. 5 
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ing rate is embodied in a contract and the purchaser has 
not consented to the increase. In Mobile, the Third Circuit 
held that the filed rate procedure provided by Section 4 of 
the Natural Gas Act is inapplicable in such a situation and 
that the rate increase may be allowed only after a Commis- 
sion determination, made after hearing, under Section 5 
of the Gas Act that the existing rate is unjust and unrea- 
[10] 

sonable. Relying primarily on the // Third Cireuit’s hold- 
ing and reasoning in Mobile, the District of Columbia Cir- 
cuit entered similar rulings in the instant case with regard 
to comparable provisions (Sections 205, 206) of the Federal 
Power Act. 

This Court has already granted the Commission’s petition 
for a writ of certiorari in Mobile, No. 556, this Term. See 
also United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
No. 436, this Term. The reasons for granting the writ set 
out in the Commission’s petition in that case (at pp. 6-24) 
are applicable in the instant case and are incorporated 
herein by reference. In addition, the superficial inequity 
which apparently underlay the Mobile holding™ is not pres- 
ent here. For, as authorized by Section 205 (e) of the Power 
Act (App. B, wfra, pp. 13a-14a), the Commission, pending 
the outcome of the hearing, suspended the proposed increase 
for five months, and thereafter permitted the increase to 


18. As pointed out in the petition in No. 556 (at pp. 20-23), this 
superficial inequity may be more fanciful than real. Moreover. 
under the scheme adopted by Congress for allocating the losses nec- 
essarily incident to the time needed for rate investigations, the bur- 
den imposed on a purchaser of gas for industrial resale by the prohi- 
bition against suspension of the increased rate pending the comple- 
tion of the administrative hearing was roughly balanced by the loss 
ineurred by the gas company in connection with the suspension of 
its rate increases for sales for resale for other uses. 
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become effective, subject to refund should any part of the 
increase be found to be unreasonable. Also, the Commis- 
[11] 
sion has here completed a full hearing as a result of which 
it has found that the proposed increase was reasonable. 
Consequently, unlike Mobile, Sierra has affirmatively bene- 
fited from the filed rate procedure; not only was the cost 
of the increase, which Sierra bore during a portion of the 
period of the administrative proceeding, subject to adjust- 
ment were the Commission ultimately to find any part of 
the increase unreasonable, but also Sierra was relieved of 
paying the increase entirely during the five-month period 
of suspension despite the Commission’s ultimate finding 
that the increase was reasonable. 


Conclusion 


For the foregoing reasons, as well as those set out in the 
Commission’s petition in No. 556, this petition for a writ 
of certiorari should be granted. Since the present petition 
involves the Federal Power Act and No. 556 involves 
another statute, the Natural Gas Act, and since the posture 
of the instant case is different from that in No. 556, we 
believe that the petition should not be held pending dispo- 
sition of No. 556, but that it should be granted and separate 
argument had. 


Respectfully submitted, 

Smon E. Sopeorr, 
Solicitor General. 
Writiarp W. GATCcHELL, 
General Counsel, 
Federal Power Commission. 

Aprit 1955. 
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[1] 
[Title Court and Cause Omitted] 
Petition for a Writ of Certiorari to the United States 
Court of Appeals for the District of Columbia Circuit 


Paciric Gas AND ExLectric Company prays that a writ of 
certiorari issue to review the judgment of the United States 
Court of Appeals for the District of Columbia Circuit 
entered on February 24, 1955, and modified by order of 
said Court entered March 23, 1955, in a proceeding entitled 
“Sierra Pacific Power Company, Petitioner, v. Federal 
Power Commission, Respondent, Pacific Gas and Electric 
Company, Intervener.”” 

[2] 


Opinions Below 


The opinion of the Court of Appeals and its order of 
modification are printed as Appendices A and B hereto. 
The pertinent opinion and order of the Federal Power Com- 
mission is printed as Appendix C hereto. These opinions 
have not, as yet, been reported. 


Jurisdiction 


The judgment of the Court of Appeals was entered on 
February 24, 1955 and the order of modification thereof was 
entered on March 23, 1955. The jurisdiction of this Court 
is invoked under 28 U.S.C. 1254(1) and Section 313(b) of 
the Federal Power Act. 


Questions Presented 


1. Does the rate filing procedure prescribed by Section 


1. In ease No. 736 the Federal Power Commission is seeking 
review of the same judgment. The record here is the same as that 
in the Commission’s ease. 
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205 of the Federal Power Act for obtaining a rate increase 
apply to Petitioner’s rate for electric power service to 
Sierra Pacific Power Company, such rate being embodied 
in a contract between the two companies? 

2. Is a contract specified rate outside Commission con- 
trol as long as such rate is within the judicially-determined 
zone of reasonableness? 

3. Should the Commission, having originally granted 
full hearing and received evidence on the issue of the un- 
reasonableness of the contract rate be precluded on remand 
from considering the case further and making a formal 
finding on that issue after its order has been set aside by 
the Court of Appeals for lack of such a finding? 


Statute Involved 


The pertinent provisions of the Federal Power Act, 49 
Stat. 838, 16 U.S.C. 791a, et seg., frequently referred to 
herein as the “Act” are printed as Appendix D hereto. 

[3] 
Statement 

The ultimate question in this proceeding is whether Peti- 
tioner, Pacific Gas and Electric Company, (hereinafter 
called PG&E) is entitled to an increase in its rate for whole- 
sale electric power service to Sierra Pacific Power Company 
(hereinafter called Sierra). 

Since 1923 PG&E has supplied increasing amounts of 
power at Donner Summit in California to Sierra, which in 
turn has resold the major part of the power to its retail 
customers in Nevada, though a portion has been resold in 
California. Sierra owns and operates five small hydro- 
electric generating plants, but relies primarily on PG&E 
for its power supply, paying $1,228,138 therefor in 1952. 

17 





In 1948 PG&E entered into the third of the series of con- 
tracts under which these power deliveries were made. In the 
light of United States v. Public Utilities Commission, 345 
U.S. 295 (1953), the jurisdiction of the Federal Power Com- 
mission over all sales under the contract is clear and the 
Commission has so found.’ Like the contract which is super- 
seded, the 1948 contract was filed with the Federal Power 
Commission, which designated it as PG&E’s rate schedule 
¥.P.C. No. 3 and fixed its effective date as of January 1, 
1948. 

At the time the contract was entered into, PG&E supplied 
power to Sierra over two 60,000 volt transmission lines. The 
contract required PG&E to construct an additional line for 
operation at 110,000 volts and, when Sierra’s load should 
require it, to provide another 110,000 volt line. The contract 
was to terminate fifteen years from the date the first 
110,000 volt line was placed in service, but if the second 
110,000 volt line was required within that time then the 
term was to extend until fifteen years after that line was 

[4] 
placed in service. The first 110,000 volt line was placed in 
service in 1949 and the evidence showed that the second line 
will be required in 1956. The contract will, therefore, cover 
a period of about 23 years, ending in 1971. 

On February 2, 1953, in order to meet a very substantial 
increase in its costs, PG&E initiated the present proceeding 
by filing with the Federal Power Commission a proposed 
increase in the Sierra rate, designated Supplement No. 1 to 
Schedule F.P.C. No. 3. On March 13, 1953, the Commission 
ordered a hearing concerning the lawfulness of the pro- 
posed increase and ordered suspension thereof for five 


2. Appendix C, p. 33. 
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months following the proposed effective date of April 6, 
1953. Sierra intervened and requested the Commission to 
reject the filing on the ground that, because the rate was 
embodied in a contract, no increase could be filed under 
Section 205(d) of the Act or otherwise made effective except 
by a proceeding under Section 206(a) of the Act in which 
the Commission first determined that the contract specified 
rate was unlawful. 

The Commission granted permission to intervene, but 
refused to reject the filing, preserving to Sierra its right to 
maintain its contentions thereafter. Hearings were held by 
the Commission on nine days in April and May, 1953, at 
which all parties were afforded full opportunity to present 
evidence in support of their contentions. In the briefs filed 
thereafter PG&E requested a finding that the contract rate 
was unreasonable and Sierra requested a contrary finding. 
Oral argument was had before the full Commission, follow- 
ing which, on September 21, 1953, the Commission ordered 
reargument on specified questions. Further hearings were 
held on two days in March 1954, and the matter was again 
argued orally before the full Commission. 

[5] 

In the meantime, on September 6, 1953, the increased 
rate became effective subject to a Commission order requir- 
ing accounting for the amount of the increase collected, to 
permit refund of any portion thereof not found justified. 

On June 17, 1954, the Commission issued its Opinion and 
Order Terminating Proceeding® in which it found, among 
other things, that the proposed increased rate was not 


3. Appendix C hereto. Two Commissioners dissented but did 
not discuss the question of law on which the Court of Appeals 


determined the case. 
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unreasonable, unjust or unlawful. This finding was based 
on evidence that PG&E would earn only a 4.75% return 
from its sales to Sierra. The Commission recognized, how- 
ever, that other considerations than cost of service could 
affect the reasonableness of the rate. It, therefore, carefully 
reviewed Sierra’s evidence and contentions that the exist- 
ence of the contract and alleged circumstances surrounding 
its negotiations made the old contract rate still reasonable 
despite the decline in rate of return to 2.6%. The Com- 
mission concluded that sufficient reason had not been shown 
for departing from the cost of service, (i.e. rate of return) 
standard and gave its reasons at length.t The court below 
did not question this portion of the Commission’s opinion 
or the findings based thereon. 

The Commission separately considered Sierra’s conten- 
tion that the contract specified rate must first be found 
unlawful before a new rate could take effect and rejected 
it on grounds that may be concisely summarized as (1) that 
all rates, including contract specified rates, fall within the 
scope of Section 205 of the Federal Power Act, and (2) that 
Section 205 does not require such a finding.® Nevertheless, 

[6] 

the Commission considered the evidence in the light of 
Sierra’s contentions and concluded that if such a finding 
“were necessary or appropriate, on the record before us 
that finding would have to be that the 1948 rate is unrea- 
sonably low and therefore unlawful.”* This conclusion, 
together with the rest of the Commission’s opinion, was, 
expressly incorporated by reference in the Commission’s 
findings.” 


Appendix C, pp. 16 to 22. 
Appendix C, pp. 26 to 29. 
Appendix C, p. 30. 
Appendix C, p. 31. 
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Sierra’s petition for rehearing was denied by the Com- 
mission and it petitioned the Court of Appeals for the Dis- 
trict of Columbia Cireuit for review. The court of appeals, 
in a decision rendered February 24, 1955, directed that the 
Commission’s order be set aside and the case remanded 
with directions either to dismiss the proceeding or for 
further proceedings under Section 206(a) of the Act, on 
the ground that the contract specified rate could not be 
increased except by a proceeding under Section 206(a) of 
the Act in which a finding is made that the contract specified 
rate is unlawful. 

On March 23, 1955, in response to a motion by Sierra, the 
court modified its order to direct the Commission to dis- 
miss the proceeding, but without prejudice to the initiation 
of a new proceeding under Section 206(a). 


[7] 


Reasons for Granting Certiorari 


1. This case involves interpretation of an important 
provision of a major federal statute regulating interstate 
commerce. It involves the extent of the authority granted 
to the Federal Power Commission by the Federal Power 
Act to regulate rates for the sale of electric energy at whole- 
sale in interstate commerce. Particularly, the case involves 
the effect of private contracts upon the exercise of such 
regulatory power. The continuing importance of the sub- 
ject matter of the case is, therefore, obvious and needs no 
elaboration. 

2. The opinion of the court below clearly errs in the 
approach to the problem and in the conclusion reached. The 
result is that by reading an exception into Section 205( d) 
of the Act, the court makes a distinction between procedures 
applicable to rates embodied in contracts and those appli- 
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cable to rates embodied only in tariffs. The Act itself makes 
no such distinction. Considerations of policy do not favor 
such a distinction and there is no warrant for believing 
that Congress ever intended such a distinction. The Court, 
however, by making the distinction, narrowly and unneces- 
sarily limits the application of the refund procedure pro- 
vided by Section 205(e) of the Act to minimize losses result- 
ing from regulatory delays. 

3. Moreover, in making the distinction, the court seri- 
ously impairs the powers of the Commission. The court 
decides that the Commission has no power to fix the exact 
level of just and reasonable rates for a utility service where 
the wholesaling public utility and the distributing company 
have made a contract specifying the rate for that service. 
The court held that the Commission may take only a judicial 
approach to contract specified rates and that it may not 
change such rates where they lie within the judicially per- 
missible area. The special competence of the Commission 

[8] 
to determine what is the particular reasonable rate for a 
given service is not to be allowed to come into play in such 
cases. This drastic limitation upon the Commission’s powers 
should be carefully reviewed by this court to determine 
whether Congress intended such a result. 

4. The decision below is based in large part on the 
opinion of the Court of Appeals for the Third Circuit in 
Mobile Gas Corporation v. Federal Power Commission, 215 
F.2d 883 (1954), a case arising under rate regulation pro- 
visions of the Natural Gas Act,® which were based upon the 


8. 52 Stat. 821, 15 U.S.C. 717-717w; ef. Sections 205 and 206 
of the Federal Power Act with Sections 4 and 5 of the Natural 


Gas Act. 
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earlier Federal Power Act. This case, however, was taken 
up on writs of certiorari shortly after the decision in the 
case at bar and is now pending before this court." The 
reasons advanced in the petitions for certiorari in the 
Mobile case are, in the main, applicable and equally impor- 
tant here, but the several differences between the Natural 
Gas Act and the Federal Power Act should also be con- 
sidered by this court. In particular, it should be pointed out 
that the decision of the court below deprives the petitioner 
of the equitable refund procedure available to it under Sec- 
tion 205(e) of the Power Act, resulting in the possibility, 
if not certainty, of a major windfall to Sierra. The decision 
unnecessarily gives Sierra the benefit of regulatory delay. 
In the Mobile case, on the other hand, the choice was not 
between the use of an equitable procedure and one giving 
the benefit of delay to a particular party ; under the Natural 
Gas Act provisions applicable to that case, the choice lay 
between placing the burden upon one party or the other. 
The possibility of minimizing the burden by an equitable 
refund procedure was not there present. 
[9] 

5. According to the court below, the only error com- 
mitted by the Commission lay in the failure to make a find- 
ing as to the present reasonableness of the contract specified 
rate. It is clear, however, that the Commission made such 
a finding on the basis of issues fully and expressly litigated 
before it. That this finding appears in the Commission’s 
opinion, rather than its formally enumerated findings, is 
immaterial since the opinion was expressly made a part of 
the findings. 

6. Having found error because of the omitted finding, 


8a. Case Nos. 436 and 556. 
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the court below erroneously ordered dismissal of the case, 
directly contrary to applicable precedents of this court.® 
Having pointed out the error, the court should have per- 
mitted the Commission to reconsider the matter so that 
neither party would be unjustly enriched. because of the 
Commission’s error. 

The statements of fact by the court below ignore certain 
findings of the Commission and are directly contrary to the 
record in certain respects. Since these errors are not ma- 
terial to the basis of the court’s decision, we are not con- 
cerned with them here and will not enumerate them in this 
petition. The argument which follows points out the correct 
construction of the pertinent provisions of the Federal 
Power Act (Point I), the error in the approach made by the 
court below (Point II), the reasons why the contrary inter- 
pretation should have been made (Point III), and the 
serious effect of the court’s interpretation upon the Com- 
mission’s regulatory powers (Point IV). Finally, the argu- 
ment points out the clear error and unjust effect of the 
court’s directions for remand, and the resulting interference 
with the Commission’s powers (Point V). 


[10} 
I. 

The Language of the Federal Power Act Applies the Rate 
Filing Method of Initiating Rate Increases to All Rates, 
Without Distinction. 

Sections 205 and 206 of the Act set forth the general 


scheme for regulation and control of power rates subject 
to the’ jurisdiction of the Federal Power Commission. 


9. Florida v. United States, 282 U.S. 194, 215 (1931) ; Atlantic 
Coast Line R. Co. v. Florida, 295 U.S. 301 (1935) ; Federal Power 
Commission v. Idaho Power Co., 344 U.S. 17, 20 (1952). 
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Section 205 sets up the plan for the day-to-day functioning 
of regulation. First, this section imposes the primary duty 
upon regulated utilities to charge only just and reasonable 
rates without discrimination or preference. Second, these 
utilities are required to file with the Commission their 
schedules of rates and charges. Third, the method is set 
up by which the utilities are to change their rates to make 
them just and reasonable. A statutory waiting period per- 
mits the Commission to review any change in a rate before 
it becomes effective. The Commission may if it is not then 
satisfied, or if it receives a complaint, hold hearings to 
determine the lawful rate, suspend any proposed increase 
for five months, and order refund of any increase collected 
after the five months’ suspension to the extent that the 
increase is not proved by the filing utility to be reasonable. 

It should particularly be noted that this section refers to 
all rates and charges. Congress did not distinguish between 
rates embodied in tariff schedules and rates embodied in 
contracts. A contract rate clearly becomes effective by 
reason of the filing, not by operation of the contract. In 
fact, when referring to contracts in Section 205, Congress 
described them as contracts “relating to” rates and it may 
fairly be concluded that Congress had in mind that contracts 
would relate to rates, not fix them. 

[11] 

The language of Section 205(d) reads in part: 

“* * * no change shall be made by any public utility in 
any such rate * * * or contract relating thereto, except 


after thirty days’ notice * * *. Such notice shall be 
given by filing * * * new manages * * *” (Emphasis 


supplied.) 
9a. Montana-Dakota Utilities Co. v. Northwestern Public Serv- 


ice Co., 341 U.S. 246, 251 (1951). 
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It is notable that both a rate and a contract may thus be 
changed by filing a “schedule.” If this wording is effective to 
permit rates to be changed by a filing, as all admit, it must 
be equally effective to permit a contract relating to rates to 
be changed by a filing. 

It is, of course, possible that a utility might fail in its 
duty to determine and file just and reasonable rates. Sec- 
tion 206(a), therefore, gives the Commission authority, on 
its own motion or on complaint, to determine whether an 
existing rate is just and reasonable, and if not, to fix the just 
and reasonable rate. 

The Court below holds that the present proceeding should 
have been initiated under the latter section. But Section 
206(a): was framed to authorize complaints about public 
utilities, not by them. Except to eliminate a preference in 
favor of some customer, the section seems to contemplate 
that any resulting revision of rates would be downward. 
Otherwise, it is difficult to explain the fact that, although 
Section 205(e) expressly places the burden on the public 
utility to show that an increased rate is just and reasonable, 
no corresponding requirement is expressed in Section 
206(a)| It is also difficult to explain why the court below 
interprets the Act to require a procedure which the utility 
is to initiate by a complaint against itself. 

The scheme of regulation described in Section 205 is not 
unusual or unique and is often referred to as the “filed rate” 
policy. Cases from Arkansas, Colorado, Missouri, New York 

[12] 
and Pennsylvania have permitted filed rate increases to take 
effect for service rendered under contract. A recent deci- 


10. Harrison Electric Co. v. Citizens Ice & Storage Co., 149 Ark. 
302, 232 S.W. 932 (1921) ; Denver & S. P. Ry. Co. v. City of Engle- 
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sion of the Illinois Supreme Court shows that the “filed 
rate” policy is accepted in that state.” 

Wichita R. R. v. Public Utilities Comm., 260 U.S. 48 
(1922), referred to by the court below, does not aid in 
interpreting the Federal Power Act because that case was 
decided upon the express assumption that the Kansas 
statute involved did not adopt the “filed rate” procedure. 


II. 


The Choice Does Not Lie Between a Procedure Which 
Abrogates Contracts and a Procedure Which Does Not. 


The foregoing description of the regulatory scheme of the 
Act was not, however, accepted by the court below. Adopt- 
ing a suggestion by Sierra, it stated: 

“The novel and important question for decision is 
whether and to what extent the pre-existing right of 
utilities to enter into enforceable rate contracts has 


[13] 


been abrogated by the Commission’s power under the 
Act to regulate rates.” 


This raises a false issue. All contracts for public utility 
service are subject to the exercise of the legislative power 


ee eee 


wood, 62 Colo. 229, 161 Pace. 151 (1916), writ of error dismissed 248 
US. 294, 39 S.Ct. 100 (1919) ; Midland Realty Co. v. Kansas City 
Power & Light Co., 300 U.S. 109, 57 S.Ct. 345 (1937); North 
Hempstead v. Public Service Corp., 231 N.Y. 447, 182 N.E. 144 
(1921) ; Public Service Commission v. Pavilion Natural Gas Com- 
pany, 232 N.Y. 146, 133 N.E. 427 (1921) ; Suburban Water Co. v. 
Borough of Oakmont, 268 Pa. 243, 110 A. 778, 781 (1920). See 
also Duquesne Light Company v. Public Service Commission, 273 
Pa. 287, 117 A. 63 (1922) ; Letper v. Baltimore & P. R. Co., 269 Pa. 
998, 105 A. 551 (1918) ; V. & S. Bottling Company v. Mountain Gas 
Company, 261 Pa. 523, 104 A. 667 (1918) appeal dismissed 251 
U.S. 544, 64 L.Ed. 406, 40 S.Ct. 218. 


11. Antioch Milling Company v. Public Service Company of 
Northern Illinois, 123 N.E. 2d 302 (Ill. 1954). 
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of regulation.’* The possibility of change by regulatory 
powers does not nullify or abrogate such contracts. We are 
concerned here to determine how the Act specifies that con- 
tracts shall be changed, not whether they shall be changed. 
All this is, of course, conceded by Sierra and assumed by the 
court below. 

They insist, however, that to apply the “filed rate” process 
of the Act to contracts is to abrogate or nullify all rate 
contracts subject to the Act. Clearly, this does not follow. 
The possibility of change is inherent in all public utility 
service contracts. That the change may be initiated by a 
rate filing by one of the parties (or, indeed, by a complaint 
by the other) does not nullify the contract. The “filed rate” 
procedure is well recognized, as we have shown,” and where 
it is prescribed any public utility service contracts which 
specify rates must imply the use of that procedure. That 

[14] 
the use of contracts subject to the “filed rate” procedure is 
desirable is eloquently demonstrated by the situation in the 
natural gas industry. There, numberless rate increases have 


12. ‘‘‘Rights of property which have been created by the common 
law cannot be taken away without due process; but the law itself, 
as a rule of conduct, may be changed at the will, or even at the 
whim, of the Legislature, unless prevented by constitutional limita- 
tions. Indeed the great office of statutes is to remedy defects in the 
common law as they are developed, and to adapt it to the changes 
of time and circumstances. To limit the rate of charge for services 
rendered in a public employment, or for the use of property in 
which the public has an interest, is only changing a regulation 
which existed before. It establishes no new principle in the law, but 
only gives a new effect to an old one.’’ Munn v. People of Illinois, 
94 U.S. 113 at 134. 


13. Supra, notes 10 and 11. 


14. See eg.. Suburban Water Co. v. Borough of Oakmont, 
supra, at p. 781, where the Pennsylvania Supreme Court said in 
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been instituted since the war by filings under Section 4(d) 
of the Gas Act and almost without exception they involve 
sales made under contracts which in some manner specify 
the rates to be charged. Yet, new contracts are being made 
every day for gas sales subject to the Gas Act. The point 
is that both pipeline and distributing companies, accepting 
the “filed rate” process as a fact, still find contracts useful 
to establish conditions of sale for the time being.” 

It is not true, therefore, that the court below was choosing 
between a mode of regulation which abrogated contracts 
and one which did not. The only choice to be made was 
between two methods by which such contracts eould be 
changed. 

These considerations also dispose of the court’s adoption 
of a restrictive rule of interpretation because the taking 
away of a “common law right” was involved.’® No one has 
a right to a particular mode of regulation” and the contract 
here in question was entered into 12 years after the filed 
rate procedure of the Power Act was adopted. 


a 
holding that a filed rate may supersede a contract rate: ‘‘ All public 


service contracts are viewed in the light of having been made with 
an implied provision that the rate named therein is subject to 
change, according to law, so as to keep it reasonable and non- 


discriminatory at all times.’’ 


15. The absence of any reported challenge to the application of 
the filed rate process under either the Power Act or the Gas Act 
prior to the present case and the Mobile case should have some 
weight, too. 


16. Appendix A, p. 4. 
17. See Munn v. People of Illinois, supra, note 12. 








[15] 
III. 
As a Matter of Policy, as Well as of Interpretation, the 
Application of the Rate Filing Procedure to Contract 
Specified Rates Is Essential. 


We turn to a comparison of the procedure under Section 
205 with that under Section 206(a) to ascertain whether as 
a matter of policy, it is reasonable to conclude that Con- 
gress intended what it said when it prescribed the filing 
procedure for all rates without distinction. 


1. The Filing and Review Procedure of Section 205 As- 
sures Commission Control of Rates Without Unneces- 
sary Administrative Burden. 


Under Section 205 a filed increase may become effective 
without formal, affirmative Commission action whereas 
under Section 206(a) a hearing and order is required in 
all cases. However, this is not to say that under Section 205 
the utility may act arbitrarily in filing a rate increase. At 
least thirty days must elapse between the date of filing and 
the effective date of the new rate. The Commission has, by 
rule, enlarged the notice period to sixty days for increases 
in rates and has required the utility to file detailed infor- 
mation in support thereof.’*® Thus the Commission has basic 
data and full opportunity for review of each filing. 

In any case where the Commission is not satisfied with 
the supporting data or in which it receives a protest (as in 
the instant proceeding) it may order a hearing to determine 
and fix the just and reasonable rate. Section 205(e) author- 
izes the Commission, after full hearings, to make such 
orders with reference to the rate in question as would be 


18. 18 C.F.R. Section 35.3(c). 
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[16} 


proper in a proceeding initiated after the rate had become 
effective, i.e., in a Section 206(a) proceeding. Thus, in any 
contested increase proceeding, the Commission’s powers are 
identical under either section. 

The procedure just described constitutes due process of 
law whether applied to rates embodied in tariffs or to rates 
embodied in contracts.” There is nothing in the procedure 
which makes it any less legal, equitable or practicable in one 
situation or the other. 


2. The Refund Procedure of Section 205 Minimizes the 
Hardship of Regulatory Delay and Should Be Used as 
Extensively as Possible. 


Section 205(e) permits a contested rate increase to be- 
come effective, subject to refund, after a five months’ sus- 
pension period, whereas under Section 206(a) no change in 
rate can be made until the Commission has held a hearing 
and made a formal determination. The collection and refund 
procedure was clearly intended to minimize hardship result- 
ing from delays in the regulatory process. When the just 
and reasonable rate is finally fixed, the utility must refund, 
with interest, any excess actually collected during the course 
of the proceeding. Thus, the utility finally retains and the 
customer pays only the proper amount. 

Under Section 206(a) however, delays will frequently 
result in a windfall to one party and a loss to the other. 

Interpretation, then, should favor the use of Section 205 
wherever possible, rather than Section 206(a), from the 
standpoint of equitable treatment of the parties during a 
contested rate proceeding. There is no reason why it should 


19. See cases cited in note 10, supra. 
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not be used where a contract specified rate is involved, and 
every reason why it should be used. 
[17] 

3. The Filed Rate Procedure of Section 205 Does Not Give 
the Utility Any More Latitude Than the Complaint 
Procedure of Section 206(a). 

The court below stressed the requirement of Section 
206(a) that the existing rate first be found unreasonable 
before a modification is made. Section 205(e), on the other 
hand, requires the utility to prove the reasonableness of 
the new rate and is silent as to the old rate. 

These would seem to be two sides of the same coin; if the 
new rate is reasonable, the old must be unreasonable and 
vice versa. The court below states, however, that “the statu- 
tory purpose may be satisfied by more than one rate.’”° 
Therefore, it concludes that to permit filed rates to super- 
sede contracts would be to give the utility a choice among 
reasonable rates and that this should not be permitted if 
the court can interpret the statute in any other way. 

The court, however, has confused judicial review of rates 
with the actual process of making rates. True, when a court 
applies statutory standards to a rate, it must be satisfied 
if the rate falls within a given area. Judges must use yard- 
sticks, not micrometers, in passing upon the actions of 
regulatory commissions. The more precise evaluation of the 
various elements of reasonableness is left to the expert 
administrative body.” Obviously, this does not mean that 


20. Appendix A, p. 5. 


21.| The court below quotes from Montana-Dakota Utilities Co. 

v. Northwestern Public Service Co., 341 U.S. 246, 251 (1951) the 

following sentence : ‘Statutory reasonableness is an abstract quality 

represented by an area rather than a pinpoint.’’ But this court 

went on to say in the same paragraph: ‘‘To reduce the abstract 

concept of reasonableness to conerete expression in dollars and cents 
is the function of the Commission. ’’ 
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the Commission chooses a rate at random within the statu- 
tory area. It weighs the various factors and concludes for 
itself what is the reasonable rate under all the circum- 
stances. This is clearly what Congress intended it to do, for 
[18] 

in Section 206(a) it directs the Commission to “determine 
the just and reasonable rate * * * to be thereafter observed 
and in force.” 

It may be that the court below visualized the Commission 
in a Section 205(e) hearing as simply applying to a utility’s 
filed rate the judicial rules for review of a Commission fixed 
rate. It must be clear that this is not so. The Commission 
takes into account everything which is relevant to the rea- 
sonableness of the rate and determines reasonableness in 
accordance with its own precise, expert standard. Thus, in 
the case at bar, the Commission considered in detail (and 
rejected) Sierra’s contention that contract considerations 
made the rate specified therein reasonable regardless of the 
subsequent rise in PG&E’s costs. The Commission was 
clearly engaged in carrying out its duty to determine the 
reasonableness of the rate filed by PG&E, not merely by 
rules of judicial review, but by exercise of its expert judg- 
ment as to reasonableness. 

Even if it had judicial room to allow or require a different 
rate the Commission could not have been compelled to do so 
merely because of the existence of a contract specifying 
that rate. The power to choose among the judicially per- 
missible rates was given to the Commission, not to con- 
tracting parties. 


22. Emphasis supplied. 
23. Appendix C, pp. 16 to 22. 
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Evidencing the Commission’s interpretation of its duties 
is the fact that it found that the existence and circumstances 
of Sierra’s contract did not affect the reasonableness of the 
filed increase. This clearly disposed of the issue from the 
regulatory point of view regardless of whether the Com- 
mission added, as it did, that any lower rate would be 
unreasonable. 

The burden of proof requirement of Section 205(e) 
reinforces the conclusion that contracting parties lose no 
rights under this procedure. The old rate, contract specified 

[19] 
or not, will remain as the effective rate under Section 205 
unless the utility satisfies the burden of proof that the 
increased rate is just and reasonable. The presumption thus 
is in favor of the status quo. Similarly under Section 206(a), 
if the Commission or a complainant proposes a change 
in the rate the Commission must find the old rate unreason- 


able before ordering a change. Again, the status quo is 
favored. The use of the Section 205 procedure therefore 
does not deprive the purchaser of utility service under con- 
tract of any right which he would have had in a Section 
206(a) proceeding. 


IV. 
The Decision Below Permits Private Contracts to Curtail 
the Rate Determination Powers of the Commission. 

The court below holds that the procedure of Section 
206(a) must be used where the rate is specified by contract 
because a contract rate cannot be changed if it lies within 
the statutory area of reasonableness. This is a drastic limi- 
tation on the powers cf the Commission. Where a contract 
specified rate is involved, the court would require the Com- 
mission to forget its position as an expert, make no use of 
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its special competence as a regulatory authority, and deter- 
mine whether the rate meets statutory standards from the 
judicial point of view. The Commission would be deprived 
of any opportunity to make a precise application of the 
standards from its expert point of view. The contracting 
parties would take over the Commission’s function of decid- 
ing where, within the statutory area, the rate is to be fixed. 

Surely, Congress intended no such result. Contract speci- 
fied rates were subject to change by direct legislative ac- 
tion, within constitutional limits, long before the Power Act 

[20] 
was adopted.* In delegating authority over such rates to 
the Commission, Congress could not have intended to create 
an area of immunity from change and certainly used no 
language appropriate to such an intention. 

In the Montana-Dakota case, this court stated that the 
Commission’s function is to reduce reasonableness to 
specific terms, in direct contrast to the judicial function of 
determining whether the rate lies within a permissible area. 
The Court was dealing there with an attack upon a contract 
rate so the language is especially appropriate here. 

It has never been suggested that the Commission does not 
have power in the ordinary rate case to determine the 
reasonable rate for a given service. If the language of 
Section 205(e)—or of Section 4(e) of the Gas Act—is ade- 
quate for this purpose in the “ordinary” case, then it is 
equally adequate for the case involving a contract specified 
rate. 

The severe and unusual limitation which the court below 
would impose on the Commission’s powers, clearly requires 


24. Munn v. People of Minois, supra, note 12. 


25. Supra, note 20. 
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examination by this court to determine whether Congress 


intended such a result. 
V. 


The Refusal of the Court Below to Permit the Commission 
to Correct Its Alleged Error Was Contrary to Deci- 
sions of This Court and Usurped the Commission’s 
Regulatory Authority. 


The Commission stated in its opinion herein that, if a 
separate finding on the lawfulness of the contract rate were 
necessary, it would have to be that the contract rate was 
unreasonably low and therefore unlawful. This conclusion 

[21] 

was expressly incorporated in the Commission’s formal 
findings,** apparently for the very purpose of avoiding the 
need for further proceedings in the event that the Commis- 
sion had misconstrued the law. The court disregarded this 
conclusion, however, on two grounds. First, it stated that 
it was based upon a record in which the reasonableness of 
the contract rate was not in issue, and, second it stated 
that the Commission carefully avoided a finding on these 
issues.” These statements are clearly contrary to fact. Not 
only was the issue raised at the outset and evidence intro- 
duced thereon, but both PG&E and Sierra requested oppo- 
site findings thereon. Furthermore, the Commission gave 
the issue separate and careful consideration in its opinion, 
and made its conclusion a part of its findings.*® 

Even so, the court below originally directed the ease to be 
remanded for dismissal “or for further proceedings under 


26. All of the Commission’s opinion was expressly incorporated 
in its findings and made a part thereof. Appendix C, p. 31. 


27. Appendix A, p. 8. 
28. Appendix C, pp. 30 and 31. 
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Section 206(a)”,”® thus giving the Commission an oppor- 
tunity to correct its error. On motion of Sierra, however, 
the court modified its direction and directed absolute dis- 
missal, but “without prejudice to the initiation of a new 
proceeding under Section 206(a).”*° 

This is directly contrary to this court’s decision in 
Florida v. United States, 282 U.S. 194 (1931) where, in set- 
ting aside a rate increase order of the Interstate Commerce 
Commission for lack of essential findings, this court left the 
Commission free to make such determinations as the situa- 
tion might require (282 U.S. at p. 215). This court held in a 
subsequent proceeding involving the same increase that 

[22 
when the Commission supplied the necessary findings, the 
railroad was entitled to retain the increase collected during 
the course of the first proceeding since the findings showed 
that the rate then collected was no more than reasonable 
over the entire period. Atlantic Coast Line R. Co. v. Florida, 
295 U.S. 301 (1935). 

If, as we assume, the court below intended to nullify the 
entire proceeding in the case at bar, then PG&E would be 
faced with refunding the very substantial increase collected 
from Sierra since September 6, 1953, in the face of an 
express conclusion of the Commission that any lesser rate 
was unreasonable. This court should not allow the prin- 
ciples of the two cases just cited to be disregarded in such 
a fashion. At the very least, the Commission should be per- 
mitted to make a formal finding on the issue. 

The court’s order, in effect, substitutes for the rate 
approved by the Commission a different rate without any 


29. Appendix A, p. 8. 
30. Appendix B, p. 9. 
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determination by either the court or the Commission that 
the substituted rate is just, reasonable or lawful for the 
period in question. This is clearly an invasion of the Com- 
mission’s rate-fixing powers, prescribing a result on pro- 
cedural grounds which should be reached, if at all, only by 
Commission action. 

We recognize that it may be contended that the entire 
proceeding was ineffective because initiated under Section 
205 rather than 206(a), but this would indeed be harking 
back to the days when a common law plaintiff selected a 
writ at his peril. There can be no question that the Com- 
mission is in a position to render a decision in the instant 
proceeding in accordance with the principles laid down by 
the court below, if that is required. 

As this court recently said in Federal Power Commission 
v. Idaho Power Co., 343 U.S. 17 (1952), “The guiding prin- 
ciple, violated here, is that the function of the reviewing 


[23] 

court ends when an error of law is laid bare. At that point, 
the matter once more goes to the Commission for recon- 
sideration.” The ultimate determination to be made by the 
Commission in the case at bar is the reasonableness of a 
rate. That determination cannot be made in the first in- 
stance by a court nor can it foreclose the Commission from 
making such a determination. 


Conclusion 


It is submitted that this case involves questions of major 
importance in the interpretation and administration of the 
rate regulation powers of the Federal Power Commission 
under the Federal Power Act. 

It is further submitted that the decision of the court 
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below is so clearly in error and involves such serious con- 
sequences that this court should issue a writ of certiorari 
to review the judgment. 


Respectfully submitted, 


Rosert H. GERDES 


F. T. Sears 


245 Market Street 
San Francisco 6, California 


Rosert BE. May 


Wueat, May anp SHANNON 


520 Shoreham Building 
Washington 5, D.C. 


Attorneys for Petitioner, 
Pacific Gas and Electric 
Company 
Of Counsel: 


Joun C. Morrissey 


245 Market Street 
San Francisco 6, California 


Dated: April 22, 1955. 
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[1] 
[Title of Court and Cause Omitted] 


BRIEF FOR RESPONDENT IN ANSWER TO 
PETITION FOR CERTIORARI 


The primary issue presented by this petition and the 
companion petition filed in No. 744 by the Pacific Gas and 
Electric Company is identical with the issue presented in 
the petitions of United Gas Pipe Line Company in No. 
436 and the Federal Power Commission in No. 556, both 
against Mobile Gas Service Corporation, as respondent, 
in which certiorari was granted by this Court. That issue 
is whether a contract between two utility companies for 
the purchase and sale of gas (here electric power) at a 
fixed rate for a term of years, which contract has been 
accepted for filing by the Federal Power Commission, 

[2] 
remains legal and binding until and unless the contract 
is found to be against the public interest by the Federal 
Power Commission, or whether such a contract may be 
abrogated unilaterally at any time by the selling company 
by the mere filing of a schedule of higher rates, regardless 
of the reasonableness of the contract rate. 

Our contentions in support of the decisions below are 
fully set forth in our briefs filed with this Court in opposi- 
tion to the petitions for certiorari in Nos. 436 and 556. 

The only apparent difference between the two cases 
is that the case involved in Nos. 436 and 556’ arose under 
the Natural Gas Act, whereas the case involved in the 
present petition? arose under the Federal Power Act. 
However, so far as the basic issue involved is concerned, 
the two Acts are so substantially identical that a decision 


1. Hereinafter sometimes referred to as ‘‘the Mobile case’’. 
29 Hereinafter sometimes referred to as ‘‘the Sterra case.”’ 
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by this Court in one would necessarily be controlling in 
the other. In each case a public utility company had entered. 
into a contract to sell, in the Mobile case natural gas, and 
in the present case electric power, at wholesale to another 
public utility company for resale by it to its customers, 
at a fixed rate and for a fixed period of time. Both con- 
tracts had been accepted for filing by the Federal Power 
Commission and therefore constituted the legal rate. In 
each case the selling company sought to abrogate its con- 
tract by the device of merely filing a schedule of higher 
rates | before the Federal Power Commission without 
obtaining the consent of the purchasing company to such 
increases in the contract rate, and in each case the pur- 
chasing company filed a petition with the Federal Power 
Commission alleging the existence of the contract and 
asking that the filing be rejected as unlawful because in 
[3] 

violation of the contract. Both Mobile and Sierra, // the 
respective purchasing companies, contended that a duly 
filed rate contract is valid and binding until and unless 
found to be against the public interest by the Federal Power 
Commission after a hearing under the appropriate provi- 
sions of the respective Acts. 

In the Mobile case the Commission dismissed Mobile’s 
petition on the ground that the existence of a contract did 
not prevent the selling company from increasing the rate 
by the unilateral act of filing a schedule of increases. 
The Court of Appeals for the Third Cireuit reversed the 
Commission on the ground that the contract was valid and 
binding until and unless the contract were found to be 
unreasonable by the Commission in an appropriate pro- 
ceeding.* 


3. Mobile Gas Service Corporation v. Federal Power Commis- 
sion, 215 F.2d 883 (1954), cert. granted, Feb. 28, 1955, Nos. 436, 


906. 
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In the Sierra case, the Commission denied the relief 
sought (that the filing be rejected), but ordered hearings 
as to the reasonableness of the proposed new rates and 
reserved Sierra’s right to advance its contentions at such 
hearings. After hearings the Commission (Commissioners 
Smith and Doty dissenting) held that the proposed new 
rate was neither exorbitant, discriminatory nor preferen- 
tial and was therefore lawful, and dismissed Sierra’s con- 
tentions, holding as it had in the Mobile case that the rate 
provisions in the contract had no binding effect. On petition 
for review to the Court of Appeals for the District of 
Columbia Circuit, Sierra urged, first, that the Commission 
had erred as a matter of law in holding that the contract 
rate could be unilaterally abrogated without a finding by 
the Commission that the contract was unreasonable, and, 
secondly, that in any event, the Commission’s finding that 
the proposed new rate was lawful in the light of the circum- 

[4] 

stances // surrounding the negotiations of the contract was 
abritrary, capricious and contrary to the evidence. The 
Court of Appeals, citing the decision of the Third Circuit 
in the Mobile ease, reversed the Commission on the law, 
holding that the contract rate was valid and binding until 
and unless it were found to be unreasonable in an appro- 
priate proceeding.* Thus the Court of Appeals did not 
reach the issue raised by Sierra as to whether or not the 
Commission’s order was arbitrary and contrary to the 
evidence. 

It will be seen from the foregoing that the issue decided 
by the Courts below is identical in each ease.» Accordingly, 


4, The opinion of the Court of Appeals is not vet reported. See 
Appendix to Petition. pp. la, et seq. 
5. Petitioner, although conceding that the two cases ‘‘present/s] 


substantially the same question’’ (Pet. p. 9), asserts that because 
there has been a hearing and finding as to the reasonableness of the 
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while we believe the decisions below in both cases were 
clearly correct, we recognize that inasmuch as this Court 
has granted certiorari in the Mobile case, justice requires 
that the instant petition be not denied prior to the decision 
of this Court in the Mobile case. 

It is also apparent that while a reversal by this Court 
on the question of law determined by the Third Cireuit in 
the Mobile case would require a reversal of that question 
in the instant case, such a result would leave undetermined 
Sierra’s contentions in the instant case as to the arbitrary 
nature of the Commission’s findings and order. In order 
that these contentions may be presented to this Court either 
as a further ground for sustaining the decision below or as 

[5] 

a ground for remanding the // case to the Court below for 
further action in the event of a reversal on the question of 
law, we join with the Solicitor General in requesting that the 
petition be not held over until the determination in the 
Mobile case, but that it be granted and the case set down 
for argument on the same day as the Mobile case, to the end 
that all questions in both cases may be fully presented to 
this Court. 

Respectfully submitted, 

Wi1amM C. CHanter, 
Attorney for Respondent. 


Exxrorr E. Voss, 
Of Counsel. 
May 5, 1955. 


new rate, whereas there has been no such hearing or finding in the 
Mobile case, ‘‘the posture of the instant case is different from that 
in No. 556’ (Pet. p. 11). We think this is a distinction without 
a Aeeeaice In both cases the purchasing company has been com- 
pelled to pay a rate in excess of that prov vided by its contract for a 
period of years without any finding as to the unreasonableness of 
that contract. Under the statutes as construed by the Courts below, 
such payments were illegal in both cases. The fact that a hearing 
has been held, resulting in a finding that the proposed new rate was 
reasonable, is immaterial. 
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[1] 
{Title of Court and Cause Omitted] 
BRIEF FOR RESPONDENT IN ANSWER TO 
PETITION FOR CERTIORARI 


The issues raised by this petition are substantially 
identical with those raised in No. 736, in which we filed 
a separate brief. As appears from that brief, to which 
the Court is respectfully referred, while we think that 
there is no substantial difference between the issue 
decided by the Court of Appeals in the instant case 
and that decided by the Third Cireuit in the Wobile* case, 
and while we believe both cases were correctly decided 
below, nevertheless, as this Court has already granted 
certiorari in the Vobile case (Nos. 436 and 556), we recog- 

[2] 
nize that justice requires that the present petition be not 
denied prior to a decision in the Mobile case. Moreover, 
because one substantial ground in support of our conten- 
tion that the Federal Power Commission’s order should 
be reversed was not reached or passed upon by the Court 
below, we join in requesting the Court to grant the present 
petition and ask that the case be set down for argument 
on the same day as the Mobile case, so that all questions 
raised in both cases can be fully presented to this Court. 


Respectfully submitted, 


Wittiam C. CHANLER 
Attorney for Respondent. 
Exxuiotr E. Voss, 
Of Counsel. 


May 5, 1955. 
*Mobile Gas Service Corporation v. Federal Power Commission, 


215 F.2d 883 (3rd Cir., 1954), cert. granted, February 28, 1955, 
Nos. 436, 556. 
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Jurisdiction 
Question presented 
Statute involved 
Statement 
Summary of Argument 
Argument 
I. The Commission properly applied the filed rate proce- 
dure set out in Sections 205(d) and 205(e) of the Power 
Act to the new schedule filed by the Public Utility, even 
though the existing rate was embodied in a contract. 
A. The Commission’s application of Sections 205(d) 
and 205(e) accords with the terms of the Power Act 
and the usual provisions of utility regulatory stat- 


B. The application of the filed rate procedure does not 
result in inequity to Sierra 
II. The Commission’s determination that the proposed rate 


filed by the Public Utility was reasonable is sup- 
ported by substantial evidence 
A. Applying appropriate standards for fixing rates, the 
Commission properly found that the proposed rate 
will provide no more than a fair return to the Public 
Utility from its service to Sierra and is therefore 
reasonable 
- The Commission was not required to depart from the 
established rate-making standards by Sierra’s claim 
of special circumstances surrounding negotiation of 
the 1948 contract rate 
1. Existence of a contract does not alter the test of 
reasonableness 
2. The facts, as found by the Commission, did not 
justify departure from the cost of service test 
3. Sierra seeks favored treatment. 
Conclusion 





[ii] 
CITATIONS 
CASES 


Armour Packing Co. v. United States, 209 U.S. 56 

B. & O. R.R. Co. v. United States, 345 U.S. 146 

Banton v. Belt Line Ry., 268 U.S. 413 

Cities Service Gas Co. v. Federal Power Commission, 155 F.2d 
694, certiorari denied, 329 U.S. 773 

Colorado Interstate Gas Co. v. Federal Power Commission, 324 


287 
Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 
26, 27, 29 


Interstate Commerce Commission v. Chicago Great Western 
Ry., 209 U.S. 108 

Menasha W. W. Co. v. Minneapolis, St. P. & $.S.M. Co., 245 
U.S. 633, affirming 159 Wisc. 130. 

Midland Realty Co. v. Kansas City Power & Light Co., 300 
U.S. 109, affirming 338 Mo. 1141 

Mobile Gas Service Corp. v. Federal Power Commission, 215 
F.2d 883, pending on writs of certiorari Nos. 17, 31, this 

9, 10, 14, 15, 16, 18, 19, 22 

Montana-Dakota Utilities Co. v. Northwestern Public Service 
Co., 341 U.S. 246 

Northern Pacific Ry. v. North Dakota, 236 U.S. 585 

Pacific Gas and Electric Company v. Sierra Pacific Power 
Company, No. 53, this Term 

Panhandle Eastern Pipe Line Co. v. Federal Power Commis- 
sion, 324 U.S. 635 

Pennsylvania Water & Power Co. v. Federal Power Commis- 
sion, 193 F.2d 230, affirmed, 343 U.S. 414........-----sssesseeeeeeeees 

Public Service Commission v. Pavilion Natural Gas Co., 232 








[ii] 


Safe Harbor Water Power Corp. v. Federal Power Commis- 
sion, 179 F.2d 179, certiorari denied, 339 U.S. 957 

Suburban Water Co. v. Oakmont Borough, 268 Pa. 243 

United Gas Pipe Line Co. v. Mobile Gas Service Corp., No. 
17, this Term 

United States v. Public Utilities Commission of California, 
345 U.S. 295 

Universal Camera Corp. v. National Labor Relations Board, 


340 U.S. 474 


STATUTES 
Federal Power Act, 49 Stat. 838, 16 U.S.C. 791a: 


4, 18, 16, 39 

4,13, 16, 20, 22, 23, 40 
5 

9, 10, 15, 16, 21, 23, 41 


Miscellaneous: 
18 C.F.R. 35.1-.13 
18 C.F.R. 35.3(¢) (7) 
H. Rep. No. 1318, 74th Cong., 1st Sess., p. 29 
S. Rep. No. 621, 74th Cong., Ist Sess., p. 51 


50 





[1] 
[Title of Court and Cause Omitted]? 


BRIEF FOR THE FEDERAL POWER COMMISSION 


Opinions Below 


The opinion of the Court of Appeals (R. 478-482) is 
reported at 223 F.2d 605. The opinions and order of the 
Federal Power Commission (R. 443-477) are reported at 
7 PUR 3d 256. 

Jurisdiction 


The original judgment of the Court of Appeals was 
[2] 

entered on February 24, 1955 (R. 483). Thereafter, // on 
the motion of Sierra Pacific Power Company, the Court of 
Appeals modified its judgment on March 23, 1955 (R. 495). 
The petition for a writ of certiorari was filed on April 20, 
1955 and granted on May 23, 1955 (R. 496), 349 U.S. 937. 
The jurisdiction of this Court rests on 98 U.S.C. 1254(1) 
and Section 313(b) of the Federal Power Act. 


Question Presented 


Whether, under the Federal Power Act, the Federal 
Power Commission may permit a schedule increasing a 
public utility’s rate for the sale of electric energy for resale 


1. This is a companion ease to Pacific Gas and Electric Com- 
pany v. Sierra Pacific Power Company, No. 58, this Term, also pend- 
ing before this Court on a writ of certiorari. A related question 
under the Natural Gas Act is presented in Federal Power Commis- 
sion v. Mobile Gas Service Corporation, No. 31, this Term, and its 
companion case, United Gas Pipe Line Co. v. Mobile Gas Service 
Corporation, No. 17, this Term. 
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to be filed, become effective, and supersede the existing 
filed rate upon a finding after full hearing that the in- 
creased rate is not unlawful, but without a finding as to the 
unlawfulness of the existing rate, where the existing rate 
is embodied in a contract between the public utility and its 
purchaser filed with the Commission as a rate schedule, 
and the purchaser has not agreed to the increase. 


Statute Involved 


The pertinent provisions of the Federal Power Act, 49 
Stat. 838, 16 U.S.C. 791a, et seq., are set out in the Appendix, 
infra, pp. 39-42. 


Statement 


Respondent, Sierra Pacific Power Company, distributes 
electric power to customers in eastern California and north- 
ern and northwestern Nevada (R. 5, 467). It purchases 


“77% of its power requirements from Pacifie Gas and Elee- 
tric Company (PG&E), a “public utility” under Part II of 
the Federal Power Act (R. 466-7). 

Sierra’s purchases from PG&E began under contract in 

[3] 

1923 and continued under agreements entered // into in 1938 
and 1948 (R. 6, 261, 443, fn. 1). The 1948 contract (R. 138- 
146) was negotiated before the expiration of the previous 
agreement in order to increase Sierra’s capacity to meet a 
growing demand upon its system (R. 6-8, 32-33, 170-171, 
199-200, 205-208, 231-232, 264). It provided for the construc- 
tion of an additional 110 kv line (and, if necessary, a second 
such line) to supply the additional power (R. 142-144) and 
for the purchase of Sierra’s requirements from PG&E until 
December 31, 1964, or fifteen years after the new lines went 
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into service, whichever is later (R. 139, 145). Sierra agreed 
that it would purchase power exclusively from PG&E, 
except for minor standby and exchange agreements (R. 
139). The contract provided a flat charge for standby serv- 
ice and demand and energy charges for firm power service; 
the rate agreed upon was lower than PG&E’s previous rate 
to Sierra (R. 139-140). This 1948 contract was filed with 
the Commission as PG&E’s Rate Schedule FPC No. 3 (R. 
428, 444). 

Subsequently, on February 2, 1953, PG&E filed with the 
Commission the schedule here involved, designated as Sup- 
plement No. 1 to its Rate Schedule No. 3 (R. 428-430), 
increasing its rate to Sierra by about 28%, or by an esti- 
mated $419,400 for 1953 (R. 443).? The new schedule sub- 
stituted increased demand and energy charges for those 
theretofore used in billing Sierra for the approximately 

[4] 
40,000 kw of firm power purchased // under the 1948 agree- 
ment: the other terms of the contract were to remain in 
full force and effect (R. 428-430, 444).2 PG&E requested 
that the new schedule be effective April 6, 1953 (R. 431, 
444), thus giving more than the thirty days’ notice of rate 


29 The Commission found, without objection, that the sale was 
in interstate commerce for resale, within the Commission’s regula- 
tory jurisdiction (R. 448, 467-468). The only other PG&E services 
within the Commission’s jurisdiction are its sales to California- 
Oregon Power Company (R. 456, 469). PG&E’s other sales are in 
intrastate commerce and are subject to regulation by the California 
Public Utilities Commission (R. 457, 280-283, 411-413). 


3. The proposed charges and those to be superseded are similar 
to PG&E’s schedules ‘‘R’’ and ‘‘P-31,’’ respectively, filed with the 
California Public Utilities Commission. The former superseded the 
latter as the rate generally available for intrastate service to resale 
customers with no generating facilities of their own and purchasing 
only from PG&E (R. 2-4, 444 and fn. 2). 
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change required by Section 205(d) of the Federal Power 
Act, wnfra, p. 39.4 

In response to the Commission’s request for comments, 
Sierra objected to the incease as unreasonable and unjust 
and claimed that, although the 1948 contract rate might 
fail to provide a fair rate of return, it was just and reason- 
able because of the circumstances at the time the contract 
was made (R. 432).5 Thereafter, on March 13, 1953, the 
Commission, stating that the increased rates “may be un- 
just, unreasonable, unduly discriminatory or preferential,” 
entered upon a hearing “concerning the lawfulness of the 
proposed rates,” as authorized by Section 205(e) of the 
Power Act, infra, pp. 40-41 (R. 433). In addition, pending 
the outcome of the hearing the Commission, acting under 
the further provisions of 205(e), suspended the proposed 
rates until September 6, 1953, five months after April 6, 

[5] 

1953, the effective day requested by PG&E // (R. 433-434). 
Subsequently, when the Commission was unable to reach 
its decision by September 6, the proposed increase became 
effective (R. 440). However, under the authority of Section 
205(e), the Commission by further order directed PG&E 
to put into a special reserve the difference between its 
charges at the two rates, plus interest, subject to refund 
should the Commission find any portion of the increased 
rate to be unjustified (R. 440-442). 


4. Where a rate increase is proposed by the utility, the Commis- 
sion regulations require the filing of certain data 60 days prior to 
the proposed effective date of the increase. 18 C.F.R. 35.3(c) (7). 


5. The California Public Utilities Commission refused to com- 
ment since a similar application filed by PG&E was then pending 
before it. The Nevada Public Service Commission opposed the in- 
crease because of the contractual arrangement between PG&E and 
Sierra and requested a hearing e 432, 435-437). 
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Meanwhile, Sierra petitioned for leave to intervene in 
the proceeding and also requested the Commission to reject 
the proposed schedule as improperly filed on the ground 
that contract rights may not be changed under the rate 
filing and suspension provisions of Section 205 of the Power 
Act (R. 445). The Commission permitted Sierra to inter- 
vene but denied the request that the schedule be rejected— 
without prejudice, however, to Sierra’s right thereafter to 
press these contentions (R. 445-446).° 

At the hearing, Sierra renewed its contentions that the 
proposed supplement should be rejected. It claimed that 
Section 205 does not authorize alteration of a contract by 
the “unilateral act” of a public utility in filing new rates, 
or by an order of the Commission entered in a proceeding 
held on the suspension of such filing. Rather, it urged that 
contracts may be altered only after a rate investigation 
under Section 206 of the Act, infra, p. 41, and upon a finding 
that the contract rate was unlawful; it also contended that 
such a finding as to the reasonableness of the existing con- 

[6] 
tract rate was re- // quired before a schedule filed under 
Section 205(d) could be permitted to become effective (R. 
458). In addition, it urged the Commission to find the 1948 
contract rate reasonable and the proposed increase unrea- 
sonable. It claimed that the contract rate had been offered 
by PG&E in order to retain Sierra as a customer; that in 
reliance upon the binding effect of all terms of the 1948 
agreement, Sierra had given up opportunities to meet its 
power requirements from other sources, notably from the 


6. Sierra’s petition for rehearing on this denial was dismissed 
because it related only to an interlocutory and procedural ruling, 
not a final decision by the Commission (R. 446). 
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United States Bureau of Reclamation; and, consequently, 
that to increase the rate and leave the other provisions of 
the 1948 contract unaltered would be grossly unfair (R. 
450). 

In its opinion and order, entered after hearing and oral 
argument followed by further hearing and argument, the 
Commission pointed out that “on each of the several pre- 
vious occasions when we have been called upon to interpret 
the scope of Section 205 of the Power Act or the equivalent 
Section + of the Natural Gas Act, we have rejected any 
contention that an abrogation of contract rights may not 
be worked by the operation of the statutory rate filing and 
suspension provisions” (R. 458-459). Noting that “even a 
cursory examination will show that the provisions of Sec- 
tion 205 expressly authorize the alteration of contracts” 
(R. 461), the Commission went on to rule that the filed 
rate procedure provided in Section 205 imposed no require- 
ment that the old contract rate must be found unlawful 
before a new rate can take effect (R. 462) : 

|* * * There is nothing in that section that qualifies 
or limits the right and duty placed upon the seller to 
[7] 

maintain rates which satisfy the statu- // tory standard 
by any requirement for the consent of the buyer or for 
a Commission finding with respect to the former con- 
tract rate. The sole condition is that the filed rate may 
not become effective in less than 30 days (unless the 
Commission otherwise orders) and the Commission 
may suspend any filing and prescribe a rate in lieu 
thereof if, after hearing, it finds that the changed rate 
proposed by the suspended filing is unlawful.* 


7. In this connection, the Commission noted that ‘‘if a finding 
6 
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As to the reasonableness of the new rate, the Commission 
found that the rate would provide revenues sufficient to yield 
a return of 4.75% on a net investment rate base, less than 
the 544% return which is generally reasonable for PG&E’s 
electric utility operations (R. 448-449). Despite Sierra’s 
contention that the rate of return was of no consequence 
here because of the circumstances under which (as Sierra 
claimed) the 1948 contract was agreed upon (R. 432, 450), 
the Commission refused to depart from its usual method of 
testing the reasonableness of rates against the cost of 
service (R. 450-455). It found “unconvincing” Sierra’s claim 
that it had foregone other sources of supply in reliance upon 
the continuance of all terms of the 1948 agreement since 
“the record * * * clearly shows that in 1948 Sierra regarded 
the other sources of supply as being so unacceptable that 

[3] 


PG&E became, in fact, the only feasible // source” (R. 451).° 


Relying on the principle that a public utility cannot by 
contract place its rates beyond the reach of regulation, the 
Commission also rejected Sierra’s argument that the com- 
petitive aspects of the 1948 negotiations necessarily made 
the negotiated rate just and reasonable for the entire dura- 
tion of the contract (R. 450-451). Finally, it noted that even 


on the lawfulness of the 1948 contract rate were necessary or ap- 
propriate, on the record before us that finding would have to be 
that the 1948 rate is unreasonably low and therefore unlawful’’ 
(R. 464). However, since the Commission regarded the question 
before it as relating onlv to the reasonableness of the proposed rates, 
it did not enter formal findings as to the reasonableness of the 1948 
contract rate (R. 469-470). 


8. In regard to Sierra’s contention that it would be grossly 
unfair to change the 1948 rate and leave all other terms unaltered, 
the Commission said that ‘‘Sierra has not shown, and on cross 
examination its president could not suggest any alterations which 
he thought should be made in other terms if the rate were changed 
as proposed’’ (R. 451). = 
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if it accepted the rate of return then foreseeable under the 
1948 contract as reasonable for Sierra’s business, “due to 
the increases in other costs which have occurred since then 
the presently proposed increase will merely restore that 
rate of return, not go above it” (R. 452). 

Consequently, since it was of the opinion that the pro- 
posed rate would not provide more than a fair return on 
the portion of PG&E’s net investment rate base properly 


[9] 
allocable to that service (R. 469),’ the Com- // mission con- 
cluded that the proposed rate was not unlawful and termi- 
nated the proceeding (R. 470). 

Sierra sought review of the Commission’s order in the 
court below (R. 478-9). That court held that a contract rate 


9. To compare the rate of return which would result from the 
revenues produced by the new rate with the return reasonably 
foreseeable at the time the 1948 contract was negotiated, the Com- 
mission used computations made by PG&E and determined that 
there was no substantial difference between the reasonably fore- 
seeable rates of return (R. 452-453). While the Commission did not 
accept (without certain adjustments) PG&E’s method of computa- 
tion as comprehensive for purposes of stating the return from the 
new rates, PG&E’s result being too low, that method was sufficient 
basis for comparing the returns under the two schedules between 
themselves (R. 452-3). See infra, pp. 33-35. 


10. Although 544% is generally a reasonable rate of return on 
PG&E’s electric utility business, and the proposed rate would, under 
the Commission’s computation, result in a 4.75% return, the Com- 
mission did not regard the 0.75% deficiency as a basis for rejecting 
the proposed rate in view of PG&E’s willingness to absorb the defi- 
ciency. the ruling of the California Commission preventing a shift . 
of such deficiency to other customers, and the fact that no undue 
discrimination or preference resulted (R. 464-465). 


11. 'Two Commissioners dissented on the ground that ‘‘the cir- 
cumstances surrounding the origin and development of existing con- 
tractual relationships between PG&E and Sierra have been such as 
to justify—or in equity to require—special consideratian’’ (R. 472) 
and the 1948 contract rate should be continued because not unjust, 
unreasonable, or unduly discriminatory (R. 471-477). 
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on file with the Commission remains effective until it is 
found unreasonable by the Commission under Section 206 
(a), infra, p. 41; and such a rate cannot be increased by 
the selling utility’s filing under Section 205 of a new rate, 
even though it is found to be reasonable by the Commission 
(R. 480-1). Since the Commission had not (so the court 
thought) found the 1948 contract rate to be unreasonable, 
the court set the order aside and remanded the case to 
the Commission with instructions to dismiss the proceeding 
entirely or for further proceedings in the same case under 
Section 206(a) (R. 482). In so holding, the court placed 
primary reliance upon the reasoning and the material cited, 
as well as the ruling, in Mobile Gas Service Corporation v. 
Federal Power Commission, 215 F.2d 883 (C.A. 3) pending 
on writs of certiorari, Nos. 17, 31, this Term (R. 481-2). 
On March 23, 1955, the court modified its order by deleting 
the permission to continue the present case with further 


[10] 
proceedings under Section 206(a) (R. // 495), so that the 
Commission is now required to dismiss the case and start 


anew.” 


Summary of Argument 


I 
A. The court below relied on Mobile Gas Service Corp. 
v. Federal Power Commission, 215 F.2d 883, now pending 
on writs of certiorari, Nos. 17, 31, this Term, in holding 
that the Commission may not permit new schedules filed 
by a utility under the filed rate procedure of Sections 205(d) 


12. Since in a hearing under Section 206(a) the Commission 
may fix only a prospective rate, “‘to be thereafter observed,’’ the 
effect of the decision below is to nullify the challenged rate increase, 
to reinstate the 1948 rate. and in effect to require the excess over 
the 1948 rate collected by PG&E a be paid over to Sierra. 
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and 205(e) of the Power Act to supersede rates embodied in 
a contract, and instead must first pass on the reasonableness 
of the existing contract rate under the complaint-hearing 
procedure of Section 206. The court below and Sierra have 
recognized that these provisions of the Power Act are 
virtually identical with the comparable provisions of the 
Gas Act involved in Mobile (Sections 4(d), 4(e) and 5) 
and that, despite their slightly different postures, the basic 
issues in both cases are the same. And since the court 
below adopted the authorities and theory set out by the 
Third Circuit in Mobile in reaching its conclusion, the 
discussion in our brief in No. 31 is fully applicable here 
and the Court is respectfully referred thereto. 

B. | While in Mobile the Third Circuit felt that the filed 
rate procedure was inequitable because it resulted in a 
“squeeze” on Mobile during the pendency of the hearing, 
there is no such possible inequity to Sierra. Sierra has 

[11] 

benefited from this procedure because the // new rate was 
suspended for five months and then went into effect subject 
to refund. In contrast, the decision below would place a 
far greater burden upon PG&E, for under it the existing 
rate would continue in effect until the Commission finds 
in a new proceeding instituted under Section 206 that the 
existing rate is unreasonable, and this without any recourse 
by PG&E against Sierra for the difference in rates during 
the entire period of both administrative proceedings. 


II 


As an alternative ground for supporting the judgment 
below, Sierra has indicated that it intends to press its claim 
that the Commission’s finding, that the new rate is reason- 
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able, is not supported by substantial evidence. The District 
of Columbia Circuit, as we read its opinion, has recognized 
that the Commission’s finding is amply supported and we 
discuss Sierra’s contention only on the assumption that 
this Court may nevertheless wish to consider the question. 

A. In passing on the reasonableness of the new rate 
proposed by PG&E—as is concededly proper under the 
filed rate procedure—the Commission utilized the cost of 
service test which it usually follows in rate proceedings, 
whether under Section 205(e) or Section 206. Finding that 
the new rate would provide a 4.75% return on a net invest- 
ment rate base allocable to the service and that this was 
“not more than a fair return”—514%—the Commission 
concluded that the rate was not unreasonable or unlawful. 
The propriety of the use of such cost of service method is 
well established, as is the propriety of allocating costs to 
assure that each customer bears its fair share of the overall 
costs of the utility’s operations. 

[12] 

In addition, while Sierra could not, and did not, complain 
that the rate was too low, the Commission went on to con- 
sider the fact that the 4.75% return would be less than 
fully compensatory to PG&E. In view of the circumstances, 
particularly PG&E’s willingness to accept the rate and its 
need to retain the Sierra business, the Commission con- 
cluded that the rate was reasonable. The allowance of a 
rate proposed by a utility which is less than fully com- 
pensatory accords with precedent. 

B. The Commission rejected Sierra’s claim that the 
usual cost of sevice method is irrelevant here because of 
the alleged circumstances under which Sierra entered into 
the 1948 contract with PG&E. Not only do the considera- 
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tions which underlie the subjecting of contract and other 
types of rates to change by the same procedures strongly 
support the application of the same standards in passing 
on the reasonableness of the proposed rate changes, but 
the Commission found “unconvincing” Sierra’s argument 
that in 1948 it had contracted with PG&E and foregone 
other sources of supply in reliance upon continuance of the 
low contract rates. The record shows that Sierra at that 
time considered PG&E to be the only feasible source and 
the alternative, the U. S. Bureau of Reclamation, to be 
objectionable in many ways. 

Similarly, the Commission rejected Sierra’s contention 
that the cost of service test should not be used because 
in 1948 PG&E took into account only the “incremental” 
cost of serving Sierra. Moreover, the Commission found 
that if the foreseeable rate of return from the contract rate 
when it was negotiated were to be accepted as the continuing 

[13] 
reasonable return, // the new rate would do no more than 
restore the rate of return foreseeable in 1948. 

Acceptance of Sierra’s contentions would result in favored 
treatment for it. In contrast to the contracts of all PG&E’s 
other customers at equivalent low rates which expire in 
1955 and 1956, Sierra’s contract has until at least 1964 to 
run and, should it be given continued effect, would operate 
to relieve Sierra for at least eight more years from paying 
its full share of the substantial and unexpected increases 
in PG&E’s costs. It would be unfair thus to allocate the 
burden of these increased costs among PG&E’s customers 
according to the existence of contracts and the order in 
which the contracts expire. 


> P 
a Ne 2 





Argument 


I 

| The Commission Properly Applied the Filed Rate Pro- 
cedure Set Out in Sections 205(d) and 205(e) of the 
Power Act to the New Schedule Filed by the Public 
Utility, Even Though the Existing Rate Was Embodied 
in a Contract 


The Commission’s Application of Sections 205(d) and 
205(e) Accords With the Terms of the Power Act and 
the Usual Provisions of Utility Regulatory Statutes. 


When PG&E filed with the Commission a new rate sched- 
' ule for the sale to Sierra, the Commission followed the 
| filed rate procedure which has been long established and 
_ which it believes is mandatory under Sections 205(d) and 
205(e) of the Federal Power Act, infra, pp. 39-41. Since 
the Commission’s preliminary inquiry indicated that the 
newly filed rate might be unlawful, a hearing was ordered 
on the reasonableness of the new rate. Pending the out- 
[14] 
come of that hearing, the Com- // mission suspended the 
rate for the maximum period allowed by the Act, and when 
that period expired before the hearing was terminated, and 
the increased rate went into effect in accordance with Sec- 
tion 205(e), the Commission directed that the difference 
be held by PG&E, with the excess over a reasonable rate 
(as ultimately determined by the Commission) subject to 
refund. After the hearing, the Commission found that the 
new rate was reasonable and terminated the proceeding. 
Since the existing rate superseded by the new schedule 
thus approved by the Commission had been embodied in 
a contract between PG&E and Sierra, and Sierra had not 
agreed to the increase, the court below held that the Commis- 
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sion erred in following the filed rate procedure and should 
instead have applied the procedure provided in Section 
206(a) of the Power Act. While it recognized that “[i]n 
modifying a filed rate under § 205, it is not necessary to 
prove that the original rate is unjust or unreasonable; the 
new rate will take effect if the utility sustains the burden 
of proving that it is ‘just and reasonable’” (R. 480), the 
court below ruled that where the existing rate is embodied 
in a ‘contract it may not be changed in the absence of a 
finding, under the complaint hearing procedure provided 
in Section 206(a), that the existing rate is unreasonable 
(R. 480-481). 

Noting that the Third Circuit’s decision in Mobile Gas 
Service Corp. v. Federal Power Commission, 215 F.2d 883, 
fnow pending on writs of certiorari Nos. 17, 31, this Term, ] 
involved the same issue, 7.e., whether the commission may 
“abrogate a pre-existing contract without any finding that 
the contract rate was unreasonable” (R. 481), and that the 

[15] 
language of Sections 4 and // 5(a) of the Natural Gas Act 
involved in Mobile “corresponds almost verbatim” with 
Sections 205 and 206(a) of the Power Act (R. 481; see also 
R. 482, fn. 16), the court below held fully applicable here 


13. Sierra has also conceded that ‘‘so far as the basic issue in- 
volved is concerned, the two (Power and Gas) Acts are so substan- 
tially identical that a decision by this Court in one would necessarily 
be controlling in the other’’ (Resp. Br. in Answer in No. 5], p. 2; 
see also Resp. Br. in Answer in No. 53, p. 1). However, it has been 
suggested that since Section 206(a) does not spell out, as expilictly 
as Section 5(a) of the Gas Act, the persons who may invoke the 
complaint procedure, a selling utility, unlike a selling gas company, 
may seek a rate change under Section 206(a). See Brief for Peti- 
tioner in No. 17. pp. 23, 80-81. However, as we have shown in our 
brief in Mobile (No. 31, p. 23, fn. 11, 36), Section 206(a) has the 
same effect as Section 5(a) of the Gas Act and the Commission has 
consistently so construed Section 206(a). 

64 





16 


the grounds relied upon by the Third Cireuit (R. 481-482) : 
** * (1) cases arising under the Public Utility Law 
of Kansas which contained provisions similar to §§ 4 
and 5(a) of the Natural Gas Act; (2) the interpretation 
of the Gas Act adopted by the Court of Appeals for the 
Tenth Circuit in Colorado Interstate Gas Co. v. Federal 
Power Comm.; (3) the doctrine that common law rights 
will not be impaired without a clear authorization; (4) 
a colloquy at hearings on a predecessor bill; and (5) 
the significant lack of debate on the question in view 
of the drastic impact wholesale abrogation of contracts 
would have had on the natural gas industry. * * * 


The Commission’s brief in No. 31 points out in detail the 
invalidity both of the Third Circuit’s ruling and of the 
grounds upon which it is based. Since the court below relied 


[16] 


on the same grounds in reaching its con- // clusion, the 
discussion in our brief in No. 31 serves also as an answer 
here and we respectfully refer the Court to that brief for 
a detailed explanation of the Commission’s position.” 


14. The identity of the issues is not affected by the different 
posture of the two cases. While in Mobile the use of the filed rate 
procedure to alter contract rates was challenged at the outset, be- 
fore hearing and order, Sierra attacked a Commission order which 
found the proposed rate reasonable after a proceeding under the 
filed rate procedure. The same statutory question is raised in both 
eases since if the filed rate procedure is properly invoked the Com- 
mission could enter into a hearing solely directed to the reason- 
ableness of the proposed rate. See supra, pp. 4, 14; infra, p. 22, 
fn. 19. Both the decision in the instant case and Mobile were based 
on statutory grounds and raised no constitutional question, as 
pointed out in the Commission’s Brief in No. 31, p. 25, fn. 13. The 
instant ease is squarely covered by the holding on the constitu- 
tional issue in Midland Realty Co. v. Kansas City Power & Light 
Co., 300 U.S. 109, 114, that the power to fix rates is not dependent 
upon or conditioned by ‘‘specifie adjudication in respect of ex- 
isting contract rates.”’ oo 
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In brief summary—as shown more fully in No. 31 (at pp. 
23-24 and fns. 11, 12)—the filed rate procedure set out in 
Sections 205(d) and 205(e) is the only method available 
under the plain terms of the Power Act to a utility seeking 
to change its rate. The utility must initiate such changes 
by filing new schedules under Section 205(d); the Section 
206(a) procedure may be invoked only by the Commission 
on its own motion or by complaint of someone other than 
the selling utility. This is so even where the existing rate 
is embodied in a contract, for it is the almost universal rule 
that contract rates are treated the same as other rates and 
the terms of the Power Act preclude any distinction between 
them. See Commission’s Brief in No. 31, pp. 25-35. The 
Commission, in its application of the filed rate procedure 
and its regulations, has consistently treated rates embodied 

[17] 

in contracts in the same manner // as other rates. See R. 
458-60; Commission’s Brief in No. 31, pp. 35-40.75 Contracts 
are not thereby “abrogated”, as feared by the court below 
(R. 479, 481) and the Third Cireuit (No. 31, R. 148), but 
are merely made subject to change as is customary with 
utility contracts, in accordance with the methods prescribed 
by Congress (Commission’s Brief in No. 31, pp. 31-33). 
Consequently, “the doctrine that common law rights will 
not be impaired without a clear authorization” (R. 481) 
has no part here. 

The Court of Appeals believed that the Commission’s 
construction would have “drastic” results (R. 482), thus 
following the lead of the Third Cireuit, which considered 


15. The Commission’s regulations governing the filing of rates 
and changes in rates under the Power Act, 18 CFR 35.1-.13, are 
in this respect to the same effect as the regulations under the Gas 
Act described in the Commission’s Brief in No. 31, pp. 35-40. 
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it of a “radical nature” (No. 31, R. 154; Commission’s Brief 
in No. 31, p. 44). But, as we have shown in No. 31, these 
characterizations are without justification. The legislative 
history, although meager, indicates that Congress did not 
intend to differentiate between contract rates and others 
so far as the applicable procedure is concerned.’* Moreover, 
the Commission’s reading of the filed rate provisions ac- 
cords with the accepted construction of the comparable pro- 
[18] 
visions // of the Interstate Commerce Act, upon which 
the Power and Gas Acts’ procedures were modeled (Com- 
mission’s Brief in No. 31, pp. 46-55), and also with the 
similar interpretations of analogous provisions of the over- 
whelming majority of state public utility regulatory statutes 
(Commission’s Brief in No. 31, pp. 55-71). And this Court, 
and the state courts with but little dissent, have held that 
these filed rate procedures may be invoked by utilities to 
effectuate a change in rates fixed by contract. E.g., Midland 
Realty Co. v. Kansas City Power & Light Co., 300 U.S. 109, 
affirming 338 Mo. 1141; Menasha W. W. Co. v. Minneapolis, 
St. P. & S. S. M. Co., 245 U.S. 633, affirming 159 Wise. 130; 


16. While the legislative history of the Power Act, like that of 
the Gas Act discussed in the Commission’s Brief in No. 31, pp. 40- 
54, does not treat specifically with the present problem, the com- 
mittee reports on the Power Act, as those on the Gas Act (No. 31, 
pp. 41-42), describe the filed rate procedure as a method of 
changing rates applicable to all rates of the utility. H. Rep. No. 
1318, 74th Cong., 1st Sess., p. 29; S. Rep. No. 621, 74th Cong, Ist 
Sess., p. 51. In contrast, the colloquy on a predecessor bill to the 
Gas Act (R. 481-2) was not addressed to the filed rate procedure 
and so has no bearing on the present problem. See Commission’s 
Brief in No. 31, pp. 42-44. 

17. The similarity between the Power and Gas Acts and their 
derivation from the Commerce Act are evident from the Acts 
themselves and have been recognized by Congress and the courts. 
See Commission’s Brief in No. 31, pp. 44-47 and fn. 30, p. 46. 


67 








18 


Suburban Water Co. v. Oakmont Borough, 268 Pa. 243, 
248-250; Public Service Commission v. Pavilion Natural Gas 
Co., 232 N. Y. 146, 150-51; Harrison Electric Co. v. Citizens’ 
Ice & Storage Co., 147 Ark. 502, 506-07; see also, Armour 
Packing Co. v. United States, 209 U.S. 56. 

Accepting the views of the Third Circuit in Mobile, the 
court below refused to follow Midland because it was based 
on the Missouri court’s construction of its statute (R. 482), 
but chose instead to follow Wichita RR v. Public Utilities 
Commission, 260 U.S. 48, and other cases arising under 
Kansas law on the ground that they concerned “ a compar- 
able requirement in a Kansas statute” (R. 481). However, 
as is shown in the Commission’s Brief in No. 31 at pp. 72- 
80, Missouri has the usual filed rate procedure correspond- 
ing to the Commerce, Power and Gas Acts and is typical of 
the usual procedure adopted by most states whereas the 

[19] 
Kansas // procedure differs materially from the usual filed 
rate procedure and reflects a minority deviation adopted 
in relatively few states.7® 


B. The Application of the Filed Rate Procedure Does Not 
Result in Inequity to Sierra. 


In Mobile, the Third Circuit apparently was influenced 
in reaching its result by the feeling that since Section 4(e) 
of the Gas Act expressly prohibited suspension of new rates 
for industrial resales, such as were there involved, Mobile 


18. The Tenth Circuit decision in Colorado Interstate Gas Co. 
v. Federal Power Commission (R. 481) is irrelevant since that case 
involved a proceeding under the hearing procedure of Section 5(a) 
of the’Gas Act and the Tenth Circuit did not purport to pass or 
express an opinion on the scope or applicability of the filed rate 
procedure of Section 4. See Commission’s Brief in No. 31, pp. 98- 
99. 
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would be “squeezed” between the new rate for the gas it 
purchased from United and the lower rate at which it had 
contracted to sell the gas to the industrial users, and con- 
sequently that the application of that procedure would be 
inequitable to Mobile. The Commission’s brief in Mobile 
(at pp. 81-89) shows, however, that this inequity may have 
been more apparent than real; the way may well have been 
open to Mobile to seek a higher rate for its resale. In any 
ease, in view of the Third Circuit’s recognition that the 
Commission had authority under the Gas Act to order a 
higher rate than that embodied in a contract (No. 31, R. 
142, 146-8), whatever loss Mobile suffered was limited to 
the period of the Commission’s investigation. Such losses 
constitute a necessary incident to rate investigations (Hope 
Natural Gas Co. v. Federal Power Commission, 196 F.2d 
803, 809 (C.A. 4)), and its falling upon Mobile rather than 
[20] 
upon United was the result of a // deliberate determination 
by Congress—in allocating these unavoidable losses—that, 
while the selling gas company should generally bear the 
losses, in the single ease where the proposed rate is for 
industrial resale the burden should be on the purchaser. 
In the present case, the use of the filed rate procedure 
results in no possible inequity to Sierra. Not only does 
Section 205(e) fail to contain a prohibition against sus- 
pension of rates for industrial resale, comparable to that in 
Section 4(e) of the Gas Act, but the rates here involved 
were not for such sales. PG&E’s proposed rate was sus- 
pendible under Section 205(e), and the Commission, in 
setting PG&E’s new schedule down for hearing, suspended 
it for the full five month period provided by that Section. 
In addition, although the new rate went into effect when the 
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suspension period expired before the Commission completed 
its investigation, this was subject to Sierra’s right, also 
provided in Section 205(e), to receive a refund of the excess, 
if any, over the reasonable rate as ultimately determined 
by the Commission. Supra, pp. 4-5. Thus, Sierra was pro- 
tected all during the rate investigation from paying any 
rate other than a reasonable one, and although the Commis- 
sion found, as a result of its hearing, that the new rate 
filed by PG&E was reasonable, Sierra was relieved under 
the statutory scheme from paying that increased rate dur- 
ing the period it was suspended. See Hope Natural Gas Co. 
v. Federal Power Commission, 196 F.2d 803 (C.A. 4). 

By thus keeping the old rate in effect during the suspen- 
sion period, the filed rate procedure operated, on the one 
[21] 
hand, to benefit Sierra and on the other, to bur- // den 
PG&E with the loss suffered during the suspension period. 
In contrast, the result below would impose a far greater 
burden upon PG&E for under Section 206(a), which the 
court below held applicable (R. 480-2), the existing rate 
continues in effect until the Commission fixes a new rate 
“to be thereafter observed and in force,” with no recourse 
against the purchaser should the Commission find as rea- 
sonable a rate higher than the existing rate. Indeed, the 
court below, by modifying its opinion, has imposed an even 
greater burden upon PG&E. By requiring the Commission 
to dismiss the case and to start anew under Section 206 
(a}—rather than permitting it to hold the Section 206(a) 
proceeding in the same case (the course sanctioned in its 
original opinion) (R. 482, 495)—the court below has in 
effect held that, even if the Commission in the new Section 
206(a) proceeding should fix the rate at the increased level 
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originally proposed by PG&E, PG&E is not entitled to any 
part of the increase not only for the period that the Section 
206(a) proceeding will be before the Commission but also 
for the two year period that the Commission was errone- 
ously, according to the court, considering the rate increase 
under Section 205(e). See supra, pp. 9-10, fn. 12. 


II 
The Commission’s Determination That the Proposed Rate 
Filed by the Public Utility Was Reasonable Is Sup- 
ported by Substantial Evidence 


Sierra has indicated that if, contrary to the holding 
below, the Commission properly applied the filed rate pro- 
[22] 
cedure and directed the hearing held in the course // thereof 
to the reasonableness of the new rate,’® it intends to urge 
that the judgment is sustainable on the further ground that 


“the Commission’s finding that the proposed new rate was 
lawful in the light of the cireumstances surrounding the 
negotiations of the contract was arbitrary, capricious and 
contrary to the evidence” (Resp. Br. in Answer in No. 51, 


pp. 3-4). 
While, according to Sierra, the court below did not reach 
this question (ibid), we believe that a fair reading of the 


19. Section 205(e) is explicit in its provision that the hearing 
had by the Commission in following the filed rate procedure is 
directed to the reasonableness of the new rate. This, the court be- 
low fully recognized (R. 480) : 

In modifying a filed rate under § 205, it is not necessary to 
prove that the original rate is unjust or unreasonable; the 
new rate will take effect if the utility sustains the burden of 
proving that it is ‘‘just and reasonable.”’ 


See, also, the similar recognition by the Third Circuit in Mobile, 
No. 31, R. 148. 
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opinion below reveals an implicit recognition by the court 
that the proposed rate, which would yield PG&E a 4.75% 
return rather than the 514% return to which it concededly 
is entitled (R. 21), was reasonable. The court entered its 
judgment despite this recognition because it thought that, 
inasmuch as “statutory reasonableness is * * * represented 
by an area rather than a pinpoint,” (Montana-Dakota Utili- 
ties Co. v. Northwestern Public Service Co., 341 U.S. 246, 
251), the Commission in a proceeding under Section 206(a) 
might, also find the contract rate to be reasonable (see R. 
480-481). In these circumstances, since the finding of the 
new rate’s reasonableness was upheld by the court below, 
there is no occasion for this Court to go into this additional 
[23] 
issue which Sierra intends to raise. See // Universal Camera 
Corp. v. National Labor Relations Board, 340 U.S. 474, 
491.°° On the assumption, however, that the Court might 
agree with Sierra’s reading of the opinion below and might 
be willing to pass on this issue without the benefit of the 
further views of the court below, we turn to this question. 


A. Applying Appropriate Standards for Fixing Rates, the 
Commission Properly Found that the Proposed Rate 
Will Provide No More than a Fair Return to the Publie 
Utility from its Service to Sierra and Is Therefore 
Reasonable. 


In passing on the reasonableness of the new rate proposed 
by PG&E—which both the court below (R. 480) and the 


20. ‘‘Whether on the record as a whole there is substantial 
evidence to support agency findings is a question which Congress 
has placed in the keeping of the Courts of Appeals. This Court 
will intervene only in what ought to be the rare instance when the 
standard appears to have been misapprehended or grossly mis- 


applied.’’ 
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Third Circuit in Mobile (No. 31, R. 143) recognized as 
proper where the filed rate procedure is applicable—the 
Commission utilized the cost of service test which it usually 
followed in rate proceedings under both Section 206(a) 
(the complaint-and-hearing procedure) and Section 205 (e) 
(the filed rate procedure). The Commission found (R. 469) : 
8. The increased rate embodied in Supplement No. 
1 to Rate Schedule FPC No. 3 has been satisfactorily 
shown to be such as to provide not more than a fair 
return on the portion of PG&E’s net investment rate 
base properly allocable to that service after proper 
allowance for all operating expenses, as shown by 
Exhibit 19. 


[24] 
Exhibit 19 (R. 295-298), upon which this finding is thus 
based, consists of a computation of PG&E’s cost of serving 
Sierra upon the basis of operations during the test year 


1952. Operating expenses and the investment rate base upon 
which a return is allowed (original cost less the accrued 
depreciation plus working capital) are allocated between 
the service to Sierra and to other customers in a manner 
consistent with applicable Commission precedents. The Ex- 
hibit incorporates changes proposed by the Commission’s 
staff in the methods of computing cost of service and rate of 
return suggested by PG&E (R. 449, n. 5). The computation 
shows that the proposed rate would yield 4.75% as com- 
pared to the 2.60% return under the existing rate (R. 295). 
Since it was agreed by the parties that 52% is a reasonable 
return for PG&E’s electrical utility business on a net invest- 
ment rate base (R. 21),74 a comparison of this agreed rea- 


21. It was also stipulated that a duly qualified Commission wit- 
ness would testify that the method employed in Exhibit 19, which 
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sonable return with the 4.75% return from the new rate 
leaves no doubt that, at least as far as Sierra is concerned, 
the Commission was justified in finding the new rate rea- 
sonable.”* 

While PG&E itself had proposed the new rate and no 
contention was made by Sierra that it was unreasonably 
low (indeed, Sierra seeks to keep it lower, see infra, p. 27ff), 

[25] 
the Commission was careful to con- // sider the question of 
the deficiency in the rate of return which the new rate will 
produce. It found that the 4.75% return, although less than 
fully compensatory, was a reasonable rate of return for 
this particular part of PG&E’s electric department’s busi- 
ness because (1) PG&E had regarded that reduction from 
the 514% rate of return as warranted to attract and retain 
this business and (2) “[w]ith the investment which PG&E 
has made and has undertaken to make in special facilities on 
which it would earn no return at all if it lost this particular 
business, it would require evidence of a kind not presented 
in this record to warrant a finding that the 4.75% rate of 
return it is willing to accept from this sale is unreasonably 
low” (R. 465). The Commission pointed out, however, that 
“no such considerations, on this record, warrant a conclu- 
sion that any rate substantially lower than that proposed 
would be reasonable.” (R. 466). In the light of this need by 
PG&E to retain the Sierra business and its willingness to 


showed that the new rate would provide only 4.75%, was reasonable 
and proper (R. 63). Both stipulations were made without prejudice 
to Sierra’s right to claim that the stipulated facts were ‘‘not rele- 
vant or material’’ (R. 21, 63). 


22. In contrast, the Commission noted that (R. 464) ‘‘if a find- 
ing on 'the lawfulness of the 1948 contract rate were necessary or 
appropriate, on the record before us that finding would have to be 
that the 1948 rate is unreasonably low and therefore unlawful.’’ 
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accept a less than fully compensatory rate, plus the fact that 
any deficiency would not be borne by other customers and 
that no undue discrimination or preference would result, the 
Commission concluded (R. 469) : 
9. No other facts have been shown affecting the 
justness and reasonableness of the proposed rate, and 
it is therefore not unjust or unreasonable. 


The Commission also found that the new rate was not un- 
duly discriminatory when compared with other PG&E rates 
(Fdgs. 10 and 11, R. 469-470) and accordingly concluded 
that the rate was not unlawful (Fdg. 12, R. 470). 

[26] 

Thus, the Commission made all of the determinations and 
used the criteria which were clearly appropriate and proper 
under well-established principles of utility rate regulation. 
The propriety of the use of such cost of service, based upon 
the prudent investment rate base, is well established. Fed- 
eral Power Commission v. Hope Natural Gas Co., 320 U.S. 
591; Colorado Interstate Gas Co. v. Federal Power Com- 
mission, 324 U.S. 581; Panhandle Eastern Pipe Line Co. v. 
Federal Power Commission, 324 U.S. 635; Cities Service 
Gas Co. v. Federal Power Commission, 155 F.2d 694 (C.A. 
10), certiorari denied, 329 U.S. 773; Safe Harbor Water 
Power Corp. v. Federal Power Commission, 179 F.2d 179, 
196-201 (C.A. 3), certiorari denied, 339 U.S. 957; Pennsyl- 
vania Water & Power Co. v. Federal Power Commission, 
193 F.2d 230, 241-246 (C.A.D.C.), affirmed, 343 U.S. 414, 417. 
Also firmly settled is the propriety of so allocating costs as 
to assure that each portion of the utility’s business bears its 
fair share of the overall cost of the utility’s operations. 
Colorado Interstate Gas Co. v. Federal Power Com mission, 
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324 U.S. 581, 586-595; Northern Pacific Ry. v. North Dakota, 
236 U.S. 585, 594, 596-597 ; Banton v. Belt Line Ry., 268 U.S. 
413, 419-422. The Commission’s refusal to disturb PG&E’s 
managerial discretion in proposing a less than fully com- 
pensatory rate likewise accords with precedent. Interstate 
Commerce Commission v. Chicago Great Western Ry., 209 
U.S. 108, 118-119. 

It is, of course, the function of the Commission “to reduce 
the abstract concept of reasonableness to concrete expres- 
sion in dollars and cents.” Montana-Dakota Co. v. Public 

[27] 
Service Co., 341 U.S. 246, 251. // Since the proposed rate 
imposes upon Sierra no more than its fair share of pro- 
viding a reasonable return to PG&E, the Commission’s 
approval of the rate is fully justified. As the Court pointed 
out in Federal Power Commission v. Hope Natural Gas Co., 
320 U.S. 591, 602, “It is not theory but the impact of the 
rate order which counts. If the total effect of the rate order 
cannot be said to be unjust and unreasonable, judicial in- 
quiry under the Act is at an end.” See also Federal Power 
Commission v. Natural Gas Pipeline Co., 315 U.S. 575, 586. 


B. The Commission Was Not Required to Depart from 
the Established Rate-Making Standards by Sierra’s 
Claim of Special Circumstances Surrounding Negotia- 
tion of the 1948 Contract Rate. 


As already indicated, Sierra does not claim that the pro- 
posed rates are unreasonably low, but rather that the rate 
should be even lower, i.e., at the level provided in the 1948 
contract. Sierra claims that the usual cost of service method 
of determining reasonablness of rates is irrelevant here, and 
that a different method should be followed because of the 
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circumstances under which it entered into the 1948 contract 
with PG&E (R. 432, 450, Pet. Rev. 7, 9-10). According to 
Sierra, it entered into the 1948 contract in reliance upon the 
lower contract rates and thereby gave up the opportunity to 
obtain cheap power from other sources, notably from the 
United States Bureau of Reclamation; and it declares that 
PG&E offered the contract rate in order to retain Sierra’s 
business, with the expectation that it would cover the in- 
cremental cost of the service, rather than yield any specific 
[28] 

rate of re- // turn (R. 450-454; Pet. Rev. 7-10).7* The Com- 
mission, however, disagreed with Sierra’s version of the 
1948 circumstances and, in any event, concluded that, even 
if that version were well founded, it would not constitute 
sufficient reason for departing from the cost of service test. 

1. Existence of a Contract Does Not Alter the Test of 
Reasonableness. The very considerations which prompt 
legislatures to subject changes in contract rates to the same 
procedures as changes in other rates strongly support the 
application of the same set of standards for passing on 
these rate changes. As we pointed out in No. 31 (at pp. 26- 
27), the fact that an existing rate is fixed by private contract 
has little, if any, bearing on the reasonableness of the pro- 
posed change, or, for that matter, of the contract rate itself. 
For in agreeing upon the rate, the parties are motivated 
primarily by purely private considerations without regard 
to reasonableness as such, whereas the Commission con- 


93. Sierra also contended that because the 1948 contract rate 
was negotiated under competitive conditions, it necessarily remained 
just and reasonable; that it would be unfair to change the rate in 
the 1948 contract while leaving all its other terms unaltered; and 
that its position was supported by rulings of the California Com- 
mission. See R. 450-452; supra, pp. 6-8. 
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siders the reasonableness of rates in light of an entirely 
different set of criteria, such as the relationship of the rate 
to, and its impact upon, the rest of the utility’s rate struc- 
ture. For this reason, not only are contract rates almost 
universally subject to change in the same manner as non- 
contract rates, but the same criteria have been utilized in 
passing upon proposed changes. Cf. Duquesne Light Co. v. 
[29} 
Public Service Commission, // 273 Pa. 287, 294-295, 298.4 
While unvarying utilization of the cost of service test has 
been questioned, any proposed modification has been based 
on public utility principles and the nature of the regulated 
industry, not on the presence or absence of private rate con- 
tracts. See Federal Power Commission v. Hope Natural Gas 
Co., 320 U.S. at 601-605, 647-652. Similarly, while this Court 
has permitted non-compensatory rates on one portion of a 
utility’s business, this also has been based upon special con- 
siderations in the public interest, not upon the existence vel 


24. The court there noted that it was error ‘‘to restore to appel- 
Jants the contract rates, without determining or even considering 
whether [the existing schedules] would yield to the two companies 
the fair return to which they were entitled * * *’’ (273 Pa. at 294- 
295), and then observed (273 Pa. at 298) : ‘** * * if the contracts 
are to be held binding under all circumstances, as at one time ap- 
peared to be appellant’s claim, then the statute but slightly changes 
the preexisting law, so far as concerns this matter, and the scandals 
growing out of favored terms being given to friends of the manage- 
ment, will be revived, although it was the intent of the Public 
Service Company Law to cut up by the roots all such possibilities. 
On the other hand, if the contracts, without other evidence, are to be 
so construed as to compel appellees to give to appellants a prefer- 
ential rate by putting the latter in a class by themselves, as appears 
later to have been contended, not only are they thus given a great 
advantage over other large consumers (though the contracts them- 
selves do not give it), but the foregoing objection will still remain, 
though slightly modified in form.’’ 
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non of private agreements. B. ¢ O. R.R. Co. v. United States, 
345 U.S. 146, 148-150. 

2. The facts, as found by the Commission, did not justify 
departure from the cost of service test. (a). The Commis- 
sion found “unconvincing” Sierra’s argument that it had 
contracted with PG&E and foregone other sources of sup- 
ply in reliance upon continuance of the low contract rates 
(R. 451). Of course, Sierra could never have expected that 

[30] 

the rates would con- // tinue during the contract term re- 
gardless of circumstances, since it has always conceded that 
the rate could be changed by order of the regulatory agency 
(R. 54, 145, 329, 458, Pet. Rev. 5-6). Moreover, even if 
Sierra’s reasons for entering the contract were relevant 
(but see supra, pp. 28-29), the record supports the Commis- 
sion’s conclusion that in 1948 Sierra considered PG&E the 
only feasible source. 

Sierra at that time sought a dependable source of power 
which would be available when the limit of the capacity of 
the existing transmission lines was reached in 1949 (R. 6-8, 
32-33, 170-171, 199-200, 205-208, 231-232, 264) and PG&E 
was the only source which could be ready to supply it at that 
time (R. 15-16, 32, 203, 221, 264, 353). The one alternative 
seriously considered by Sierra was Shasta Dam power from 
the U. S. Bureau of Reclamation, which tendered a proposed 
contract.* However, the Bureau would not have completed 


25. According to statements in the record, Sierra also considered 
obtaining the additional power from California Electrie Company, 
Idaho Power Company, and through an expansion of its own power 
plants (R. 23, 205, 218). However, the record contains only a brief 
discussion of the possibilities of power from California Electric 
Company (R. 42-47), and Sierra’s own development (R. 47-50, 217, 
224), and there is no indication of any earnest exploration by Sierra 
of any of these alternatives. 
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its first transmission line before 1951 or 1952, and even this 
date was conditioned upon appropriations by Congress (R. 
16, 32, 211, 222, 231, 347-348, 350, 353). 

Sierra’s contemporaneous memoranda and statements 
indicate other objections, including that until 1956 the 
Bureau would provide only a single long transmission line 
which was unreliable because of the hazards of interruption 
(R. 209, 7, 351, 353-354) ; the Bureau service was en- 

[31] 

tirely contingent on Shasta’s // water supply, with no diver- 
sified sources of power (R. 210, 223-224, 230, 351, 354) ; other 
arrangements for standby power would have been required 
(R. 222, 224, 229-230, 304, 347-348, 351, 353-354) ; and Sierra 
was not favorable to the expansion of public power (R. 173, 
347). In general, Sierra officials contemporaneously char- 
acterized the Bureau’s proposal as “highly speculative” (R. 
234, 252), “premature and objectionable in many ways” (R. 
355, 223), and believed that PG&E offered the “best and 
most dependable contract” (R. 206, 216) and the “best 
source of supply” available (R. 223, 209-210, 226, 351). 

Sierra, it is true, did seek low contract rates from PG&E 
(R. 174-176). In January 1947, PG&E offered Sierra a 15- 
vear contract at the then existing rates (R. 182-183) and 
only thereafter, in December 1947, agreed to the lower rates 
to be embodied in the 1948 contract (R. 340-342). However, 
it is evident that PG&E’s rate was not the decisive factor 
leading Sierra to the contract since Sierra did not know, 
when it contracted with PG&E, how much the Bureau of 
Reclamation power would cost it. While the rate offered by 
the Bureau was .555 mills less than the PG&E rate (R. 33, 
221), this Bureau rate did not include the necessary standby 
arrangement nor the cost to Sierra of the additional facili- 
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ties for connecting transmission lines and stepping down 
[32] 
voltage (R. 39, 224, 229).2* And for these reasons // Sierra’s 
management realized at the time that it was not clear 
whether the cost of Bureau power would be more or less 
than PG&E power (R. 351, 355). Sierra’s water resource 
engineer stated that they “didn’t progress far enough” with 
the Bureau’s proposal “to enter into those details” which 
would determine the actual cost to Sierra of Bureau power 
(R. 39). In 1948, when asked before the California Commis- 
sion about possible additional charges by the Bureau for 
standby power, he testified, “It did not seem worth while 
trying to talk that over * * * because the balance of the con- 
tract did not seem to justify its acceptance.” (R. 224.) 
(b). The Commission similarly rejected Sierra’s effort to 
get the benefit of the 1948 contract rate through its argu- 
ment that the criterion upon which it claims PG&E based its 


26. Some idea of the probable cost of firming up the 90,000 kw 
which would be contracted for with the Bureau is afforded by the 
fact that Sierra paid $30,000 to PG&E to firm up 4,000 kw of power 
supplied from its own hydroelectric plants under the 1948 contract 
rate (R. 140-141). The cost to Sierra of special facilities under the 
Bureau transaction may be indicated by Sierra’s anticipated expen- 
diture of $750,000 for such special facilities when PG&E’s first 
additional transmission line was constructed (R. 207). 


27. The contract offered by the Bureau is in the record (R. 309- 
24) and it manifestly contains numerous features troublesome to 
Sierra: the Colorado River Commission (the contracting party for 
resale to Sierra) would be required to give priority to public agen- 
cies and cooperatives (R. 313) ; the United States would be under 
no obligation to furnish power until its facilities were ready, as con- 
celusively determined by the contracting officer (R. 321); there 
would be no obligation in case of the inadequacy of water to gener- 
ate power (R. 322) ; and the contract and the liability of the United 
States would be contingent upon future congressional appropria- 
tions (R. 323). While it appeared to Sierra in February 1948 that, 
of the ‘‘numerous objections,’’ ‘‘some * * * might be eliminated by 
negotiations’”’ (R. 351), it is apparent that not all of them could be 
so eliminated. 
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decision to execute that contract must be applied to test the 
reasonableness of any new rate. That criterion, according to 
Sierra, was the sufficiency of the rate to compensate PG&E 
for its incremental cost of serving Sierra, in addition to all 
other customers at the same level of service, rather than the 
average cost of service at that level. 

[33] 

In considering this contention, the Commission undertook 
an analysis of the situation as it existed in 1948 under the 
cost of service method, and ordered argument as to the 
future rate of return and future changes in capacity, sales, 
operating expenses and plant investment which were fore- 
seen or reasonably foreseeable in 1948 (R. 438-39, 446-447). 
Exhibit 35 (R. 356-408) was accordingly prepared by PG&E, 
utilizing estimates of sales, costs and capital that had been 
actually made and used by PG&E in 1946 and 1947 (R. 81- 
88, 93-96, 101-3, 365-66, 372, 392-94). From these basic data, 
it was possible to compute the rate of return which was 
reasonably foreseeable when the 1948 contract was consum- 
mated (R. 88-89, 132, 361).°* And, comparing the foreseeable 
return from PG&E’s proposed new rate (for the period 
beginning in 1952) with the prospects of return from the 


28. In Exhibit 35, the reasonably foreseeable return is assumed 
to have been predicted in the third quarter of 1947, since from then 
on PG&E was committed to the contract rate (R. 392). The reve- 
nue and sales figures were actually used in a 1947 study, based on 
the then estimated demand (R. 365-6). Capital figures include an 
actual 1947 estimate of the cost of special facilities for Sierra and 
the units of investment in PG&E’s system’s network capital actually 
used in 1947, multiplied by Sierra’s future demand as estimated in 
1947 (R. 372). For unit costs, actual 1946 figures were the latest 
available when the contract was negotiated, but PG&E increased 
these by 10%. finding that such allowance might have been reason- 
ably made in view of rising prices being then experienced (R. 384-5, 
84-7). Since this 10% increase reduces the reasonably foreseeable 
return, it thus constitutes a concession by PG&E (R. 453, fn. 9). 
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contract rate foreseeable in 1948, the Commission con- 
cluded: “* * * there is no substantial difference between the 
rate of return which PG&E seeks by the present proposal, 
and that which was reasonably foreseeable at the time the 
1948 contract was negotiated.” (R. 453.) 

[34] 

Sierra objected to the Commission’s concern with the rate 
of return reasonably foreseeable in 1948 under the oentract, 
contending that this was purely hypothetical because no 
specific rate of return was actually foreseen by PG&E at 
that time (R. 453, Pet. Rev. 7). However, as the Commis- 
sion’s opinion pointed out, PG&E did have substantially 
equivalent information in 1948 from which to compute its 
rate of return.”® In any case, the Commission found that 
there was no reason for it to depart from its customary 
practice of allocating the cost of PG&E’s service among 
Sierra and other customers, even if PG&E had struck the 


1948 bargain on its view of the “incremental” cost of main- 
taining service to Sierra (R. 454-55). 

As pointed out above, supra, pp. 23-26, the reasonableness 
of a rate for a particular service can be tested by comparing 
the revenues that rate will produce with the utility’s cost of 
rendering that service, allocating costs applicable to more 
than one service upon an average basis, and using a reason- 


29. The cost of service study used by PG&E at the time the 
contract was negotiated set out the unit cost per kilowatt-hour of the 
company’s integrated system and the additional cost of the special 
facilities for Sierra’s service, such costs including a 6% return. 
(R. 113-6). This did not follow the method of Exhibit 19 (supra, 
p. 24); it did not allocate a portion of PG&E’s rate base to the 
Sierra service and then calculate a percentage return to be yielded 
by the revenues from the proposed rates (R. 114). However, since 
a comparison of unit revenues with PG&E’s unit cost figure would 
show the estimated deficiency from a 6% return (R. 114, 116). 
PG&E did have. as the Commission noted, ‘‘substantially equivalent 
information.’’ (R. 453). = 
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able rate of return on the prudent investment to determine 
capital costs. In weighing Sierra’s plea for special equitable 
treatment the Commission was only willing to go so far as 
to consider what the effect would be if the foreseeable rate 
[35] 

of // return from the contract rates when the contract was 
negotiated were to he deemed the continuing reasonable re- 
turn from the service to Sierra, i.c., its fair share of the 
burden of providing a reasonable return to PG&E’s system 
(R. 452). That requirement was fulfilled since the new rate 
would do no more than restore the previously foreseeable 
rate of return. 

3. Sierra seeks favored treatment. Examination of the 
record reveals that acceptance of Sierra’s contentions 
would result in favored treatment for it. Besides Sierra, 
PG&E supplies power for resale to 13 other customers at 
rates lower than the proposed rate, most of these at rates 
equivalent to Sierra’s 1948 contract rate (R. 411-12). More- 
over, while Sierra’s contract will extend at least to 1964,3° 
all the other low rate resale contracts will expire by 1955, 
except that with the City of Alameda, which will expire in 
1956 (R. 268-71, 283-4, 287, 411-3). PG&E’s further resale 
contracts with 8 public utility corporations are at the 
rate which it has now proposed for Sierra (R. 412-13). In 
these circumstances, it is clear that in the near future all 
of the other low rate contracts will have expired, and Sierra 
alone, should its contentions be accepted, would be charged 
the low contract rate for an additional period of at least 


30. The contract, by its terms, was to remain in effect until 1964 
or 15 years from the date of entry into service of PG&E’s additional 
line—or of a second line, if necessary—whichever is later. A second 
transmission has been found necessary and it is expected to go into 
service in 1956. Consequently, the contract will probably be oper- 


ative until 1971. 
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eight years. Sierra, alone, would thus be relieved from pay- 
ing its allocable share of PG&R’s increased costs, costs 
which have increased substantially and unexpectedly since 
the contract was entered into in 1948 (R. 92, 282, 285, 358, 
399). 

[36] 

While Sierra has sought to justify such favored treat- 
ment by reference to its version of the circumstnees sur- 
rounding the negotiation of the 1948 contract and its as- 
serted reliance thereon, the simple fact is that all PG&E’s 
customers, whether under contract or not, similarly rely, 
in purchasing power from PG&E and fixing their resale 
rates, on their assumptions of future costs of power, as 
well as on other cost and market factors. It would be unfair 
to allocate the burden of increased costs among PG&E’s 
customers according to the existence of contracts and the 
order in which contracts expire. In utility regulation, bene- 
fits and losses are not fortuitous functions of varying dates 
and terms of contracts. 

Sierra has sought support from a decision of the Calli- 
fornia Commission, the regulatory agency having jurisdic- 
tion over all the customers of PG&E, other than Sierra, who 
have been furnished power under low rate contracts (R. 
980-3, 411-3, 456-7, 469). In 1951, PG&E applied to the Cali- 
fornia Commission for an increase in its contract rates to 
them: Sierra’s rates were also included since, until United 
States v. Public Utilities Commission of California, 345 U.S. 
295, it was not deemed clear by PG&E that the Power Com- 
mission had exclusive jurisdiction over the sale to Sierra.* 


31. PG&E could not obtain a rate increase without such applica- 
tion under California law, which differs from the Power and Gas 
Acts and most state statutes and does not contain the usual filed rate 
procedure. See Commission’s Brief in No. 31, pp. 68-69. California 
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The // California Commission acceded to the purchasers’ 
pleas on the equities and refused to order higher rates but 
gave the parties an opportunity to renegotiate the contracts 
in the light of the higher basic resale schedule (equivalent 
to Sierra’s proposed new rate in the instant case) which it 
then authorized (R. 280-91). Of course, the Federal Power 
Commission is not bound by the attitude of the California 
agency on the equities. Moreover, all the rates subject to the 
California Commission’s jurisdiction are imminently sub- 
ject to renegotiation because of the expiration dates of the 
contracts. Only Sierra’s contract would remain outstanding, 
and it would last for 8 to 16 more years. Consequently, 
acceptance of Sierra’s contentions, even taking into consid- 
eration the special treatment which the California Commis- 
sion was willing to accord to the rate contracts subject to its 
jurisdiction, would have the result of permitting Sierra’s 
low contract rate, alone of all the contract rates involved, 
to control for a substantial additional period. 


Public Utilities Code, See. 454, provides: ‘‘No public utility shall 
raise any rate or so alter any classification, contract, practice, or rule 
as to result in any increase in any rate except upon a showing before 
the commission and a finding by the commission that such increase 
is justified.’’ Section 455, the typical suspension and hearing section 
of the filed rate procedure, expressly does not apply to proposed 
increases in rates. 





[38] 


Conclusion 


For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed. 
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Warren E. BurRGER, 
Assistant Attorney General. 


MeEtvin RICHTER, 
LIoNEL KESTENBAUM, 
Attorneys. 
Witiarp W. GaTCHELL, 
General Counsel, 


Howarp E. WAHRENBROCK, 
Assistant General Counsel, 


WitiiaM J. GROVE, 
Assistant General Counsel, 


DrexEL D. JOURNEY, 
Attorney, 
Federal Power Commission. 


SEPTEMBER, 1955. 











[No Number] 


In the Supreme Court of the United States 


Ocroser TrerRM, 1955 


No. 53 


PactFic Gas anp Evectric Company, Petitioner 
Vs. 


SrERRA PaciFic Power CoMPaNny 


Brief for the Pacific Gas and Electric Company 


On Writ of Certiorari to the United States Court of Appeals 
for the District of Columbia Circuit 





Opinions below 


Jurisdiction 


Statute involved 


Questions presented 


Statement 


Summary of Argument 


Argument 


I. This rate increase proceeding was lawfully initiated by 
P. G. & E.’s filing of the proposed increased rate sched- 


A. The language of the Act contemplates that all util- 


ity-initiated rate proceedings shall be brought under 
Section 205 


1. 


Section 205 of the Act expressly authorizes a 
public utility to initiate a change in any rate, 
including a contract-specified rate, through the 
rate filing procedure 


. Section 206(a) of the Act does not authorize a 


public utility to initiate a rate proceeding 


B. There is no substantive reason why the statutory 
language should not be literally applied 


1. 


The choice does not lie between a procedure 
which abrogates contracts and a procedure which 
does not 


. The end result, the just and reasonable rate, 


must be the same under either procedure 
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. The interpretation of the court below is based upon 
an erroneous view of the Commission’s rate making 
authority which would impair its effectiveness........ 

[ii] 

. The use of Section 205(e) gives both parties the 

benefit of the equitable collection and refund pro- 


. The Mobile and Wichita cases do not support the 
holding of the court below 


1. The court below erred in relying on Mobile 


2. The reasoning of Wichita is not applicable to the 
case at bar 


.' In any event, the Commission actually found, upon an 


expressly framed issue, that the contract-specified rate 
was unreasonable before authorizing the rate increase.. 


A. The issue of whether the 1948 contract-specified rate 
was reasonable or unreasonable was presented to the 


. The Commission expressly found the 1948 contract- 
specified rate to be unreasonable 


. Even assuming that an express finding were lacking 
there is an implied finding which is sufficient to sup- 
port the Commission’s order 


It was error to order the prooceeding dismissed when 
the finding, if required, could have been supplied on 
remand and when dismissal would constitute a rate 
decision which only the Commission could make 


A. Even if the Commission had not found the 1948 
contract-specified rate to be unreasonable, it should 
be permitted to do so in this proceeding 


. The court below, by refusing to permit the Commis- 
sion in this proceeding to find unreasonable the 1948 
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contract-specified rate, has usurped the Commis- 
sion’s regulatory authority 


IV. The order of the Commission is fully supported by the 
evidence 


A. The lawfulness of the new rate is supported by the 
evidence 
1. The cost of service method of testing reasonable- 
ness shows the new rate to be reasonable 
2. The rate of return under the new rate will not 
exceed the rate of return expected under the 
1948 contract-specified rate 
. The Commission gave careful consideration to 
Sierra’s special situation arguments and rightly 
rejected them 


B. The unreasonableness of the 1948 contract-specified 
rate is well established by the evidence 
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[1] 
[Title of Court and Cause Omitted] 
BRIEF FOR THE PACIFIC GAS AND ELECTRIC 
COMPANY 


Opinions Below 


The opinion of the Court of Appeals may be found in the 
Transcript of Record at pp. 478-482, and the Court’s Order 
of March 23, 1955, amending its opinion may be found in the 
Transcript of Record at p. 495. (All references to the rec- 
ord herein will be made to the page number of the Transcript 
of Record.) The opinion of the Court of Appeals as amended 
is reported in 8 P.U.R. 3d 279. The Opinion of the Federal 
Power Commission is reported in 7 P.U.R. 3d 256, and may 
be found in the Transcript of Record at pp. 443-4772 

[2] 

This is the companion case to Federal Power Commission 
uv. Sierra Pacific Power Company, Case No. 51, now pending 
in this Court, and the Transcript of Record in that ease is 
the same as in this case. 


Jurisdiction 


The Judgment of the Cireuit Court of Appeals was 
entered on February 24, 1955, and thereafter amended on 
March 23, 1955. The Petition for Writ of Certiorari was 
filed on April 22, 1955, and was granted on May 23, 1955. 
The jurisdiction of this Court is invoked under 28 U.S.C. 
1254(1) and Section 313(b) of the Federal Power Act (16 
U.S.C. 8251). 


1. The Opinion of the Cireuit Court, the amendment thereto, 
and the Opinion of the Commission are also reprinted in Appendices 
A. B, and C, respectively, of Pacifie Gas and Electrie Company’s 
Petition for a Writ of Certiorari previously filed in this proceeding. 


94 


a Sw be ae a 


uf 


— awe te eee 
‘ 








Statute Involved 


Pertinent provisions of the Federal Power Act, (49 Stat. 
838; 16 U.S.C. 791a-825r), sometimes referred to herein 
as the “Act”, are printed herein as Appendix. 


Questions Presented 


. May a public utility initiate a rate increase under Sec- 
tion 205 of the Federal Power Act where the existing 
rate is specified in a contract? 





. Where the Federal Power Commission expressly found, 
upon a framed issue, that the contract-specified rate was 
unreasonable, could it authorize a rate increase with the 
same effect as though the proceeding had been initiated 
under Section 206(a) of the Act, which expressly re- 
quires such a finding, even though it was actually initi- 
ated under Section 205 which does not expressly require 
such a finding? 





. Assuming the Commission’s order herein is deficient for 
lack of such a finding, should not the proceeding be 
[3] 
remanded with instructions to make a finding upon the 
issue, rather than be dismissed? 


Statement 


Since 1923 Pacific Gas and Electric Company (herein- 
after called PG&E), a public utility, has supplied increas- 
ing amounts of electric power at Donner Summit in Call- 
fornia to Sierra Pacific Power Company (hereinafter called 
Sierra), a public utility, for resale to Sierra’s retail cus- 
tomers in California and Nevada. In 1948 PG&E entered 
into the third of a series of contracts which set out the 
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terms and conditions under which these power deliveries 
were made. This contract also specified the rate and, like 
the contract which it superseded, was filed with the Federal 
Power Commission (hereinafter called Commission), which 
designated it as PG&E’s Rate Schedule F.P.C. No. 3 (R. 
138-146) and fixed its effective date as of January 1, 1948. 
In light of U. S. v. Public Utilities Commission, 345 U.S. 
295 (1953), the jurisdiction of the Commission over all sales 
under the 1948 contract is clear and the Commission so 
found (R. 468). 

The 1948 contract by its terms would extend 15 years after 
the operative date of the second of two 110,000 volt trans- 
mission lines to be constructed to serve Sierra’s growing 
load. The evidence indicated that the terminal date was 
estimated as 1971. 

On February 2, 1953, in order to meet a very substantial 
increase in its costs of serving Sierra, PG&E initiated the 
present proceeding by filing with the Commission a pro- 
posed increase in the Sierra rate, designated Supplement 
No. 1 to Schedule F.P.C. No. 3 (R. 428), together with sup- 
porting data as required by the Commission’s rules (18 
C.F.R. 35.3). 

[4] 

The Commission thereupon invited the Public Utility 
Commission of California, the Public Service Commission 
of Nevada, and Sierra to comment upon the proposed in- 
crease. The California Commission made no comment. Both 
the Nevada Commission and Sierra protested and requested 
a hearing. Sierra claimed that the proposed new rates were 
unjust and unreasonable because the 1948 contract-specified 
rates had been designed to meet a competitive situation and 
because, in any event, its contract rights could not be 
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changed under Section 205 of the Federal Power Act, but 
only under Section 206(a) of the Act upon a finding that the 
1948 rates were unlawful (R. 445). 

On March 13, 1953, the Commission ordered a hearing 
concerning the lawfulness of the proposed rate increase 
and ordered the rate suspended for five months following 
the proposed effective date of April 6, 1953 (R. 431-434), 
after finding that the proposed rate might be “unjust, un- 
reasonable, unduly discriminatory or prejudicial” (R. 433), 
and that it was “necessary, desirable, and in the public 
interest” (R. 433) to hold such hearing. Sierra petitioned 
for leave to intervene which was granted, and also to have 
the filing rejected. The Commission denied the latter re- 
quest without prejudice to Sierra’s right to thereafter 
maintain its contentions (R. 445-446). 

The Commission held 10 days of hearings during which 
both Sierra and PG&E presented evidence. In briefs filed 
at the conclusion of the hearings PG&E requested a finding, 
among others, that the 1948 contract-specified rate was un- 
reasonable and Sierra requested a contrary finding. 

The statutory maximum period for suspension of the 
proposed rate increase expired on September 6, 1953, and 
PG&E was authorized to place the increase in effect subject 

[5] 
to refund of any portion thereof not found justified (R. 
440-442). 

By order issued September 21, 1953, the Commission 
ordered further argument on six questions directed to actual 
costs, revenue and rate of return under the 1948 contract- 
specified rate, as compared with results foreseen or reason- 
ably foreseeable at the time the contract was made. The 
Commission held further hearings on two days in March, 
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1954, to receive further evidence with respect to these ques- 
tions. Oral argument followed and on June 17, 1954, the 
Commission issued its opinion and findings (R. 443-470) 
with two dissents (R. 471-477). 

The Commission found that the proposed rate was not 
unjust, unreasonable, unduly discriminatory or preferen- 
tial (R. 469-470). It determined that the proposed rate 
would not provide more than PG&E’s cost of rendering 
service to Sierra (R. 448), noting that the evidence showed 
the proposed rate would yield PG&E a return of 4.75% 
on a net investment rate basis (R. 449), while 544% would 
be a reasonable rate of return for its electric operations as 
a whole (R. 448).? 

The Commission rejected Sierra’s contention that because 
the 1948 contract-specified rate was negotiated under com- 
petitive conditions it necessarily remained just and reason- 
able (R. 450-451). It determined that Sierra had not fore- 
gone other sources of electric supply in reliance upon the 
continuance of all terms of the 1948 agreement, the evidence 
clearly indicating that in 1948 Sierra regarded other sources 
of supply as unacceptable (R. 451). No unfairness was 
found in changing the rates while all other terms of the 

[6] 
contract were // left in force because Sierra could not sug- 
gest any changes it would desire (R. 451). An extensive 
examination was made of the foreseeable rate of return to 
PG&E under the 1948 agreement, and the Commission 
determined that due to the increased cost of serving Sierra 
the proposed new rate would merely restore to PG&E the 


2. Sierra did not contest the showing of a 4.75% return and stip- 
ulated to the reasonableness of a 544% return for PG&E’s electric 
operations as a whole, without conceding its materiality. (R. 21). 
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rate of return reasonably foreseen and foreseeable in 1948, 
and no more (R. 452-455). 

Turning to Sierra’s contention that Section 206(a) rather 
than Section 205 of the Federal Power Act governed the 
proceeding here, the Commission, after serious and exten- 
sive consideration, rejected it as not being in accord with 
the law or the Commission’s long-standing construction of 
Section 205 of the Act (R. 457-464). However, the Com- 
mission pointed out that “If a finding on the lawfulness 
of the 1948 contract rate were necessary or appropriate, 
on the record before us that finding would have to be that 
the 1948 rate is unreasonably low and therefore unlawful” 
(R. 464), that “none of the evidence in this record war- 
rants a finding that any rate would be reasonable that 
would produce a return of substantially less than the 4.757% 
resulting from the proposed rate” (R. 464), and that “no 
such considerations [as raised by Sierra] on this record 
warrant a conclusion that any rate substantially lower 
than that proposed would be reasonable, and hence we 
would have to conclude that the 1948 contract rate is now 
unreasonable and unlawful” (R. 466). The Commission 
expressly made its opinion a part of its findings by incor- 
poration and reference (R. 466). 

Sierra’s petition for rehearing was denied and its peti- 
tioned the Court of Appeals for the District of Columbia 
Cireuit for review. The Court of Appeals, in a decision 
rendered February 24, 1955, (R. 478-482) directed that 
the Commission’s order be set aside on the sole ground that 

[7] 
the contract-specified rate could not be increased except by 
a proceeding under Section 206(a) of the Act in which a 
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finding was made that the contract-specified rate was 
unlawful. 

The Court originally directed that the case be remanded 
for dismissal or for further proceedings under Section 
206(a) of the Act. However, on March 23, 1955, in response 
to a motion by Sierra, the Court modified its order and 
directed the Commission to dismiss the proceeding, but 
without prejudice to the initiation of a new proceeding 
under Section 206(a) (R. 495). Thus, PG&E was to be 
denied any consideration of the merits of its case in the 
instant proceeding. 


Summary of Argument 


In 1953 PG&E was supplying power to Sierra under a 
contract executed five years before, when its costs were far 
lower. To initiate a rate increase proceeding, PG&E filed a 
proposed increased rate under Section 205(d) of the Act. 
The Commission held hearings, considered and decided all 
possible issues and finally allowed the increased rate to 
stand effective. 


I. 


The initiation of the proceeding under Section 205(d) was 
proper because it complied with the express language of 
that section, which makes no distinction between contract- 
specified rates and other rates. Interpretation of Section 
205 to authorize use of the filed rate procedure with respect 
to contract-specified rates follows the rule generally adopted 
in other jurisdictions with similar statutes. 

The Section 206(a) procedure, which the court below 
thought should have heen followed, was not intended for 
rate proceedings initiated by the utility. This section 
authorizes action upon the initiative of the Commission or 
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[3] 
upon complaint and does not authorize a utility to complain 
against its own rates. 

The use of the Section 205 procedure does not “abrogate” 
contracts as the court below thought. It is conceded that con- 
tracts for public utility service are subject to regulation and 
the only possible question here is the choice of the procedure 
under which such regulation is to be effected. 

In any event, either procedure would give the same end 
result: the just and reasonable rate for the service ren- 
dered. Hence, there is no reason to depart from the express 
language of Section 205(d) of the Act authorizing a contract 
to be changed by a process initiated by the filing of a new 
schedule. The court below thought it was significant that the 
Section 206(a) procedure would have required a separate 
finding that the old rate was unreasonable before any 
change could be made. However, a finding under the Section 
205 procedure that the new proposed rate is reasonable 
makes it unnecessary to find that the old rate was unreason- 
able. If the Commission finds a rate to be reasonable a 
materially different rate is necessarily unreasonable. When 
the court below stated that there is a statutory area within 
which rates may be reasonable, it confused the function of 
judicial review, which permits the Commission to operate 
within an area, with the function of Commission rate deter- 
mination, which reduces the statutory standard to a precise 
dollars and cents evaluation. 

The Commission would be severely handicapped if it had 
to accept any rate within an area as reasonable. This court 
should reject the views of the court below and reaffirm its 
prior determinations that Congress gave the Commission 
the power under both Section 205 and Section 206(a) to 
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determine the particular rate which is just and reasonable 
for the service being rendered. 
[9] 

The fact that the proposed rate increase under Section 
205(e) may go into effect after a five months’ suspension 
period does not burden Sierra. The increase is subject to 
refund at the conclusion of the hearing to the extent that it 
is found not justified. The result is only that Sierra pays no 
more and no less than the rate which the Commission ulti- 
mately determines to be reasonable. This is an equitable 
device for minimizing the hardships of delay in regulatory 
proceedings and is applicable to contract-specified rates 
just as clearly as to any other rate. 


II. 

In this case, it should be immaterial whether the proceed- 
ing was properly initiated. The only feature of the Section 
206 (a) proceeding which the court below found absent in the 
present proceeding was a finding that the old contract- 
specified rate was unreasonable. It did recognize that the 
Commission declared that, if such a finding were necessary, 
the finding would have to be that the old rate was unreason- 
ably low and, therefore, unlawful. The Commission ex- 
pressly incorporated all of its opinion, including this state- 
ment, in its findings. There is no formal defect in the way in 
which the finding was made. 

The court below, however, disregarded the Commission’s 
statement because it was made in a proceeding in which the 
court thought the unreasonableness of the old contract- 
specified rate was not an issue. In this, the court clearly 
erred because Sierra raised the issue at the outset, evidence 
was taken thereon, findings were requested thereon and the 
Commission considered it in detail and expressly disposed 

102 





10 


of it. Substantively, nothing more could have been necessary 
to dispose of the issue, and, procedurely, there is no reason 
whatever to require anything more. 

[10] 

II. 

If anything more was required to dispose of this case, the 
court below should have remanded the matter with instruc- 
tions to the Commission to make a further finding so that 
neither party would be prejudiced by the Commission’s 
failure to follow what the court deemed to be the correct 
procedure. A dismissal by the court at this point amounts to 
a, determination of PG&E’s rate for a period of over two 
years, a determination which should be made only by the 
Commission in its expert capacity. 


IV. 
The Commission’s findings are fully supported by the 
evidence and there is no occasion for a court to substitute 
its own determination as to the facts. 


Argument 


Il This Rate Increase Proceeding Was Lawfully Initiated 
by PG&E’s filing of the proposed increased rate schedule. 


Did P.G.&E. correctly initiate this rate increase proceed- 
ing by filing its proposed rate in accordance with Section 
205(d)? The Court of Appeals decided, by implication®, that 


3. Actually the court below nowhere states that the filing by 
PG&E under Section 205(d) was not authorized. The court’s opin- 
ion deals solely with the proposition that a contract-specified rate 
can be changed only if the finding required by Section 206(a) is 
made. The court’s dismissal of the proceeding arguably has left the 
filed increase in effect, since the ‘‘dismissal’’ ordered by the court 
would seem to be equivalent to the ‘‘termination’’ ordered by the 
Commission (which expressly left the filed increase in effect). 
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it did not and that this error nullified the entire proceeding. 
[11] 

PG&E is a “public utility” as defined in Part 2 of the 
Federal Power Act and many phases of its business are 
subject to regulation by the Federal Power Commission 
under the various provisions of that Act. In particular, 
Section 205 sets forth (1) the standards which it must ob- 
serve in fixing rates for interstate sales of power at whole- 
sale, such as sales to Sierra, (2) the manner in which such 
rates shall be established initially and thereafter changed 
by the utility and (3) the authority of the Commission to 
suspend, hold hearings on and set aside any such change. 
Section 206(a) gives the Commission authority to review 
existing rates at any time either on its own initiative or on 
complaint. 

Although Section 205 expressly applies to contracts, as 
well as rates, Sierra contends that PG&E could not initiate a 


change in its 1948 contract-specified rate for service to 
Sierra by filing a proposed higher schedule under Section 
205(d). This contention is contrary to the Act for the 
reasons which follow. 


Nevertheless, it seems advisable for us to assume in arguing 
this point, that the court below intended to nullify PG&E’s filed 
rate increase. Point II, infra p. 30, shows that the finding which the 
court below required was actually made in clear and express terms 
after full consideration. 
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A. The Language of the Act Contemplates That All Util- 
ity-Initiated Rate Proceedings Shall Be Brought Under 
Section 205. 


Section 205 of the Act Expressly Authorizes a Public 
Utility to Initiate a Change in Any Rate, Including a 
Contract-Specified Rate, Through the Rate Filing Pro- 
cedure. 

In express terms, Section 205 deals with rates in all their 
aspects including standards, classifications, practices, regu- 
lations and contracts affecting or relating to rates. 

Under Section 205(a) of the Act all rates and charges of 
a public utility for electric service must be “just and reason- 
able”. Under Section 205(¢) of the Act every public utility 
“shall file with the Commission * * * and shall keep open in 
convenient form and place for public inspection schedules 
showing all rates and charges * * * together with all con- 

[12] 
tracts which in any manner affect or relate to such rates, 
charges, classifications and services.” This court has already 
decided that a contract-specified rate becomes effective not 
by virtue of the contract, but by virtue of the filing under 
Section 205(¢c). Montana-Dakota Utilities Co. v. Northwest- 
ern Public Service Co., 341 U.S. 246, 251 (1951). 

Since the filing of a contract has this effect, it is not sur- 
prising to find that Section 205(d) provides that a change 
in a contract-specified rate may be initiated by filing a new 
“schedule” : 

“Tnless the Commission otherwise orders, no change 
shall be made by any public utility in any such rate, 
charge, * * * or contract relating thereto, except after 
30 days notice to the Commission and to the public. 
Such notice shall be given by filing with the Commission 
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and keeping open for public inspection new schedules 
* * *” Section 205(d). [Emphasis added.] 


If this wording is effective to permit ordinary rates to be 
changed through the filing procedure, as all admit, it must 
be equally effective to permit a contract-specified rate to 
be changed through the same procedure. This “filed rate” 
procedure has been widely adopted and in the great major- 
ity of jurisdictions is an accepted method for changing con- 
tract-specified rates. This subject is fully dealt with in the 
brief for the Federal Power Commission in Federal Power 
Commission v. Mobile Gas Service Corporation, No. 31, now 
before this court and we refer to Point II of that brief for 
a complete citation of authorities. 

Congress did not, of course, leave public utilities free to 
change their rates at will. By Section 205 (a) and (b) the 
utilities must demand only just, reasonable and non-dis- 
criminatory rates. The statutory waiting period required by 
Section 205(d) before a filing can take effect is imposed 

[13] 
so that the Commission can examine the proposed rate 
and give opportunity for others to protest as Sierra did 
in the instant proceeding. The Commission vigilantly carries 
out its duty of review. By its rules it has enlarged the wait- 
ing period to 60 days where an increase in rates is proposed 
and requires a detailed showing in support thereof.* 

The necessary power to make such review effective was 
given in Section 205(e) which authorizes the Commission 
“either upon complaint or upon its own initiative * * * to 
enter upon a hearing concerning the lawfulness of such 
[new] rate, * * * suspend * * * such schedule * * * 5 months, 


4. 18 CFR. 35.3(c). 
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* * © ond after full hearing * * * make such orders with ref- 
erence thereto as would be proper in a proceeding initiated 
after it [the new rate] has become effective.” The latter 
phrase means that the Commission is not restricted to con- 
sideration of a utility’s filed proposal but may fix whatever 
it determines to be the just and reasonable rate. The burden 
of proof to establish the reasonableness of any proposed in- 
crease is placed squarely on the public utility. If the Com- 
mission does not determine the matter before the end of the 
five months suspension period, the rate may go into effect, 
but the utility must refund with interest any portion thereof 
found not justified. 

Thus, Section 205 provides a comprehensive scheme which 
sets forth the standards for public utility rates and the 
method by which such rates are to be filed and changed, sub- 
ject to Commission control. 

This Court has already recognized, in Pennsylvania 
Water and Power Co. v. Federal Power Commission, 343 
U.S. 414, 423, 424 (1951), that a utility may institute pro- 
ceedings for the modification of a contract under Section 
905 of the Act, where it said: 

[14] 

“Tf Pennsylvania Water wishes to discontinue some 
or all of the services it has rendered for the past 20 
years, the Act, as the Commission pointed out, opens 
up a way provided Pennsylvania Water can prove that 
its wishes are consistent with the public interest. Short- 
ly after P. II of the Power Act was passed in 1935, 
Pennsylvania Water, as required by Section 205(c), 
filed with the Commission the contract here attacked 
and then designated by the Commission as ‘Pennsyl- 
vania Water’s Federal Power Commission Rate Sched- 
ule No. 1’. Section 205(d) provides that ‘no change shall 
be made by any public utility in any such * * * service 
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* * * or contract relating thereto except after thirty 
days’ notice to the Commission and the public’. Here 
instead of following the procedure for changing exist- 
ing services and practices—a procedure which the Con- 
gress has authorized and which the Commission has 
supplemented by rules of its own—the Company has 
rather tried to utilize a violation of the Sherman Act 
so as to nullify a rate reduction order.” [Emphasis 
added. ] 


The foregoing conclusion is amply supported by the 
consistent interpretation of the Act by the Commission 
which is charged with carrying out the purposes of the Act. 
Such interpretation should be followed so long as it is rea- 
sonable.» The Commission’s interpretations are fully de- 
seribed in the brief for the Commission in the Mobile Case 
No. 31 above referred to, particularly Subdivision B of 
Point I. 


2. Section 206(a) of the Act Does Not Authorize a Public 
Utility to Initiate a Rate Proceeding. 

If, as we have shown, Section 205 of the Act is a complete 
statement of the duty of public utilities with respect to rates 
[15] 
and provides the authority for review of the utilities’ rate 
changing acts, then Section 206(a) falls naturally into place 
as a grant of authority to the Commission to exercise rate 
fixing: powers, on its own initiative or on complaint, when- 
ever the utility fails to act. The pertinent wording of Sec- 

tion 206(a) is as follows: 


5. Natwonal Labor Relations Board v. Hearst Publications, 322 
U.S. 111, 130, 131 (1943). See also Skidmore v. Swift & Co., 323 
U.S. 1384, 140 (1944). 
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“Whenever the Commission, after a hearing had upon 
its own motion or upon complaint, shall find that any 
rate * * * charged * * * by any public utility * * * or 
that any * * * contract affecting such rate * * * is unjust 
[or] unreasonable * * * the Commission shall determine 
the just and reasonable rate * * * or contract to be 
thereafter observed and in force, and shall fix the same 
by order.” 


This wording is not appropriate to authorize initiation of 
a rate proceeding by a public utility since “upon complaint” 
would not normally signify action by the public utility at- 
tacking its own rate. Where the public utility desires an 
increase in a contract-specified rate, it seems far more ra- 
tional from a procedural standpoint to require it to propose 
and bear the burden of proving the reasonableness of a 
substitute rate under Section 205(d) and (e) than merely to 
file a complaint about its existing rate under Section 206(a) 
and prove that rate unreasonable. 

That the Congressional view of the meaning of “com- 
plaint” is the same as ours is clearly shown by Section 306 
of the Act, relating to complaints generally, which provides 
that “any person, state, municipality, or State commission” 
may complain to the Commission “of anything done, omitted 
to be done, by anv licensee or public utility in contravention 
of the provisions of this Act.” Such language certainly does 
not contemplate complaint by a public utility against itself. 

[16] 

The conclusion is inescapable that the instant proceeding 
was properly initiated under Section 205(d). To reach the 
opposite result, it would be necessary to read an exception 
for contract-specified rates into Section 205(d) in the face 


——— 


6. We deal with the substantive aspects under the next heading. 
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of express language to the contrary and to read Section 
206(a) as authorizing a utility to complain about its own 
rate. There are no considerations which require such rewrit- 
ing of straightforward language. 


B. There Is No Substantive Reason Why the Statutory 
Language Should Not Be Literally Applied. 


The Choice Does Not Lie Between a Procedure Which 
Abrogates Contracts and a Procedure Which Does Not. 


The court below felt it necessary to strain the statutory 
language because, adopting Sierra’s position, it thought 
that: 


“The novel and important question for decision is 
whether and to what extent the pre-existing right of 
utilities to enter into enforceable rate contracts has 
been abrogated by the Commission’s power under the 
Act to regulate rates.” 


This raises a false issue. All contracts for public utility 
service are subject to the exercise of the legislative power 
of regulation.‘ The possibility of change by regulatory 
powers does not nullify or abrogate such contracts. We are 
concerned here to determine how the Act specifies that con- 


= 


7. ‘*Rights of property which have been created by the common 
law cannot be taken away without due process; but the law itself, as a 
rule of conduct, may be changed at the will, or even at the whim, of 
the Legislature, unless prevented by constitutional limitations. In- 
deed the great office of statutes is to remedy defects in the common 
law as|they are developed, and to adapt it to the changes of time and 
circumstances. To limit the rate of charge for services rendered in a 
public employment, or for the use of property in which the public has 
an interest, is only changing a regulation which existed before. It 
establishes no new principle in the law, but only gives a new effect to 
an old one.’’ Munn v. People of Illinois, 94 U.S. 113 at 134 (1876). 
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tracts shall be changed, not whether they shall be changed. 
All this is, of course, conceded by Sierra and assumed by the 
court below. 

They insist, however, that to apply the “filed rate” process 
of the Act to contracts is to abrogate or nullify all rate con- 
tracts subject to the Act. Clearly, this does not follow. The 
possibility of change is inherent in all public utility service 
contracts. That the change may be initiated by a rate filing 
by one of the parties (or, indeed, by a complaint by the 
other) does not nullify the contract. The “filed rate” pro- 
cedure is well recognized® and where it is prescribed any 
public utility service contracts which specify rates must 
imply the use of that procedure.” 

These considerations also dispose of the court’s adoption 
of a restrictive rule of interpretation because the taking 
away of a “common law right” was involved. No one has a 
right to a particular mode of regulation” and the contract 
here in question was entered into 12 years after the filed rate 
procedure of the Power Act was adopted. 


8. This is fully covered in the Commission’s brief in the Mobile 
ease, No. 31. See its Point II C. 


9. Seee.g., Suburban Water Co. v. Borough of Oakmont, 268 Pa. 
243, 110A. 778, 781 (1920), where the Pennsylvania Supreme Court 
said in holding that a filed rate may supersede a contract rate: “‘ All 
public service contracts are viewed in the light of having been made 
with an implied provision that the rate named therein is subject to 
change, according to law, so as to keep it reasonable and non- 
discriminatory at all times.”’ 


10. See Munn v. People of Mlinois, 94 U.S. 113 at 134 (1876), 
note 7. 
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2. The End Result, the Just and Reasonable Rate, Must 
Be the Same Under Either Procedure. 


Whether the rate increase proceeding is initiated under 
Section 205(d) or under Section 206(a) the end result is the 
same: determination of the just and reasonable rate for the 
service rendered. In the event of a failure of proof under 

[18] 
either procedure, the contract-specified rate will remain in 
effect. 

The differences in approach under the two procedures 
appropriately reflect the fact that Sections 205(d) and (e) 
are intended for the situation where the utility has a specific 
substitute rate to offer, whereas Section 206(a) is intended 
for the situation where the Commission or another person 
desires a change in an established rate. 

Under Section 205(d) and the Commission’s rules there- 
under (18 C.F.R. 35.3(c)) the utility’s proposed increased 
rate must be justified in the first instance by what might be 
called a prima facie showing. If this showing fails to satisfy 
the Commission or if a protest is received the next step is 
a hearing under Section 205(e) in which the utility has the 
statutory burden of proving that the increased rate is just 
and reasonable. If it fails to meet this burden, the old rate 
will remain in effect unless the Commission is satisfied by 
evidence that some other rate is the just and reasonable 
rate, in which case the Commission may make such other 
rate effective. 

Under Section 206(a), inquiry is directed to whether the 
existing rate charged by the utility is just and reasonable 


11. See Central Illinois Pub. Service Co. v. Illinois Commerce 
Commission, 125 N.E. 2d 269 (Tl. Supr. Ct., 1955). 
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and, if not, the Commission must determine and fix the just 
and reasonable rate. 

There is no doubt that the Commission’s powers under 
Section 205(e) are as great as under Section 206(a), for the 
former section provides that ‘after full hearings * * * the 
Commission may make such orders with reference [to the 
rate] as would be proper in a proceeding initiated after it 
had become effective,” i.e. as would be proper in a Section 
206(a) proceeding. 

[19] 

Since the end result must be the same under either pro- 
cedure, there is no reason to strain the statutory language in 
favor of one procedure because of a fear that an undesirable 
result would follow under the other procedure. Yet, just 
such a misapprehension was clearly a major factor in the 
decision of the court below. 

The Court of Appeals thought that the result would be 
different because under Section 205(e) the Commission 
would first determine whether the proposed rate was rea- 
sonable, whereas under Section 206(a) the Commission 
would first determine whether the existing rate was reason- 
able. The court thought that both rates might be reasonable 
and therefore the result could depend upon which rate was 
examined first. 

This is a surprising misunderstanding of the Commis- 
sion’s functions and duty in rate cases. True, as the court 
says, statutory reasonableness is an area, rather than a pin- 
point, but this means that a court might have to accept 
either rate if the Commission found it reasonable. It is the 
Commission’s duty, however, to pinpoint the reasonable 
rate. As this court said in the very case relied upon below: 
“To reduce the abstract concept of reasonableness to con- 
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crete expression in dollars and cents is the function of the 
Commission.” 

Judges determine the outer boundaries of the statutory 
area of reasonableness, but the Commission, as an expert 
body, makes a precise evaluation of the various elements of 
reasonableness. It does not choose a rate at random within 
the area. It weighs the various factors, which may include 
the circumstances of the contract, as in the instant case, 
and concludes for itself what is the reasonable rate. This 

[20] 
is clearly what Congress intended it to do, for in Section 
206(a) it directs the Commission to “determine the just and 
reasonable rate * * * to be thereafter observed and in 
force.”* This negatives any idea that more than one rate 
could be reasonable at any given time for given conditions 
of service. 

The difference between the two procedures, then, is 
merely procedural. The job of the Commission is the same 
in either case: to arrive at the just and reasonable rate. 
Under Section 205(e) the Commission goes directly to the 
issue of reasonableness of the substitute rate offered by the 
utility, and if it is not satisfied it may then determine for 
itself the reasonable rate to be charged. Under Section 
206(a) the commission determines whether any change in 
rate is required and, if so, determines the reasonable rate 
to be charged. 


12. Montana-Dakota Utilities Co. v. Northwestern Public Serv- 
ice Co., 341 U.S. 246, at 251 (1951). 


13. Emphasis supplied. As we have previously pointed out 
(p. 18) the Commission’s powers under Section 206(a) are incorpo- 
rated in Section 205(e). 
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Under either procedure, it is clear that all evidence rele- 
vant to determining the rate for the service in question will 
be admissible and entitled to consideration. Cost of service 
with its various elements such as operating expense, depre- 
ciation, rate base and rate of return is usually a major 
consideration, but other factors such as value of service, 
history of the rate, and other special circumstances may be 
relevant and if so will be considered by the Commission. 

In the case at bar, for instance, in passing upon the rea- 
sonableness of the proposed rate, the Commission expressly 
considered not only the cost of service, which P.G.&E. 
contended should be the determining factor, but also the 
circumstances under which the contract-specified rate was 
established, which Sierra contended should be the determin- 
ing factor. In finding that the proposed rate was cost-justi- 

[21] 
fied and that Sierra’s position on the contract circumstances 
was not in accord with the evidence, the Commission neces- 
sarily disposed of all issues relating to determination of the 
reasonable rate for service to Sierra. Sierra did not at the 
hearing, nor has it subsequently, suggested that it had any 
further evidence to offer. 

Attention is directed to the fact that the Commission’s 
determination of these issues was made in passing on the 
reasonableness of the proposed rate, before it passed to the 
question of whether it should make a finding, as requested 
by Sierra, on the reasonableness of the existing rate. This 
is important because it shows that in actual practice a 
hearing under Section 205(e) will encompass all issues 
which are relevant to determination of the reasonable rate. 
If the existing rate is relevant, it must be considered under 


115 











21 


the substantive provisions of Section 205(e) as well as under 
Section 206(a)." 

We submit, then, that no consideration of substance 
require the use of Section 206(a) rather than Sections 
205(d) and (e) to change a contract-specified rate. 


C. The Interpretation of the Court Below Is Based Upon 
an Erroneous View of the Commission’s Rate Making 
Authority Which Would Impair Its Effectiveness. 


The court below believed that the Commission under 
either procedure would merely review a rate’ and, if it 
found that the rate in question lay within the statutory area 
of reasonableness, it would proceed no farther. As we have 
shown, this confuses the Commission’s function with the 
function of a court upon review, with serious consequences 
upon the Commission’s powers in rate cases. 

[22] 

Basically, this would mean that there is a statutory area 
within which the Commission has no power to fix rates. If, 
by contract, the utility and its consumers agree upon a rate, 
whether in the upper or lower range of the area, the Com- 
mission would not be able to act. Furthermore, in the ab- 
sence of a contract, the utility would always be free to 
increase its rates to the upper limits of the area. 

There is no ground for believing that Congress intended 
such a result. The statutory area is the entire area within 
which the Commission may exercise its expert judgment 


14. Undoubtedly, the assumption to the contrary by the Third 
Circuit Court of Appeals influenced its decision in the Mobile case 
(see infra. p. 27). 


15. Under Section 205(e) the proposed rate; under Section 
206(a) the existing rate. 
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free of judicial interference. As Mr. Justice Reed said of 
the requirement of the Natural Gas Act that rates be just 
and reasonable: 

“When the phrase was used by Congress to describe 
allowable rates, it had relation to something ascertain- 
able. The rates were not left to the whim of the Com- 
mission. The rates fixed would produce an annual 
return and that annual return was to be compared 
with a theoretical just and reasonable return, all risks 
considered, on the fair value of the property used and 
useful in the public service at the time of the determin- 
ation. 

Such an abstract test is not precise. The agency 
charged with its determination has a wide range before 
it could properly be said by a court that the agency had 
disregarded statutory standards or had confiscated the 
property of the utility for public use. C.f. Chicago, M. 
& St. P. R. Co. v. Minnesota, 134 US 418, 461, 466, 33 
L ed 970, 983, 984, 10 S Ct 462, 702, 3 Inters Com Rep 
209, dissent. This is as Congress intends. Rates are 
left to an experienced agency particularly competent 
by training to appraise the amount required.” (Empha- 
sis supplied.) 

Federal Power Commission v. Hope Natural Gas Co., 

320 US 591, 621 (1944), dissenting opinion. 
[23] 

Passing over the fair value rate base, not involved here, 
it is submitted that this is an accurate characterization of 
the Commission’s powers and duties. The view of the court 
below, however, would cut off the exercise of the Commis- 
sion’s special competence at the outer edge of the statutory 
area—the very point at which it should take over. There is 
no justification for such a conclusion. Under either Section 
205(e) or Section 206(a) the Commission does not sit to 
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review rate fixing activities of others; it sits to exercise its 
power to determine the just and reasonable rate. 

An interpretation of the Act, such as that below, which 
is based on any more limited view of the Commission’s 
functions and power must be rejected. 


D. The Use of Section 205(e) Gives Both Parties the Bene- 
fit of the Equitable Collection and Refund Procedure. 


It is well-known that one of the serious problems in rate 
regulation is the result of delays in the rate-making process. 
during the course of a proceeding, the utility may be com- 
pelled to furnish service for a rate which is less than that 
ultimately determined to be reasonable, or, conversely, its 
customers may be compelled to pay a rate which is higher 
than that ultimately determined to be reasonable. 

In Section 205(e), Congress prescribes a procedure to 
mitigate the effect of delay where a public utility proposes 
a change in rates. The Commission is authorized to suspend 
a proposed change for a period not to exceed five months. 
At the expiration of that time, the change may be placed in 
effect, but if the utility has proposed an increase, it must 
at the conclusion of the proceeding refund to its customers 
any increase above that which the Commission finds not 
justified. Thus, after an initial period in which the utility 
may be deprived of any benefit from a proposed increase, 
even though subsequently proved reasonable, the rates 

[24] 
actually charged are subject to adjustment so that the cost 
to the customer and the revenue to the utility coincide with 
the ultimate determination of the Commission as to reason- 
ableness. Consequently, allowing the utility to place a rate 
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increase in effect after the five months suspension period is 
fair to both parties. 

There is no reason why this procedure should not be 
applied to proposed changes in contract-specified rates as 
well as to any other rates. In fact, if there were any doubt 
as to the application of Section 205(e) to contract-specified 
rates, we submit that this Court should adopt the interpreta- 
- tion which permits the use of this equitable procedure. 

Section 4(e) of the Natural Gas Act presents a different 
problem because of the prohibition against suspension of 
a rate for gas which is resold for industrial use only, the 
situation involved in the Mobile case. For such sales, Con- 
gress provided that the utility should be entitled to collect 
the increase while the rate case was pending. Thus, the 
utility may be entitled to retain some charges collected in 
excess of those ultimately found to be reasonable. Under the 
rule of the Third Circuit in Mobile this would not be allowed 
where the rate was contract-specified. That result, how- 
ever, was no more equitable than the one which the Com- 
mission reached, for the customer might well enjov service 
during pendency of the proceeding at a rate less than that 
ultimately found to be reasonable. 

It is seen that three possible methods of dealing with the 
problem of delay in rate increase proceedings have been 
adopted by Congress. (1) In Section 205(e) of the Power 
Act and in the general case under Section 4( e) of the Gas 
Act, Congress has required the utility to bear the burden 
of delay for a five-months period, but thereafter permits 
a rate which is ultimately adjusted to that which is just 

[25] 
and reasonable for the service rendered. (2) Under the 
proviso of Section 4(e) of the Gas Act, the purchaser for 
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resale for industrial use must bear the burden until the case 
is determined. (3) Under Section 206(a) of the Power Act 
and Section 5(a) of the Gas Act where a rate increase is 
involved the utility must bear the burden of delay. 

There is no reason to suppose that in setting up these 
different methods, Congress intended the existence of a con- 
tract to have any effect on their application. Certainly, there 
should be no quarrel with the use of the Section 205(e) 
procedure in the case at bar. PG&E was compelled to 
forego any increase for a period of five months. After that 
period, the cost to Sierra and the amount ultimately re- 
tained by PG&E could not exceed the just and reasonable 
rate for the service rendered. Furthermore, if it had been 
found that PG&E had collected any more than the just and 
reasonable rate, it would have been required to pay Sierra 
69% interest on the excess amount. 

Clearly, then, the collection and refund procedure of 
Section 205(e) is just as fair and equitable to the contract 
eustomer as to any other customer and should be applied 
equally to both. It cannot be emphasized too strongly that 
under Section 205(e) neither a contract-specified rate or any 
other ‘rate can be effectively increased except to a rate which 
is found by the Commission to be just and reasonable. 


E. The Mobile and Wichita Cases Do Not Support the 
Holding of the Court Below. 


The court below relied primarily upon Mobile Gas Service 
Corporation v. Federal Power Commission, 215 F.2d 883 
(1954) which, as we have mentioned before, is now before 
this court on writs of certiorari to the Third Cireuit Court 
of Appeals (Cases No. 31 and 17). The opinion of the Third 
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Cireuit in turn relies principally upon Wichita R.R. & Light 
Company v. Public Utilities Commission, 260 US 48 (1922). 


1. The Court Below Erred in Relying on Mobile. 


The basic errors of the Mobile decision are substantially 
the same as those of the court below in the instant case 
which we point out in the foregoing portion of this brief. 
These errors are analyzed and ably discussed in the brief 
for the Federal Power Commission before this court in 
Mobile (No. 31) and we need not repeat what is there said. 

However, even should this Court sustain the Third Cireuit 
in Mobile, it would not be controlling on the issue of inter- 
pretation because the decision in that case was strongly 
influenced by the limitation on the suspension provisions of 
Section 4(e) of the Natural Gas Act involved in that case, 
unlike Section 205(e) of the Federal Power Act. 

Under Section 4(e) suspension of rates for gas to be 
resold for industrial use, the type of sale involved in Mobde, 
is prohibited. There is no comparable limitation on the 
Commission’s powers of suspension under Section 205(e). 
While the court below asserted that this distinction was in 
no way determinative, and did not express an opinion as to 
whether or not it should have been, it seems clear that such 
consideration was in fact of great importance to the ma- 
jority in Mobile for, in distinguishing the case of Tyler Gas 
Service Co. v. United Pipeline Co., D.C. Tex., December 23, 
1953 (affirmed 217 F.2d 73 (5th Cire. 1954) ), the Court said: 

“Tt should be emphasized also that the fact that Tyler 
eoncerned a rate for sale of gas for domestic use of 
itself sets that action apart from the issue of this 
appeal. In Tyler under Section 4(e) the Commission 
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could and did suspend the effective dates of the in- 

creased rate for 5 months, after which period it could 

order any subsequent collections to be subject to refund 
[27] 

in the event the new rates were ultimately found to be 

unlawful.” (Emphasis added).*® 


Thus, the circuit court did not purport to express an opin- 
ion on the situation where, as here, suspension was possible 
and in fact ordered by the Commission. By so carefully 
pointing out this distinction, the decision implies that had 
suspension been possible in Mobile the Court might well 
have felt bound to follow the Tyler decision. In other words, 
the Third Circuit Court undoubtedly felt impelled to reach 
its conclusion in large measure because the increase became 
effective without possibility of refund before any hearing 
could be held on the matter. 

The Mobile case is of no value as authority in this case in 
other respects. The Court there assumed that under Sec- 
tion 4(e) “No consideration will be given to the accepted 
contract, the circumstances under which it was entered into, 
the long-term commitments sanctioned by the Commission 
and whether the rate fixed by it is unreasonable and against 
the public interest under the facts.”** This assumption was 
entirely unjustified since it is well established that the Com- 
mission must take into account all aspects of the public 
interest and, to the extent that they were relevant to the 
public interest, the court should have assumed that the 
recited matters would be considered. This is exactly what 
the Commission did in the instant case under the Federal 


16. 215 F.2d 883, 885 (1954). 
17. 215 F.2d 883, 886 (1954). 
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Power Act when it received evidence on and considered all 
of the matters which the Court in Mobile assumed it would 
ignore. 

Finally, the Court in Mobile tried to distinguish the deci- 
sion in Midland Realty Co. v. Kansas City Power & Light 
[28] 

Co., 300 U.S. 109 (1937), which the Court admitted gave 
some support to the Commission on two grounds: (a) that 
Midland did not assert its contract before the Commission, 
but attempted to attack the rate increase collaterally, and 
(b) that the decision was based upon a State Court inter- 
pretation of a State Statute.* The second ground is, of 
course, equally applicable to the decision in the Wichita 
ease on which the Third Cireuit relied. The first ground 
points up the fact that there is no lack of jurisdiction in 
the Commission to modify a contract rate by the method 
adopted below, for if it were a jurisdictional matter it would 
seem that it could be raised collaterally. The Mobile decision 
would imply that the existence of a contract is at most a 
type of affirmative defense which is waived if not presented 
before the Commission. Even so, it could not be an absolute 
defense, for to make it so would permit a utility by contract 
to deprive the Commission of its rate-fixing power. At most, 
therefore, an existing rate contract can be but one matter 
to be considered by the Commission in determining whether 
a rate increase requested by a public utility is in the public 
interest, and such consideration was in fact given by the 
Commission below. Finally, the Court missed the real point 
of the Midland case which is, simply, that there is no con- 
stitutional objection to the “filed rate” policy of rate making. 


18. 215 F.2d 883, 887 (1954). 
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2. The Reasoning of Wichita Is Not Applicable to the 
Case at Bar. 


In Wichita, this court had before it for review a proceed- 
ing of the Kansas Public Utilities Commission made upon 
pleadings and heard under the provisions of Section 13 of 
the Public Utility law of Kansas.” This section, in lan- 
guage similar to Section 206(a) of the Federal Power 

[29] 
Act, conditioned the power of the Commission to change 
rates upon a finding that the existing rate was unjust or 
unreasonable. The order of the Commission changing a 
contract-specified rate was attacked on the ground that no 
such finding had been made. This court held that for lack 
of such a finding the Commission’s order was void. 

Section 20 of the Kansas Act permitted a change in rates 
to be made effective by a filing with the consent of the Com- 
mission. Although this is similar in some respects to Section 
205(d) of the Federal Power Act, no provision was made 
in the Kansas Act for a hearing after such filing, as is pro- 
vided by Section 205(e) of the Federal Power Act. The 
court did not have before it the effect of a filing under 
section 20 and its comments thereon may be disregarded 
for the purposes of this case because (1) they were purely 
dictum, (2) they refer to a rate filing procedure which does 
not provide for a hearing as does Section 205, and (3) they 
were based entirely upon a construction of the Kansas Act 
by the, Kansas Supreme Court in a prior ease and hence do 


19. Kan. Sess. Laws 1911, ec. 238. 

20. ‘*The section does not, therefore, cover, or measure the essen- 
tials of, the proceeding in the case before the Commission, which the 
order shows was upon pleadings and inter partes.’’ Wichita R.R. v. 
Pub. Util. Comm., supra, at p. 57. 
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not represent the independent judgment of this Court. In 
view of the full discussion of the Wichita case in the brief 
before this Court for the Commission in the Mobile case, 
Case No. 31, further elaboration of our argument with 
respect to the Wichita case is unnecessary here. 


II. In Any Event, the Commission Actually Found, Upon 
an Expressly Framed Issue, that the Contract-Specified 
Rate Was Unreasonable Before Authorizing the Rate 
Increase. 


The first point of the argument has shown that the instant 
proceeding was properly initiated under Section 205 of the 
[30] 

Act. This second point will show that in any event the sub- 
stantive requirements of Section 206(a) have also been 
squarely and expressly met and therefore the Commission’s 
order should have been upheld even under the court’s 


rationale. 

The only difference between the Section 205 and Section 
206(a) procedures considered by the court below was the 
requirement of the latter that a rate change be made only 
if the Commission finds that the existing rate 1s unreason- 
able. We have pointed out that this requirement of Section 
206(a) adds nothing of substance to what the Commission 
is required to do under Section 205(e). However, even if 
the view of the court below were accepted, the Commission’s 
order should still have been affirmed for the plain reason 
that the Commission made the required finding, not by 
indirection or implication, but in clear and unmistakable 
language after careful consideration upon an issue duly 
framed by the parties. This finding was made in a separate 
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portion of the Commission’s opinion dealing with Sierra’s 
contention that this case was governed by Section 206(a). 
Undoubtedly, the finding was made for the very purpose of 
making further proceedings unnecessary in the event that 
the Commission had misconstrued Section 205 of the Act. 
Despite the Commission’s clear language to the contrary, 
the Court below assumes that the Commission did not find 
the 1948 contract-specified rate to be unreasonably low 
and hence unlawful. Furthermore, by its order directing 
dismissal of the proceedings, the Court below usurps the 
function of the Commission and makes impossible the cor- 
rection of the alleged error in the original proceeding. 
The Commission, in the new proceeding contemplated by 
the Court below, will have no power to grant reparations. 
Consequently, PG&E would be deprived by the Court’s 
[31] 
order of any increased revenue from Sierra for a period 
of more than two years, that is, since the effective date 
of the rate under review. Commission consideration of 
the reasonableness of that increased revenue would be pre- 
cluded. Neither sound administrative procedure nor the 
requirements of judicial review necessitate such an unjust 
result. 


A. The Issue of Whether the 1948 Contract-Specified Rate 
Was Reasonable or Unreasonable Was Presented to 
the Commission in This Proceeding. 


In an administrative proceeding, such as this, formal 
pleadings are not encouraged. Furthermore, the Federal 
Power Act specifically provides that “no informality in any 
hearing, investigation, or proceeding or in the manner of 
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taking testimony shall invalidate any order, decision, rule or 
regulation, issued under authority of this Act.”™* 

To determine whether an issue was raised in an adminis- 
trative proceeding so that it may be decided in that pro- 
ceeding is merely to see that the essential requirements 
of due process were met, namely, that the parties were 
sufficiently informed of the points at issue. The purpose 
is to afford parties a full opportunity to present testimony 
and to prevent surprise. The record in this proceeding 
shows that both Sierra and PG&E considered the reason- 
ableness of the 1948 contract-specified rate to be an issue 
and that evidence, argument, and proposed findings were 
received from them on that issue by the Commission. 
Furthermore, the question of the reasonableness and hence 
the lawfulness of the 1948 contract-specified rate was raised 
right at the start of, and on numerous other occasions dur- 
ing, this proceeding. A brief review (R. 491) of some of the 
salient points in the record demonstrates this. 

[32] 

The Commission, in suspending PG&E’s rate filing and 
ordering a hearing, stated Sierra’s contention to be that 
the 1948 contract-specified rate “is just and reasonable 
and not unduly preferential or discriminatory because of 
other considerations for the rendering of service, at the 
time the present agreement was entered into” (Order of 
March 12, 1953, R. 431-434). In permitting Sierra to in- 
tervene in this proceeding and denying Sierra’s request for 
rejection of the rate filing because not authorized under 
Section 205(d) of the Federal Power Act the Commission 
expressly stated that the denial was without prejudice 


21. Sec. 308; 16 U.S.C. 825¢. 
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to Sierra’s right to maintain its contentions. Furthermore, 
in refusing Sierra’s petition for rehearing on the order 
denying Sierra’s request for rejection of the filing, the 
Commission said that its denial “was conditioned to pre- 
serve to Sierra its right to maintain thereafter in this 
proceeding the contentions then advanced by it and did 
not constitute a final determination by this Commission 
of the substantive issue as to which Sierra now seeks re- 
hearing.” 

At the hearing, the Examiner for the Commission took 
the position that he was required to admit evidence mate- 
rial to Sierra’s contentions in view of the Commission’s 
preservation of Sierra’s rights and all such evidence offered 
by Sierra was received. The Commission stated in its opin- 
ion that “all parties were afforded an opportunity to present 
evidence in support of their respective positions” (R. 446). 

At'the conclusion of the hearing, PG&E submitted pro- 
posed findings including a finding that the contract rate is 
unjust and unreasonable. Sierra submitted at the conclu- 
sion of the hearing proposed findings that the 1948 contract- 
specified rate is just and reasonable and that PG&E failed 
to show the contrary. 

[33] 

In rendering its opinion the Commission gave careful and 
detailed consideration to the lawfulness of the 1948 con- 
tract-specified rate, not merely as an incident to the issue 
of lawfulness of the proposed rate but in a separate portion 
of its opinion directed to this very issue (R. 464-466). 

When the court below and Sierra urge that the Commis- 
sion in this proceeding may not find the 1948 contract- 
specified rate unlawful, they go counter to the present prac- 
tice of courts. The courts have taken the position for many 
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years that where a party clearly understands the issue he 
cannot take advantage of a technical defect in the manner 
of stating the issue.” 


B. The Commission Expressly Found the 1948 Contract- 
Specified Rate to Be Unreasonable. 


A reading of the Commission’s opinion shows that it 
found the 1948 contract-specified rate to be unlawful. It did 
this several times and very clearly. 

First, the Commission said: 

“* * * we may point out that if a finding on the law- 
fulness of the 1948 contract rate were necessary or 
appropriate, on the record before us that finding would 
have to be that the 1948 rate is unreasonably low and 
therefore unlawful.” (R. 464). 


Second, it pointed out that: 
“* * * none of the evidence in this record warrants a 
finding that any rate would be reasonable that would 
[34] 
produce a return of substantially less than the 4.75% 
resulting from the proposed rate, which is the mini- 
mum P. G and E. is willing to accept” (R. 464). 


Third, after considering Sierra’s arguments including 
those concerning undue discrimination and preference, the 
Commission stated : 


92. New York Central & H. R. R. Co. v. Interstate Commerce 
Commission, 168 Fed. 131, 188-189 (C.C.N.Y. 1909). See, for exam- 
ple National Labor Relations Board v. Mackay Radio & T. Co., 304 
U.S. 333, 350 (1938) where the court said: ‘‘While the respondent 
was entitled to know the basis of the complaint against it. and to 
explain its conduct, in an effort to meet that complaint, we find 
from the record that it understood the issue and was afforded full 
opportunity to justify the action of its officers as innocent rather 
than discriminatory.”’ 
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“But no such considerations, on this record, warrant a 
conclusion that any rate substantially lower than that 
proposed would be reasonable, and hence we would 
have to conclude that the 1948 contract rate is now 
unreasonable and unlawful” (R. 466). 


But the Commission did not make merely the bald finding 
that the 1948 contract-specified rate is unlawful, it discussed 
the evidence bearing on this issue which had been presented 
to the Commission by both Sierra and PG&E throughout 
the hearings. Hence the path®* which the Commission fol- 
lowed in making this finding can be discerned readily from 
its opinion. 

It is clear, therefore, that despite the statement of the 
eourt: below, the Commission literally found the 1948 con- 
tract-specified rate to be unlawful even though it believed 
such finding to be unnecessary and so stated. 

The court below, in concluding that no such finding was 
made, may have relied on the fact that it was not among the 
numbered formal findings at the end of the Commission’s 
opinion. But all findings need not be formally listed and 
numbered. The Commission expressly incorporated the find- 
ing as to the unreasonableness of the 1948 contract-specified 
rate as a part of its formal findings by prefacing the num- 
bered list with the following introductory statement: 

[35} 
“The Commission, having considered the record with 


respect to the matters involved and the issues pre- 
sented and having issued its Opinion No. 270 which is 


23. Even where findings of a Commission are inadequate, this 
court has upheld the Commission’s determination where ‘‘the path 
which it followed can be discerned.’’ Cf. Colorado Interstate Gas Co. 
v. Federal Power Commission, 324 U.S. 581, 595 (1945). 
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hereby incorporated by reference and made a part 
hereof, further finds:” (R. 466). [Emphasis added.] 


To say that under such circumstances the Commission has 
| not found that the 1948 contract-specified rate was unrea- 
sonable and unlawful is to give weight to form and to ignore 
substance. “It is enough if the findings be unambiguously 
stated, whether in narrative or numbered form, so that it 
appears definitely upon what basic facts the Commission 
reached the ultimate facts and came to its decision.”™ 


C. Even Assuming That an Express Finding Were Lack- 
ing There Is an Implied Finding Which Is Sufficient to 
Support the Commission’s Order. 


The procedural question presented here is whether the 
court of appeals may ignore what the Commission expressly 
said it would have found concerning the prior rate if such 
finding were deemed necessary. 

In judicial proceedings a failure of a court to make a 
finding on a determinative issue does not warrant reversal 
where evidence supports an implied finding which if ex- 
pressly made would be adverse to an appellant. Further- 
more, although the general rule is that a finding outside the 
issues pleaded must be disregarded, modern procedure does 
not permit parties who voluntarily submit and try an issue 
without any specific pleadings to complain when the findings 


24. Judge Stephens in Saginaw Broadcasting Co. v. Federal 
Communications Commission, 96 F. 2d 554, 559 (C.C.D.C. 1938) 
cert. denied Gross v. Saginaw Broadcasting Co., 305 U.S. 613 ( 1938) ; 
Accord. Johnston Seed Co. v. United States, 191 F. 2d 228, 230 (10th 
Cire. 1951). 


25. Reiniger v. Hassell, 216 Cal. 209, 13 P.2d 737 (1932); 
Kustoff v. Chaplin, 120 F.2d 551 (1941). 
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concern such an issue not within the pleadings.** 4 fortiori, 
an implied finding in an administrative proceeding, where 
all issues are not necessarily framed as specifically as in 
judicial proceedings, should not be ignored and given no 
effect. It is not necessary for the Commission to set out its 
findings in the formal style and manner customary in trial 
courts.” 


Tit. It Was Error to Order the Proceeding Dismissed when 
the Finding, If Required, Could Have Been Supplied 
on Remand and When Dismissal Would Constitute a 
Rate Decision Which Only the Commission Could Make. 


Even If the Commission Had Not Found the 1948 Con- 
tract-Specified Rate to Be Unreasonable, It Should Be 
Permitted to Do So in This Proceeding. 


Even if the Commission had said nothing in its opinion 
and order concerning the unreasonableness of the 1948 
contract-specified rate, it should not be precluded from mak- 
ing a finding concerning it in this proceeding. 

Assuming for the moment that the court below is correct 
in insisting that the Commission may not authorize the new 
rate without first expressly finding that the previously filed 
1948 contract-specified rate is unjust and unreasonable, both 
Justice and its efficient administration require the court to 
authorize the Commission to correct its error in this pro- 
ceeding. To throw out the days of hearing, the exhibits and 


26. Freeman v. Gray-Cowan, Inc., 219 Cal. 85, 25 P.2d 415 
(1933). 


27. Judge Stephens in Saginaw Broadcasting Co. v. Federal 
Communications Commission, supra, fn 24. 
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the arguments in this proceeding before the Commission 
{vill cause injustice as well as a great waste of effort and 
expense. 

By remanding the case to the Commission for further 
proceedings the Commission would have an opportunity to 
[37] 
correct its alleged error and to fix the just and reasonable 
rate in accordance with law. Neither Sierra nor PG&E would 
then be prejudiced by the alleged failure of the Commission 
to have made a formal finding on the 1948 contract-specified 
‘rate. To proceed otherwise and thereby to require an en- 
‘tirely new proceeding to be instituted could mean that 
‘Sierra would have had the advantage of the 1948 contract- 
' specified rate during a period when it was unreasonably 
low. Such a result flies in the face of the intent of Congress, 
| expressed in Section 205(e), that a selling utility, when it 
files a new rate, may have a new rate go into effect (sub- 
| ject to refund) not later than five months after its proposed 

| effective date. 

Since the rate increase became effective on September 6, 
1953, PG&E has collected increased charges from Sierra at 
the higher rate. The increase was originally estimated at 
_ about $420,000 per year and has actually exceeded that 
' amount because of increased sales. If the Commission should 
find that the contract rate was reasonable, this increase 
- would have to be refunded to Sierra. If, on the other hand, 
3 the Commission makes a eontrary finding, PG&E in equity 
and good conscience should be entitled to retain the increase 
since the unreasonableness will relate to the entire period 
during which the increase was collected. See Atlantic Coast 
Line R. Co. v. Florida, 295 U.S. 301 (1935). 
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The proceeding to date has occupied the time and atten- 
tion of a considerable number of persons, including the 
Commission itself, and engineers and other experts on the 
staff of the Commission, and in the two utilities. To ignore 
the existing record in a new proceeding would be both 
wasteful and unnecessary. 

Sierra was given and took every opportunity during the 
proceeding to present its case concerning the reasonablness 
of the contract rate. Sierra went into great detail in describ- 

[38] 

ing the circumstances and negotiation of the 1948 contract 
in an effort to establish that the 1948 contract-specified rate 
was a just and reasonable one. Since all material pertinent 
to the issue of the reasonablness of that rate was introduced 
in the proceeding, the initiation of a new proceeding, merely 
beeause the Commission at the conclusion of the hearing 
stated that a finding concerning the 1948 contract-specified 
rate was unnecessary, would serve no useful purpose. The 
new proceeding would be but a duplication of the prior 
hearings. 

That the present proceeding was initiated as a result of 
the filing as provided for under Section 205(d) rather than 
a complaint under Section 206(a) should not govern the 
result. To permit this case to depend upon how it was 
initiated would indeed be harking back to the days when a 
common law plaintiff selected a writ at his peril, and the 
result would be just as inequitable in this modern adminis- 
trative proceeding as it became under the technical and 
inflexible common law procedure. 

Sierra cannot be prejudiced in any sense by returning the 
ease to the Commission for a more formal] determination as 
to the unreasonableness and hence unlawfulness of the 1948 
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contract-specified rate if such is deemed necessary. If Sier- 
ra’s contention is sustained, it will lose nothing. If not, it 
will be charged only with the rate which is just and reason- 
able in accordance with the law as laid down by the court 
below. 


B. The Court Below, by Refusing to Permit the Commis- 
sion in This Proceeding to Find Unreasonable the 1948 
Contract-Specified Rate, Has Usurped the Commis- 
sion’s Regulatory Authority. 


By refusing to permit the Commission the opportunity 
to correct its alleged mistake in this proceeding, the court 
below has invaded the functions of the Federal Power Com- 

[39] 

mission. Having pointed out the alleged mistake of law 
which it believes affected the Commission’s decision, the 
court below should have sent the case back for further 
proceedings if deemed appropriate by the Commission. 
Federal Power Commission v. Idaho Power Company, 
344 U.S. 17 (1952). However, the court below remanded 
the case to the Commission with instructions to dismiss 
the present proceeding. This has the same practical effect 
as if the Commission had decided that the 1948 contract- 
specified rate should be maintained. In this connection it 
should be remembered that, unlike the usual judicial pro- 
ceeding, the administrative fixing of rates is a constantly 
recurring matter in which the time of decision and the 
effective date of the decision are most important. 

Any alleged failure of the Commission to make a finding 
as to the reasonablness of the 1948 contract-specified rate 
is not the equivalent of a finding of the reasonableness of 
that rate, especially when the Commission has expressed 
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its conclusion to the contrary. Although the court below 
may not have believed that it was making that decision for 
the Commission, it has done so, in effect, by ordering the 
dismissal. | 
In short, the order of the court below amounts to a finding 

that the 1948 contract-specified rate is the lawful rate; 
but only the Commission by statute is authorized to make 
such a finding. By ordering the Commission to dismiss this 
proceeding the court below has acted in disregard of the 
firmly established principle that courts will stay their hands 
until the expert administrative agency to which Congress 
has entrusted a policy or factual determination has had the 
opportunity to act. Far East Conference v. United States, 
342 U.S. 570 (1952). 

“* * * the guiding principle, violated here, is that the 

function of the reviewing court ends when an error of 

[40] 
law is laid bare. At that point the matter once more 
goes to the Commission for reconsideration.’”* 


IV. The Order of the Commission Is Fully Supported by 
the Evidence. 


The opinion of the court below does not consider Sierra’s 
argument that the lawfulness of the new rate is not sup- 
ported by the evidence. Since this court in order to affirm 
the Commission’s order may wish to assure itself that the 
Commission’s order is fully supported by the evidence, we 
review briefly the pertinent parts of the record. We shall 
show that the Commission’s findings, namely, (1) that the 
new rate is lawful, and (2) that the 1948 contract-specified 
rate is unlawful, are fully supported by the evidence. 


28. Federal Power Commission v. Idaho Power Co., 344 U.S. 
17, 20 (1952). 
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The Lawfulness of the New Rate Is Supported by the 
Evidence. 


The Cost of Service Method of Testing Reasonableness 
Shows the New Rate To Be Reasonable. 


With the new rate in effect, the rate of return to PG&E 
based on the cost of rendering the service to Sierra would 
be less than 514%. Sierra stipulated that 544% would be 
a reasonable rate of return for PG&E’s electric operations 
as a whole (R. 21). The evidence showed that the estimated 
rate of return under the new rate would be 314% under 
PG&E’s methods of computation and 434% under the Com- 
mission’s methods (R. 295). 


2 The Rate of Return Under the New Rate Will Not Ex- 
ceed the Rate of Return Expected Under the 1948 Con- 
tract-Specified Rate. 


The Commission expressly considered the possibility that 
PG&E’s entry into the 1948 contract showed that the then 
foreseeable rate of return under that contract would be the 

[41} 
rate of return which is still reasonable for service to Sierra. 
Without passing upon the question of whether this was a 
proper basis for determining the reasonable rate of return, 
the Commission found that, due to increases in cost which 
occurred in the five years subsequent to negotiation of the 
contract, the proposed increase would merely restore the 
reasonably foreseeable rate of return, not go above it. (R. 
452) This conclusion was fully supported by Exhibit 35 
Revised (R. 356-408), which was summarized and discussed 
in the Commission’s opinion (R. 452-454). Sierra’s attempt 
to use certain other computations to show a contrary result 
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was considered at length by the Commission and rejected. 
This brief will not consider the matter further because it is 
clear that the Commission’s conclusion was fully supported 
by the comparison of rates of return under costs actually 
experienced with rates of return on the basis of costs 
actually forecast by PG&E’s management. Even the figures 
on which Sierra attempted to rely showed the need for an 
increase in rates to cover increased costs. 


3. The Commission Gave Careful Consideration to Sierra’s 
Special Situation Arguments and Rightly Rejected 
Them. 


Sierra’s arguments centered on the contention that by the 
1948 contract it gave up opportunities to obtain power from 
other sources of supply, its evidence being directed pri- 
marily to discussions with the Bureau of Reclamation as 
to possibly obtaining power from the Bureau’s Shasta Dam. 
The following evidence in the record substantiates the 
Commission’s finding that “in 1948 Sierra regarded other 
sources of supply as being so unacceptable that PG&E be- 
came, in fact, the only feasible source” :” 

[42] 

(1) Sierra’s own intra-company memoranda (R. 347- 
355) which state the reasons why Sierra found Bureau 
of Reclamation power unacceptable. 

| (2) The Bureau could not possibly deliver any power 
to Sierra prior to 1951 (R. 27, 36-37, 211). Hence the 
Bureau could not be considered a competitive source 
for power which had to be available in 1949 and there- 
after to avoid a power shortage. Sierra could not con- 


29. R. 451. 
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struct new plants in time to supply its needs, for its 
president and its engineer testified that construction 
of additional plants would take at least three years. 

(3) The Bureau could not have provided the firm 
source of power needed to carry Sierra’s utility load, 
because of the possibility of serious and prolonged 
interruption of service over a single long transmission 
line over rugged terrain and the further possibility 
of inadequate water supply for Bureau generation (R. 
37-38, 40-41, 222-226, 229-230, 347-348, 350, 351, 353-355). 

(4) A contract with the Bureau would have required 
Sierra to wheel, that is, transmit electric power, for 
the Bureau to preference wholesale customers, making 
municipalities served by Sierra subject to raids by 
“public power” advocates (R. 345-346, 347, 355). 

(5) The Bureau of Reclamation rates would have 
been subject to possible future increases (R. 347, 315- 
316). 





B. The Unreasonablness of the 1948 Contract-Specified 
Rate Is Well Established by the Evidence. 


As we have stated before, a separate consideration of the 
unreasonableness of the contract-specified rate does not 
bring into play any factors in addition to those involved 
in determining the reasonablness of the proposed rate. 
However, for completeness, we consider the evidence from 

[43] 
the standpoint of the contract-specified rate to show that 
the Commission’s finding that it is unreasonable is fully 
supported. 

The rate of return under the contract-specified rate for 
the test year 1952 based on the method of computation re- 
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quested by the Commission staff was 2.60%.* This rate of 
return was clearly unreasonably low by comparison with the 
544% rate of return which Sierra and the Commission stipu- 
lated is reasonable for PG&E’s operations.** This alone 
would support the Commission’s conclusion. 

The only controversy arises from Sierra’s attempt to 
prove that special circumstances relating to the 1948 con- 
tract, required a conclusion that the contract-specified rate 
remained reasonable, despite the decline in rate of return. 
It was clearly established that the poor rate of return 
derived from service to Sierra in 1952 was the result of the 
very substantial increases in PG&E’s costs after negotiation 
of the 1948 contract.* It was necessary, therefore, for Sierra 
to show that its contract with PG&E should insulate it 
against rate increases as a result of increases in PG&E 
costs. 

It is clear that a contract for utility service specifying a 
rates does not grant immunity from rate changes as a con- 
sequence of cost changes. This follows from the fact that, 

[44] 
as even Sierra concedes, contract-specified rates are subject 
to change by regulatory authority and the fact that cost 
of service is a primary consideration when a regulatory 


30. See Exhibit 19 (R. 295). 
31. KR. 21. 


32. R. 356-408, especially table at R. 363. In referring to this 
exhibit, it should be noted that the rates of return developed therein 
are not directly comparable with the rates of return shown in 
Exhibit 19, such as the 2.60% above mentioned, because of different 
methods of approach. The methods used in Exhibit 35, Revised, 
were adopted to simplify the task of making comparative studies for 
a period of years. It was not disputed that these methods validly 
show the relative rates of return under the various assumptions 
considered in that exhibit. 
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authority is engaged in the rate-making process. It can 
scarcely be contended that a utility could assert the exist- 
ence of a contract to avoid a rate decrease when its costs 
decline. 

The Commission’s decision in this case was based on the 
conclusion that no special effect should be given to the fact 
that the rate to be increased was embodied in a contract. In 
1948, shortly after the contract was negotiated, Sierra was 
of the same opinion for, in explaining the reason for having 
a contract for a 15-year term, its president stated this was 
to provide “a proper return on the investment for that 
period” by PG&E to provide capacity to serve Sierra (R. 
207). 

The Commission was convinced after consideration of 
Sierra’s arguments that sufficient reason was not shown for 
departing from its cost of service approach. There is no 
reason for a Court to substitute any other conclusion for 
that of the Commission. 


Conclusion 


It is submitted that this rate increase proceeding was law- 
fully initiated, that all issues which had any possible rele- 
vancy to a determination of the just, reasonable and lawful 
rate for service to Sierra were fully considered by the Com- 
mission and expressly disposed of by its opinion and order 
herein and that its conclusions were fully supported by the 
evidence. The order of the United States Court of Appeals 
for the District of Columbia Circuit dismissing the proceed- 














45 


[45] 
ings before the Commission should be reversed and the 
opinion and order of the Commission should be affirmed. 
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Questions Presented 


Statement 


I. Private rate contracts are recognized by the Federal 
Power Act and are valid and binding as between the 

| parties until and unless set aside by the Federal Power 
Commission after a hearing and finding under Section 
206(a) that they are unmreasonable...............-ceeeceeeeeneeee 


A. PG&E has repeatedly requested and obtained per- 

! mission from the California Commission to enter 

into contracts at special reduced rates for a fixed 
term of years in order to meet competition 


. PG&E’s attempt to increase the contract rate by filing 

| a schedule under Section 205 over Sierra’s objection, 

being unauthorized by the Act, must be rejected by the 

_ Commission before any proceedings can be taken under 
Section 206(a) 


A. It follows from the foregoing that the Court below 
was correct in amending its opinion so as to direct 
the Commission to dismiss the pending proceeding, 
which had been instituted under Section 205, with- 
out prejudice to the initiation of a new proceeding 
under Section 206(a) 
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Page 
B. PG&E’s contention that there is no difference of 
substance between a proceeding under 205 and a 
proceeding under 206 is untenable 


The fact that there has been a hearing in the present 

ease does not help petitioners. The Commission did not 
[i] 

make a finding that the // contract was unreasonable, 

and even if it had, such a finding would not validate 

the Commission’s order as a matter of law, and in any 

event would have to be rejected as unwarranted by the 


A. The Commission did not make a finding that the 
contract was ‘‘unreasonable’’ 


B. Even if the Commission’s language could be con- 
strued as a finding of unreasonableness, it would 
not support the Commission’s order 


. In any event, the Commission’s purported ‘‘find- 
ing’’ is erroneous both as a matter of law and asa 
matter of fact. 


(1) As a matter of law, a contract may not be set 
aside merely because it is unprofitable when, 
as here, it is not injurious to the public interest 


(2) As a matter of fact the contract rate, and not 
the proposed new rate, is the ‘‘minimum PG&E 
is willing to accept’’ 





IV The existence of binding private rate contracts in no 
way interferes with the proper functioning of a rate 
regulatory agency 


Quite apart from the legal questions involved, it was 
an abuse of administrative discretion for the Commis- 
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sion to sanction PG&E’s repudiation of its contract in 
' the face of the undisputed evidence that it is not injuri- 
ous to the public interest, and that the only effect of the 
| repudiation is to benefit PG&E’s stockholders. More- 
over, the Commission’s efforts to justify its action are 
arbitrary, capricious, unsupported by the evidence and 
contrary to the evidence 


A. It is clear from the testimony of PG&E’s own offi- 
cials and from documents produced from its own 
records that the threat of Bureau competition was 


[sit] 
the motivating // factor in inducing PG&E to enter 
into the 1948 contract 


. The only reason Sierra can not point to any provi- 
sions of the contract from which it should be re- 
lieved if the rate is increased is that its alternative 
sources of power no longer exist. 


C. The Commission’s attempt to justify its decision on 
the ground that the rate of return under the new 
rate is no higher than the rate anticipated under the 
contract is not only immaterial, but is wholly unsup- 
ported by the record, and, indeed, is directly con- 
tradicted by the record 


Conclusion 
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[1] 
[Title of Court and Cause Omitted] 


BRIEF FOR RESPONDENT 
SIERRA PACIFIC POWER COMPANY 


Questions Presented 


1. Whether a contract to sell electricity at wholesale 
at a special low rate for a fixed period of years which 
has been accepted for filing as the legal rate by the Fed- 

[2] 

eral Power Commission is binding upon the parties until 
and unless abrogated by the Federal Power Commission 
after a hearing and finding that it has become unreason- 
able and against the publie interest, or whether such a 
contract may be abrogated at any time by the selling 
company itself by the mere filing of a schedule of higher 
rates. 

2. Whether, if Congress delegated its power to abro- 
gate duly filed private rate contracts exclusively to the 
Federal Power Commission, that Commission can accept 
for filing and permit to become effective a proposed sched- 
ule filed by a utility company under Section 205(d) of 
the Act which increases the contract rate without the con- 
sent of the purchaser, in the absence of any hearing or 
finding that the contract rate is unreasonable and against 
the public interest. 

3. Whether the statement by the Commission in its 
order approving an increase filed under Section 205(e) 
that if necessary it would find the contract too low and 
therefore unreasonable constitutes the finding of unrea- 
sonableness required by the Act, and whether, even if it 
were so construed, such a finding would retroactively 
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abrogate the contract and validate the rate increase pre- 
viously filed and permitted to become effective in 1953 under 
Section 205. 

4. Whether, regardless of the legality of the contract, it 
was an abuse of administrative discretion for the Com- 
mission on the record of this case to permit Pacific Gas 
and Electric Company to increase the contract rate uni- 
laterally in the absence of any showing that the public 
interest is injuriously affected thereby. 

[3] 
Statement of the Case 

Because of the persistence with which both petitioners, 
as well as the Federal Power Commission’ itself in its 
opinion and order here under review, attempt to gloss 
over the shocking impropriety of Pacific Gas & Electric 
Company’s? attempt to repudiate its solemn agreement, 
and to belittle and even deny the unassailable equities 


in favor of Sierra Pacifie Power Company,* we deem 
it necessary to outline the facts disclosed by the record 
in some detail, so that the Court will have a complete 
picture of what has actually taken place. 


The Parties 


Sierra is a public utility under the laws of the States 
of Nevada and California. It generates, transmits and 
distributes electricity, water and gas to its customers, 
the consumers of nothwestern and central Nevada and 
eastern California. Its service area embraces such centers 


1. Hereinafter referred to as ‘‘the Commission’’. 
2 Hereinafter referred to as “‘PG&E”’. 
3. Hereinafter referred to as ‘‘Sierra’’. 
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as Reno and Carson City, Nevada and Lake Tahoe in 
California, and the surrounding regions (R. 5, 467). 

PG&E is a California corporation and a public utility 
under the laws of that State and under the provisions of 
Part II of the Federal Power Act (Act of August 26, 
1935, c. 687, 49 Stat. 847, U.S.C.A., Title 16, § 824(e)). It is 
the company which serves most of north-central California 
from the San Francisco Bay area and the Pacific Ocean 
eastward to the Sierra Nevada Mountains, and from 
Bakersfield and Santa Ynez in the south to Eureka and 
Redding in the north. 

[4] 


Past Dealings Between the Parties 


Since 1923 Sierra has purchased a portion of the elec- 
tricity needed to serve its customers from PG&E and is 
today dependent upon PG&E for the great bulk of that 
energy.* The purchases have been carried out under long- 
term contracts between the companies. The first was 
entered into in 1923 (R. 6, 443, 468), and was succeeded in 
1938 by a 15-year contract to run to 1953 (R. 443, 468). 
Each contract fixed a rate during its term, and under each 
PG&E agreed to build a transmission line from its 
power plants in the Sierra Nevada Mountains at Drum 
and Spaulding, California, to a metering station near the 
Summit Hotel in the Donner Pass in California (R. 443). 
At this point delivery was made to Sierra, which trans- 
ported the power over its own lines from that point to its 
own service area (R. 138, 443). The contracts provided 
for a substantial penalty if Sierra obtained any power 


4. In 1952 Sierra purchased approximately 77% of the kilowatt 
hours which it needed from PG&E (R. 467). 
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from a source other than its own existing plants located 
in the State of Nevada. 

Each contract was approved by the Public Service Com- 
mission of California (then known as the Railroad Com- 
mission) and was filed with the Federal Power Commis- 
sion as PG&EH’s Rate Schedules FPC Nos. 1 and 2, respec- 
tively (R. 468). 


Negotiations Leading Up to the Present 
Contract 


With the end of World War II it became apparent that 
Sierra’s rapidly increasing demands would require either 
the construction of an additional transmission line into 
its area by PG&E, or the development of a new source of 
power before the expiration of the 1938 contract in 1953 
(R. 5-6, 21-23). 


[5] 


At the same time vigorous agitation for lower electric 
rates had developed among Sierra’s consumers in Nevada 
and their public officials (R. 12-13, 16-17, 28-29, 336-341). 
One of the causes of this agitation was that the State of 
Nevada had never made use of the share of so-called 
“cheap government power” (R. 12-13) from Boulder Dam 
to which it was entitled under the Act of Congress setting 
up the Boulder Dam Power Project. (Act of Desember 
21, 1928, ¢. 42, 45 Stat. 1057, U.S.C.A., Title 43, § 617 
et seq.) (R. 171-173, 336-337.) 

Sierra called its problems to the attention of PG&E. 
According to a report made by the manager of PG&E’s 
own Commercial Department after a field investigation 
in Nevada, Sierra was at that time considering five pos- 
sible sources of power, other than PG&E, in its search 
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for lower rates, including various plans for obtaining 
| power from the United States Bureau of Reclamation, 
building its own steam plants in Nevada, and other possi- 
| bilities (R. 166-176). After calling attention to the wide- 
spread agitation for lower rates in Nevada, the report 
recommended that PG&E study the possibility of supply- 
' ing Sierra at more favorable rates (R. 175-176). 

On January 22, 1947, PG&E offered to construct the 
necessary third transmission line in consideration of a 
new 15-year contract at substantially the same rates as 
those provided for in the 1938 contract, but with the addi- 
tion of an escalator fuel clause under which the rate would 
increase as PG&E’s fuel costs increased (R. 11-13, 179- 
183). Sierra refused to accept this proposal and thereupon, 
with the full knowledge of PG&E (R. 336-341, 415-416), it 
turned to intensive negotiations with the Bureau of Recla- 
mation and other agencies in an effort to comply with the 
public demand for “cheap government power” (R. 336-341). 

On August 15, while these negotiations were in progress, 
the Bureau wrote to PG&E to inquire whether it would 

[6] 
be prepared to “wheel” Government power from Shasta 
into Nevada over its existing lines, the power to be sold 
to local distributing companies (ie. Sierra) (R. 415-416). 

On October 4, 1947, Sierra finally rejected PG&E’s pro- 
posal of January 22nd (R. 10-12, 339-341), and on October 
6, PG&E’s management for the first time determined to 
study the possibilities of offering Sierra a special low 
rate, known as “P-31”, and to compare the results of serv- 
ice under that rate with the proposals of the Bureau of 
Reclamation to furnish power from Shasta Dam in its 
Central Valley Project in Northern California (R. 339-341, 
416-424). 
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By that time the various proposals for obtaining power 
through the Bureau had been reduced to two: (1) the 
above mentioned proposal that PG&E should enter into 
an “exchange” or “wheeling” agreement whereby it would 
transport Bureau power from Shasta Dam to Summit for 
the Bureau’s account, where it would be sold by the 
Bureau for Sierra’s use (R. 415-416, 424, 331-334); and 
(2) a proposal that the Bureau would build one or more 
new lines to transport Shasta power directly over the 
Sierra Nevada Mountains into Nevada, where it would be 
sold to Sierra at the Bureau’s publicly advertised resale 
or “postage stamp” rate (R. 305-307, 23-28). 

The studies made by PG&E’s management showed that 
PG&E could meet the Bureau’s exchange or “wheeling” 
proposal by purchasing power from the Bureau at Shasta 
Dam for its own account under its existing contract with 
the Bureau and selling it to Sierra at the P-31 rate (R. 
416-424). The studies also indicate that while the Bureau’s 
proposal to sell power directly to Nevada at its “postage 
stamp” rate over a new line to be constructed over the 
mountains would produce a substantial saving to Sierra, 

[7] 
the cost to the Bureau of constructing // the line would 
seem to be prohibitive, although the studies indicate that 
“Sierra Pacific believes it will be” done (R. 424). These 
studies will be discussed more fully in Point V, infra. 

Following these studies, PG&E on October 25, 1947, 
finally acceded to Sierra’s insistent demand for a lower 
rate, and offered Sierra a 15-year contract at the P-31 
rate. Moreover, the escalator fuel clause to which Sierra 
had objected was eliminated, thus removing any possibil- 
ity that the rate could be increased during the life of the 
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' contract because of possible increases in PG&E’s future 
- fuel costs (R. 11-13, 28-29, 138-146). 

PG&E’s P-31 rate is a special rate (R. 299), consider- 
ably lower than the rate then in force under the 1938 con- 
' tract between PG&E and Sierra, which had been promul- 
gated by PG&E in 1945 for the express purpose of enabling 
| PG&E to meet competition and hold existing business (R. 
| 148-149). It was to apply only to sales of power by PG&E 
- to resale customers who signed contracts for not less than 
five years, and was not expected to return the full allo- 
 eated cost of service, although designed to exceed the loss 
- which PG&E would suffer if it lost existing business (R. 
151-164). One of its avowed purposes was to assure the 
customer that it would receive the agreed low rate at least 
- for the duration of the contract (R. 162-163). 

This schedule had been approved by the California 
Public Service Commission (then the Railroad Commis- 
sion) on October 16, 1945, on the express condition that 
any loss from such service must be borne by the stock- 
holders of the utility and could not be passed on to PG&E’s 
other customers (R. 149). 

Before accepting PG&EH’s offer Sierra’s rate engineer 
prepared studies comparing the cost to Sierra under the 
P-31 rate with the cost under the Bureau’s proposal 

[8] 
to build a new line from Shasta and sell directly to Sierra 
at its “postage stamp” rate. While these studies showed 
that the rates under the Bureau’s proposal would be con- 
siderably more favorable to Sierra over a 15-year period 
even than the P-31 rate offered by PG&E, nevertheless the 
studies also showed that the Bureau would be unable to 
construct the new line in sufficient time to meet Sierra’s 
anticipated peak demands in the ensuing years (R. 14-16, 
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29-34). Accordingly, Sierra’s management finally deter- 
mined in late December, 1947 to accept PG&E’s proposals 
(R. 16). After some months of negotiation over the details 
the eontract was finally entered into on March 4, 1948, 
subject to approval by the California Commission (R. 
138-146) .5 

After hearings at which the Commission obtained 
PG&E’s commitment that the burden of the low rate would 
be absorbed by it, and not passed on to PG&E’s other 
customers (R. 202) the California Commission approved 
the contract on April 27, 1948 (R. 260-266). Thereafter it 
was duly filed with the Federal Power Commission as 
PG&E’s Rate Schedule FPC No. 3 (R. 468). 


While the Threat of Competition Remains PG&E Asserts 
It Would Be “Double Dealing Repudiation” to Seek to 
Increase the Rate 

In the year following the adoption of this agreement, 


PG&E filed a petition with the California Commission 
seeking a general 6% rate increase, but expressly re- 
quested permission to exempt some 21 of its customers 
who had contracts under the P-31 rate, including Sierra, 
[9] 

from this increase on the ground that the contracts had 
been negotiated under competitive conditions (R. 268-271). 
As PG&E’s counsel stated at the hearing in support of 
the proposed exemptions, “anybody would agree that we 
would be accused of double dealing repudiation” if PG&E 
sought to increase these contract rates (R. 278). 

In authorizing the 6% increase as well as the exemption 


5. In 1948 Sierra was PG&E’s sole interstate purchaser, so that 
any injury resulting from the low rate provided for in the contract 
would fall upon its intrastate customers over whom the California 
Commission had sole Ss 
1 
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of the P-31 customers, the California Commission in an 
order dated March 21, 1950, stated that the exemptions 
were justified on the ground “* * * that the making of 
such special contracts was compelled largely by competi- 
tive conditions * * *” (R. 292-293) and that, “In ap- 
proving such special contract rates in the past, we indi- 
cated that, if the revenue therefrom should fall below the 
cost of service, the loss would not be permitted to burden 
the other classes of customers” (R. 293). 


As Soon as the Threat of Competition is Removed 
PGE&E Tries to Repudiate its Low Rate Contracts 


By 1952 PG&E had entered into a new comprehensive 
contract with the Bureau to transport or “wheel” power 
generated at Shasta Dam to the Bureau’s customers with- 
in a defined area (which does not include the area served 
by Sierra) and to purchase the balance of the power gen- 
erated at Shasta for its own use (R. 17-18).° By that 
time, also, the cost of construction of steam plants had be- 
come almost prohibitive for a company situated as Sierra 
is. Thus the major sources of competitive power in the 
area were no longer available to Sierra (R. 17-20, 58-61). 

[10] 
Accordingly, when in 1952 PG&E again applied to the 
California Commission for a general increase of approxi- 
mately 18%, it no longer sought to exempt Sierra and the 


6. In its brief in the Court below PG&E asserted that this state- 
ment was ‘‘false’’. We thereupon communicated directly with Mr. 
Calland, Acting Regional Engineer of the Bureau, who had con- 
ducted negotiations with Sierra in 1947, and were informed by him 
that all of the Bureau’s available power was presently tied up partly 
by the general wheeling agreement above referred to and partly by 
another agreement whereby PG&E wheels 290,000 Kw’s to the Sac- 
ramento Municipal Utility District for the Bureau ’s account. 
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other P-31 contract customers, with the exception of the 
City of Redding, which PG&E sought to exclude from the 
increase on the express ground that, because it was located 
within a few miles of the Shasta Dam, the danger of Bu- 
reau competition still existed (R. 280-282). 


The California Commission Refuses to Permit 
PG&E to Repudiate its Contracts 


While authorizing the general rate increase which PG&E 
had sought, the California Commission refused to permit 
PG&E’s attempted repudiation of its contracts (R. 282- 
291) and expressly stated that it would so compute 
PG&E’s general rate schedule as to insure that “* * * no 
burden [from the low contract rates] will be placed on the 
other classes of customers but any burden will fall on the 
stockholders’ portion of the earnings until such time as 
the contracts may have been renegotiated and have been 
authorized by the Commission” (R. 285). After pointing 
out that the 15-year period in Sierra’s contract was estab- 
lished “* * * to provide protection to both parties” 
(R. 283), the Commission concluded its order as follows: 


“In connection with these special contracts, we 
point out that the applicant, in order to forestall 
alleged government competition, requested authority 
from this Commission to enter into said contracts 
with the clear understanding that its stockholders must 
bear any burden which the applicant might sustain as a 
result of the operation of any such contracts. There- 
fore, equity calls for the treatment which we have 
accorded to these special contracts” (R. 285-286). 


[11] 
Having failed to obtain the sanction of the California 


Commission in its attempted “double dealing repudiation” 
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(R. 278), PG&E initiated the present proceeding in the 
Federal Power Commission. 


The Proceedings Before the Federal Power 
Commission 

PG&E’s proposal to increase the contract rate was filed 
on February 2, 1953 under the provisions of Section 205 
of the Federal Power Act, which will be discussed more 
fully hereafter (Act of August 26, 1935, ¢. 687, Title IT, 
49 Stat. 851, U.S.C.A., Title 16 § 824d). Thereafter the 
Commission invited comments from the California Public 
- Utilities Commission, the Nevada Public Service Commis- 
sion, and Sierra. The California Commission refused to 
- comment on the ground that a similar application by PG&E 
was then pending before it (R. 445). The Nevada Com- 
' mission, which has jurisdiction over Sierra’s resales to 
| Nevada consumers, opposed the increase in a letter which 
- said in part, “Had there been any doubt of the validity 
of the contract between the two companies, this Commis- 
sion would have ordered Sierra Pacific Power Company to 
construct” additional facilities of its own to meet the in- 
creasing demand for power (R. 436). Sierra filed a petition 
and later an amended petition, objecting to the increase 
and requesting that the Commission reject the filing. 

The burden of Sierra’s petitions requesting that the 
Commission reject PG&E’s filing was that it was improp- 
erly made under Section 205 of the Federal Power Act, 
under which Sierra contended that a contract rate eould 
not be increased without its consent, pointing out that 
PG&E’s proper procedure, if it had any ground for being 
relieved of its contract, was to bring a petition under Sec- 

[12] 
tion 206 of the Federal Power Act (supra, at 49 Stat. $52, 
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U.S.C.A., Title 16, § 824e), which expressly authorizes the 
abrogation of a contract by the Commission after a hear- 
ing and finding that it is unreasonable and against the pub- 
lic interest (R. 445). 

In its order of April 17, 1953 granting Sierra leave to 
intervene but denying the other relief requested by Sierra 
in its petitions the Commission provided in part a follows: 


“Sierra’s petitions in all other respects be and the 
same hereby are denied, without prejudice to the right 
of Sierra to maintain its contentions as to the effect 
of the filing of Supplement No. 1 under Section 205(d) 
of the Act, and as to the Commission’s authority in 
this proceeding” (Order of the FPC In the Matter 
of Pacwfic Gas and Electric Company, Docket No. 
E-6482). 


Sierra’s petition for rehearing was dismissed on the 
ground that this was not a final order (R. 446). Accord- 
ingly, Sierra proceeded with the hearings and attempted 
to persuade the Commission that as a matter of law the 
contract rate could not be increased unless it was found to 
be unreasonable, and that, as a matter of fact, it did not 
injuriously affect the public interest, and therefore should 
be sustained. Sierra also sought to persuade the Commis- 
sion that, regardless of the legal question involved, as a 
matter of equity it should follow the California Commission 
and refuse to sanction PG&E’s blatant and unjustifiable 
attempt to repudiate a solemn obligation. 

After hearings before a Presiding Examiner of the Com- 
mission, the intermediate decision procedure was dispensed 
with and briefs and oral argument were presented to the 
Commission on July 22, 1953 (R. 446). On September 21, 
1953 the Commission ordered counsel to reargue certain 
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[13] 


_ questions which it specified, relating to the rate of return 
‘which had been foreseen, or had been reasonably foresee- 
able, by PG&E at the time it entered into the contract 
(RB. 438-439). Although neither Sierra nor PG&E agreed 
that the questions proposed by the Commission were 
relevant to the issues in this proceeding, both sought to 
' comply with the Commission’s order (R. 446-447). Further 
hearings were held before the Presiding Examiner at 
which, despite the existence of the studies embodied in 
| Exhibits. 44 and 45 (R. 416-424), hereinabove referred to, 
‘which contained detailed studies of the cost of render- 
ing the service, but of which Sierra was at that time un- 
aware, PG&E asserted that before entering into the 1948 
contract it had not made a cost of service study, nor 
“any attempt to foresee the actual rate of return which 
it expected to receive under the contract over the 15-year 
period (R. 113-115, 107-108, 424), Accordingly, PG&E 
- offered Exhibits Nos. 35 (Revised), 36 (Revised), 39, 40, 
41 and 42 (R. 356-414), as an attempted reconstruction 
of the rate of return PG&E’s management might have 
anticipated if they had made such a study in 1947 prior 
to entering into the contract. These Exhibits were prepared 
in part on the basis of certain facts which were available 
- to PG&E’s management at that time (R. 392). 

At the close of this rehearing, Exhibits 44 and 45 here- 
inabove referred to were for the first time produced, 
during the cross-examination of PG&E’s witness. Sierra 
offered these exhibits in evidence, as the only available 
evidence of the rate of return which PG&E had in fact 
anticipated from the proposed contract, and objected to 
the admission of PG&E’s Exhibits Nos. 39 (Revised), 36 
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(Revised), 39, 40, 41 and 42 on the ground that they were 
not admissible as evidence, as they were purely hypotheti- 
eal and concededly had not been considered by PG&E at 
[14] 
the time it offered the P-31 rate (R. 133, 416, 424). This 
objection was overruled by the Presiding Examiner, al- 
though he expressed surprise that Exhibits 44 and 45 had 
not been produced by the Commission’s Staff, in whose 
possession they had been for several months (R. 130). 
On April 23, 1954 the reargument was had before the 
Commission, and on June 17, 1954 the Commission issued 
its Order and Opinion No. 270 (Commissioners Doty and 
Smith dissenting) which is the subject matter of this ap- 
peal (R. 443-470, 471-477). 


The Commission’s Order and Opinion 


The majority of the Commission rejected Sierra’s con- 


tention that the Federal Power Act did not authorize the 
unilateral abrogation of a duly. filed rate contract by the 
mere filing of a new schedule under Section 205, and held 
that, on the contrary, that was the proper method of in- 
creasing a contract rate, provided the proposed increase 
was found to be not unreasonable by the Commission (R. 
458-459). The majority further stated that, although it did 
not make any such finding, “* * * if a finding on the law- 
fulness of the 1948 contract rate were necessary or appro- 
priate, on the record before us that finding would have to 
be that the 1948 rate is unreasonably low and therefore 
unlawful” (R. 464-465). 

The majority further found that the proposed new 
rate is not unreasonable although it, like the contract rate, 
would produce a return substantially less than the 514% 
which is stipulated as generally a reasonable rate of 
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return on the electric utility business of PG&E (R. 21). 
The Commission based its decision on the ground that 
“the company is willing to accept” the low rate because 
it “regards the deficiency of .75 of a percentage point as 
[15] 

warranted in order to attract and retain this particular 
business in the face of the alternatives that may have been 
available to Sierra” (R. 464-465). 

The majority also sought to justify its decision on the 
ground that “* * * the evidence also shows that such a 
rate of return [4.75] is not substantially different from 
the rate of return which it was willing to accept from this 
business at the time it negotiated the 1948 contract rate 
** *” (R. 464-465). This conclusion is based upon the 
hypothetical rate study presented at the second hearing 
as Exhibit 35 (Revised) (R. 356-408), hereinabove referred 
to. The Commission also states that it finds “unconvincing” 
Sierra’s contentions that it gave up opportunities to obtain 
power elsewhere in reliance upon this contract, and that 
it would be grossly unfair to increase the rate while leaving 
the other provisions in the contract unaltered. 

Commissioners Doty and Smith, in their dissenting 
opinion, conclude that while the contract is “* * * subject 
to our regulatory modification for adequate cause shown 
in a proper proceeding, * * * it is our conclusion that 
the evidence shows the rate provided for [in the contract], 
when considered in relation to the other terms of the con- 
tract * * * and in the light of all the relevant attendant 
circumstances and conditions, to be lawful,—because not 
unjust, unreasonable, or unduly discriminatory—and there- 
fore that it should be continued in effect” (R. 471). They 
also reject the majority’s reliance upon the hypothetical 
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anticipated rate of return to justify the proposed increase, 
asserting that the Commission should utilize the incre- 
mental cost test, which was the method actually used by 
PG&E in Exhibits +4 and 45, on the basis of which the 
P-31, rate was finally offered, in determining what rate of 
return was foreseen by PG&E when the contract was en- 
tered into (R. 472-474). 
[16] 
The Decision Below 

On review the Court of Appeals for the District of 
Columbia Circuit reversed the Commission’s Order on the 
ground that under the Power Act the contract is valid and 
binding between the parties and may only be set aside 
by the Commission itself after a hearing and finding under 
Section 206(a) that the contract is injurious to the public 
interest (R. 478-482). While in its original opinion the 
Court directed that the case be remanded either for dis- 


missal of the pending proceeding or for further proceed- 
ings under Section 206(a), the Court later modified its 
order on motion of Sierra so as to direct the Commission to 
dismiss the pending proceeding, without prejudice to the 
initiation of a new proceeding under Section 206(a) (R. 
495). 


There Are No Substantial Differences Between the 
Instant Case and the Mobile Case 


In substance, there is no material difference between the 
issues presented in this case and those being presented to 
this Court in United Gas Pipe Line Company v. Mobile Gas 
Service Corporation and Federal Power Commission, and 
Federal Power Commission v. Mobile Gas Service Corpo- 
ration, Nos. 17 and 31, this Term, hereinafter referred to 
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as the “Mobile case” or “Mobile”. Although that proceeding 
arose under the Natural Gas Act, and the present under 
the Federal Power Act, the arguments there presented are 
equally applicable to the Federal Power Act, for it is con- 
ceded by all parties that the two Acts are in all essential 
respects substantially identical. 

The only differences between the two Acts are: (1) 
that under Section 4(e) of the Gas Act the Commission 
is forbidden to suspend a proposed change of rate for the 

[17] 
sale of gas for resale for industrial use only, whereas 
there is no comparable provision in Section 206(a) of the 
Power Act?; (2) that a natural gas company is expressly 
excluded from the list of parties authorized to bring a pro- 
ceeding to review an existing rate under Section 5(a) of 
the Gas Act, whereas Section 206(a) of the Power Act 
merely provides that such a proceeding may be brought 


“on complaint,” without specifying by whom such a com- 
plaint may be filed, and (3) that the Gas Act prohibits the 
Commission from ordering an increase in rates under Sec- 
tion 5(a) except in accordance with a proposed new rate 


7. Petitioners argue that the existence of this provision may 
have unduly influenced the Court of Appeals for the Third Circuit 
in reversing the Commission in the Mobile case, because of the evi- 
dent inequity of compelling Mobile to pay at rates in excess of the 
contract rate without any possibility of suspension, particularly 
where, as they contend, such payment cannot be refunded. As we 
have pointed out in the Mobile brief at pages 61 and 62, there is no 
substance to petitioners’ contention that under the Gas Act, such 
overpayments cannot be refunded. Petitioners’ concern for the 
equities ignores the fact that Sierra has been forced to pay over 
$800,000 in excess of the rate provided in its contract during the 
two years that have elapsed since the increase went into effect, even 
after a five months’ suspension. Thus the procedure ordered by the 
Commission would seem equally inequitable in either case. But in 
any event, as petitioners eoneede, this circumstance was by no means 
determinative of the Third Cireuit’s decision in the Mobile case. 
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filed by the company, whereas there is no such prohibition 
in Section 206(a) of the Power Act. We submit that none 
of these differences could support a determination that 
while the Gas Act may outlaw rate contracts, the Power 
Act does not, or vice-versa. Nor do petitioners make any 
such contention. 

There is also a procedural difference: The Commission 
denied Mobile’s petition asking that the filing be rejected 
and dismissed Mobile’s proceeding, whereas in the present 
case, although the Commission denied Sierra’s similar 
petition asking that PG&E’s filing be rejected, it did so 
without prejudice to Sierra’s right to present its conten- 

[18] 

tions at the hearing which it ordered. However, after the 
hearing, the Commission in its Order again rejected 
Sierra’s contention that its contract rate could not be 
changed without a finding of unreasonableness, and held 
that ithe proposed new rate, being not unreasonable, was 
lawful. Thus the issue as to the right of a company to 
increase a contract rate by the mere filing of a proposed 
increase is squarely presented in both cases. 

PG&E also contends that the Commission in fact made 
a finding of unreasonableness in the order here under 
review. While we deny that such a finding was made, 
we think it is apparent from the record that even if it 
had been made it would not validate the Commission’s 
order and that on the record it would have to be set aside 
because the record discloses that the contract rate itself 
is reasonable. (See Point ITT, ¢nfra.) There is also a dispute 
between the parties as to the effect to be given to the evi- 
dence in the record. We contend that it shows that the 
Commission acted arbitrarily and improperly in permit- 
ting the abrogation of the contract, quite apart from the 
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legal question as to the contract’s validity under the Act. 
(See Point V, infra.) 

But regardless of the procedural and factual questions 
which are raised by this record, the basic legal question 
as to the validity of the contract is still determinative. 
If the contract is valid and binding until and unless found 
unreasonable by the Commission, the decision below must 
be affirmed. It is only if the Court should hold that con- 
tract do not survive the passage of the Act that the 
question of whether or not the Commission’s order must 
be reversed as an abuse of administrative discretion need 
be reached. As the question of the validity of the con- 
tract is fully argued in the brief submitted on behalf of 
Mobile, the Court is respectfully referred to the arguments 
there set forth, on that issue. 

[19] 
Summary of Argument 

1. Rate contracts in the electric industry are subject 
to the paramount power of the Government to abrogate 
or modify them when the public interest so requires, just 
as are anv other private contracts. This power may be 
exercised either directly by the Legislature as in the Inter- 
state Commerce Act, or the Legislature may delegate the 
power to an administrative body to be exercised in accord- 
ance with prescribed standards. It is clear from the lan- 
cuage of the Power Act, especially when compared with the 
language of the Interstate Commerce Act, that the former 
expressly recognizes contracts and delegates the power to 
abrogate them to the Federal Power Commission after a 
hearing and finding under Section 206( a) that the public 
interest so requires. 

(a) The reason for this difference between the two Acts 
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is that contracts are not necessary in the railroad industry, 
whereas contracts to sell electricity at special low rates 
for a term of years are necessary in the electric industry 
where substantial investments are frequently necessary, 
in order to enable a utility to meet competition and protect 
its investment. This is well illustrated by the record in this 
case. When the Power Act is read in the light of this factual 
background, it is apparent why the right to enter into such 
contracts is expressly preserved in the Act, subject to the 
right of the Commission to abrogate or modify them when 
the public interest so requires. 

2. Since Congress delegated to the Federal Power Com- 
mission the power to abrogate or modify rate contracts 
after a hearing and finding under Section 206(a) that the 
public interest so requires, such contracts cannot be modi- 
fied or abrogated in any other way without the consent of 
the parties. They cannot be changed, as petitioners con- 

[20] 

tend, by the filing by a utility of its proposed new rate 
under Section 205(d). That section merely prohibits any 
utility from making a change in an existing contract with- 
out notice to the public and to the Commission and is no 
more than a requirement that public notice be given be- 
fore any change agreed to by the parties may become 
effective. Its purpose is to avoid secret rates, not to grant 
to an electric utility the extraordinary power to change its 
own contracts unilaterally. 

Section 205(e) is intended only for the purpose of inves- 
tigating the reasonableness of a proposed new rate. Since 
more than one rate can be reasonable for a given service, 
if a contract rate could be modified in a proceeding under 
205(e), the contract could be modified solely upon a find- 
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' ing that the new rate was reasonable, even though the con- 
tract rate, which would not be in issue, might also be 
reasonable. 

(a) Accordingly, the Court below correctly held that the 
Commission was in error in permitting the contract rate 

to be increased in a proceeding initiated by PG&E under 
| Section 205, and was also correct in amending its decision 
to require that the pending 205 proceeding be dismissed 
before any further steps are taken under Section 206(a). 
If the Commission were permitted now to make a finding 
in the present proceeding that the contract rate is unrea- 
- sonable, the result might be to abrogate the contract retro- 
- actively and validate the rate increase filed under Section 
205. The right of the Commission to fix new rates after 
' finding an existing rate unreasonable under Section 206(a) 
is prospective only. It cannot now, by finding the contract 
' rate unreasonable under Section 206(a), validate a rate 
- which was filed under Section 205 on February 2, 1953, 
and which has been in effect since September 26, 1953. 
[21] 

(b) PG&E’s contention that there is no difference in 
substance between a proceeding under 205 and a pro- 
ceeding under 206 is based on the erroneous assertion 
that the contract rate and the proposed new rate could 
not both be reasonable. PG&E bases this contention on 
the further erroneous assertion that the Commission does 
not sit to review rates, but solely to fix rates, and that 
therefore all rates are fixed by the Commission and that 
“sf the Commission finds a rate to be reasonable, a 
materially different rate is necessarily unreasonable”. 
This is a complete distortion of the provisions of the Act. 
It is the company and not the Commission which fixes 
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rates in the first instance. The primary duty of the 
Commission is solely to review rates or changes in rates 
fixed or proposed by a company. It is only when those 
rates are found to be unreasonable that the Commission 
has any power to fix rates itself. Whether or not a rate 
is reasonable may depend upon whether it is proposed 
by the company or whether it is imposed upon a company 
by the Commission. A particular rate when proposed by 
a company might not be unreasonable, even though the 
identical rate if imposed upon the company by the Com- 
mission would be unreasonable. For example, in the pres- 
ent case the Commission approved a rate producing a re- 
turn of only 4.75% on the express ground that PG&E was 
willing to accept that rate. If the Commission had at- 
tempted to impose the same rate on PG&E without its 
consent, it would have been set aside as confiscatory. Thus 
it is plain that more than one rate may be “reasonable”. 
Any rate proposed by a company which is neither exorbi- 
tant, “unduly discriminatory or preferential’, must be 
approved by the Commission on review, even though the 
same rate might be unreasonable if imposed by the Com- 
mission without the company’s consent. It follows that 
if a contract rate could be changed in a Section 205 pro- 
[22] 

ceeding, it could be set aside if the new rate were reason- 
able, even though the contract rate itself were equally 
reasonable. 

3. PG&E seeks to justify the Commission’s order on 
the ground that the Commission stated that if a finding 
of unreasonableness were necessary it would find that the 
contract rate “is unreasonably low and therefore unlaw- 
ful”, and that no rate would be reasonable “that would 
produce a return of substantially less than the 4.75% 
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resulting from the proposed rate, which is the minimum 
PG&E is willing to accept” (R. 464). (Emphasis sup- 
plied.) 
| (a) This was not the formal finding of unreasonableness 
required by the Act. As the court below and the dissent- 
ing Commissioners correctly point out, the Commission 
| did not make any finding of unreasonableness. 
| (b) Even if the Commission’s language could be con- 
_ strued as a finding of unreasonableness, it would not sup- 
' port the Commission’s order, for that order by its terms 
validates retroactively the new rate which had become effec- 
_ tive in September 1953, nearly nine months before the 
| alleged “finding of unreasonableness”. The right of the 
Commission to fix new rates after a finding that existing 
rates are unreasonable is prospective only. 

(ec) In any event, even if the Commission’s language 
could be construed as a formal finding under Section 
206(a), it would have to be set aside as erroneous both 
in law and in fact. (1) The mere fact that a contract is 
unprofitable and that a company’s stockholders may be 
losing money under it is no ground for setting it aside. 
The power to abrogate private contracts may be exercised 
only when the public interest so requires. It is clear from 
the Commission’s own order and from the statements 
made before the Commission by Commission Staff coun- 

[23] 
sel, as well as from the record itself, that the contract 
rate here in issue is just as reasonable as the proposed 
new rate which the Commission has approved: it is 
neither preferential nor discriminatory and imposes no 
additional burden on PG&E’s other customers. Any loss 
of revenue is borne solely by PG&E’s stockholders. Nor 
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is it contended that the low rate is so burdensome as to 
interfere with PG&E’s ability to fulfill its public utility 
obligations. (2) The Commission was correct in relying 
on PG&E’s “willingness to accept” a rate producing less 
than a fully compensatory return on its investment as 
justification for holding such a rate to be reasonable. 
The Commission itself could not have imposed a less than 
compensatory rate on PG&E without its consent. But the 
Commission was in error as a matter of fact when it as- 
serted that the proposed new rate was “the minimum 
PG&E is willing to accept”. In 1948, in entering into the 
contract here in issue, PG&E solemnly expressed its will- 
ingness to accept the contract rate for the duration of 
the contract. Thus the contract rate is “the minimum 
PG&E is willing to accept” and as it is not injurious to 
the public interest it is just as reasonable as the rate 
approved by the Commission. Hence the Commission may 
not set it aside. Indeed, for the very reasons advanced 
by the Commission in support of its approval of the 
proposed new rate, if PG&E were now filing the 1948 con- 
tract, it would have to be accepted by the Commission. 

4. The record in this case makes it quite clear that 
the existence of private rate contracts in no way frus- 
trates or otherwise interferes with the proper regulation 
of rates for electric power by a duly authorized regulatory 
agency. 

5. Quite apart from the legal questions here involved, 
it was an abuse of administrative discretion for the Com- 
mission to permit PG&E to increase its rates in violation 

[24] 
of its contract. It is clear from the record that the public 
interest was in no wise adversely affected by the contract 
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rates. The sole purpose and effect of the increase is to 
| benefit PG&E’s stockholders at the expense of consumers 
' in Nevada. Moreover, the arguments and “findings” 
' advanced by the Commission in its order, in an effort to 
| justify its approval of this increase, are so arbitrary, 
- eapricious, unreasonable and so flagrantly disregard the 
| facts in the record as established by PG&E’s own witnesses 
and documents obtained from PG&E’s own files, that, 
regardless of the question of law involved, the order must 
be set aside. 
Argument 


I 


Private rate contracts are recognized by the Federal Power 
Act and are valid and binding as between the parties 
until and unless set aside by the Federal Power Com- 
mission after a hearing and finding under Section 
206(a) that they are unreasonable. 


It is plain from the language of the Federal Power 
Act, particularly when contrasted with the language of 
the Interstate Commerce Act, which outlawed contracts, 
that it expressly recognizes the existence of private rate 
contracts. But this does not mean that they are beyond 
the regulatory powers of the Commission. In Section 
206(a) of the Power Act, Congress expressly delegated 
to the Federal Power Commission the power and duty to 
abrogate private rate contracts whenever the Commission 
shall find after a hearing that such contracts are “unjust, 
unreasonable, unduly discriminatory or preferential.” 
[25] 

As we point out in the Mobile brief, the reason for this 
distinction between the two acts is that while rate con- 
tracts are not necessary in the railroad industry, they are 
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necessary in the gas industry. An examination of the 
record herein will show that binding contracts for the sale 
of electric power are equally necessary in the electric 
industry. 

A 


PG&E has repeatedly requested and obtained permission 
from the California Commission to enter into contracts 
at special reduced rates for a fixed term of years in 
order to meet competition. 


The Court will recall that while very little legislative 
history under the Gas Act was found dealing with the 
question here at issue, petitioner United itself in that 
ease had testified before the Commission that contracts 
for the sale of gas for resale for industrial use only were 
essential to a proper growth and development of the gas 
industry. While there is even less legislative history 
bearing on this issue under the Federal Power Act, the 
record in the present case shows that petitioner PG&E 
has repeatedly presented evidence before the Public Utili- 
ties Commission of the State of California, formerly 
known as the Railroad Commission, that contracts for 
the sale of electricity for resale at special low rates for 
a fixed term of years are essential in order to enable 
PG&E to meet competition both in its sales to large 
industrial consumers and in its sales for resale to local 
distributing companies. 

At pages 151 to 165 of the transcript of record herein, 
there will be found excerpts from the testimony of Mr. 
B. B, Beckett, PG&E’s Chief Rate Engineer, at a hearing 

[26] 
held in 1945 before the California Commission at which 
PG&E sought and obtained the State Commission’s 
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approval of its P-31 rate schedule, the same rate that was 
‘subsequently embodied in the contract here in issue 
(R. 154). 

Mr. Beckett begins his testimony by pointing out that 
the proposed schedule is a revision downward of an earlier 
schedule known as P-30 which had been approved by the 
Commission in 1936. In describing that schedule, he said: 


«“* * * P30 would mean a reduction to large 
industrial customers then being served on P-5 [a 
higher rate], providing they would sign contracts 
agreeing to take service for periods of 5 years. 
The purpose was to meet competition of Diesel 
engines and other isolated electric generating plants 
and to promote additional business. 

«* * * T do know of my general knowledge and 
studies that it is better to hold any business at a some- 
what reduced rate than not to hold it.” (R. 152) 


Mr. Beckett then goes into great detail to demonstrate the 
advantages to PG&E of being able to offer contracts 
at special low rates in order to meet competition and hold 
' existing business, provided the “imeremental revenue is 
more than the incremental cost” of rendering the service 
 (R. 158), or, putting it another way, “if the result does 
' not produce such a low revenue and low rate that it would 
- not meet the costs which might be eliminated if the busi- 
~ ness were lost” (R. 154). He concedes that these rates will 
not return the “full allocated average cost of rendering 
the service * * * if by ‘allocated costs’ you mean what 
is generally meant by that term, that is, taking the system 
business as a whole and proceeding to allocate to different 
classes as is usually done by the method which is usually 
used in rate making” (R. 155). He then shows in some 
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detail that the company would receive little salvage value 
on its investment if it lost existing business in which it 
had a substantial investment, and that it is to the advan- 
tage of the company to hold such business at some return, 
computed on an “incremental cost” basis rather than to lose 
the business (R. 158). He also makes it quite clear that 
these low rates should not be permitted unless the customer 
agrees to enter into a contract for a period of at least 
five years, and adds “It should preferably be longer than 
5 years” (R. 154). His testimony and that of other wit- 
nesses called by PG&E at that hearing are summarized in 
the decision of the California Commission approving the 
schedule as follows: 

“At the hearing, witnesses for Pacific explained the 
circumstances which had given rise to the proposed 
rate reductions. It was pointed out that the United 
States Department of the Interior, Bureau of Reclama- 
tion, has publicly offered a schedule of rates for the 
sale of electric energy generated at its Shasta hydro- 
electric plant, * * *. Such resale rate offered by the 
Bureau was substantially lower than Pacific’s presently 


effective resale rates for similar services [under the 
existing P-30 schedule].” (R. 147) 


At page 148, the Commission continues: 

“Testimony given by witnesses for Pacific, as well 
as by the Commission’s staff, indicates that Schedule 
P-31 will not return all the costs which properly should 
be included if a full compensatory rate were being 
established. 
® 3 


“Tt justifies the offer of reduced rates to resale 
customers primarily in order to safeguard existing 
business * * ®. 
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“It is clear that Pacific has the legal right to reduce 
[28] 

its rates in order to meet in good faith the // competi- 
tive rates being offered by the Bureau of Reclama- 
tion. This right has frequently been recognized by the 
Commission. Our precedents to such effect, as well as 
the judicial authorities, were cited in the case of Mo- 
desto Irrig. Dist. v. Pacific Gas & E. Co. * * * However, 
as the Commission has clearly stated in that decision, 
as well as in many others, the loss, if any, incurred by 
a utility offering a competitively reduced rate, must be 
borne by the utility itself and will not be permitted to 
burden its other customers.” (R. 149) 


That these special low rate contracts were intended to 

- be binding for the duration of their terms is also apparent 

' from Mr. Beckett’s testimony under cross-examination by 
- the California Commission’s Staff Counsel, Mr. Wehe: 

“Q. * * * Then, from the customer’s viewpoint 


it would probably follow that the sole reason that 
that customer would sign up for a 5-year contract 
would be because of the opportunity to receive the 
lower rate under P-31 or P-30, isn’t that right? A. 
Well, I would imagine that that would be—might be 
his reason right now, but I would think that he also 
might desire stabilization, assurance that he will have 
service at this lower rate for a period of at least 5 
years.” (Italics supplied.) (R. 162-163) 


That PG&E itself, at least as recently as 1950, believed 
that these contracts should be binding in accordance with 
their terms, is apparent from the position which it took 
in that year in a proceeding before the California Com- 
mission when seeking an over-all rate increase of 6% on 
its existing rates. In that proceeding, PG&E expressly 
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requested that some twenty purchasers for resale which 
had P-31 contracts, including the contract with Sierra here 
in issue, should be excluded from the proposed increase. 
At the hearing on this application, Mr. J. S. Moulton, Vice 
[29] 
President and Executive Engineer of PG&E, testified in 
support of the application. After describing the existing 
contracts entered into under P-31, Mr. Moulton said: 
“Because of the competitive conditions under which 
these contracts were negotiated, which reasons were 
recognized by the Commission in authorizing them, we 
believe that the contracts with all these cities and with 
the Plumas-Sierra Cooperative should be exempted 
from the requested increase” (R. 270). 


Finally, in summing up PG&E’s contentions in support 
of the exemption of these special contract customers, Mr. 
DuVal, counsel for PG&E at that proceeding said “I think 
anybody would agree that we would be accused of double 
dealing repudiation” if PG&E had sought to increase 
these contracts (R. 278). The Commission, after review- 
ing the testimony, approved the exemption with the follow- 
ing proviso: 

“In authorizing Pacific [PG&E] to exempt certain 
resale customers from rate increases, we recognize 
the right of a utility to meet competition. In approv- 
ing such special contract rates in the past, we indicated 
that, if the revenue therefrom should fall below the 
cost of service, the loss would not be permitted to 
burden the other classes of customers.” (RB. 293) 


And as we have seen (pp. 9, 10, supra), in 1952 the Com- 
mission refused to permit PG&E to repudiate these con- 
tracts. 
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Thus there can be no doubt that contracts are both 
customary and necessary in the electric industry, in order 
to enable a utility company to meet competition, such for 
example as the threat of the construction of individual 

[30] 
steam plants by its large industrial customers or local dis- 
tributing companies, or an offer of cheaper power from 
U. S. Government installations such as that at Shasta Dam. 

When the Act is read in the light of this factual back- 
ground, we think it is apparent, for the reasons set forth 
in the Mobile brief, that rate contracts are not outlawed 
by the Act, but remain as valid and binding agreements 
until and unless set aside in accordance with the procedure 
prescribed in Section 206(a). 


II 


PG&EH’s attempt to increase the contract rate by filing a 
schedule under Section 205 over Sierra’s objection, 
being unauthorized by the Act, must be rejected by the 
Commission before any proceedings can be taken under 
Section 206(a). 


As we have indicated in the Mobile brief, since Congress 
has delegated its power to abrogate contracts to the Com- 
mission to be exercised only after a hearing and finding 
of unreasonableness under 206(a), a contract rate cannot 
be abrogated in any other manner. The language of Sec- 
tion 205(d), upon which petitioners place their entire 
reliance, that “No change shall be made by any public 
utility in any such [filed] rate * * * or contract * * ° 
except after thirty days’ notice to the Commission and to 
the public”, clearly does not constitute an affirmative grant 
of authority to a publie utility to abrogate its own contract 
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unilaterally. The plain purpose of that provision is to 
prevent parties to rate contracts from changing rates by 
secret agreement without notice to the Commission and to 
the public. 


[31] 
A 


It follows from the foregoing that the Court below was 
correct in amending its opinion so as to direct the 
Commission to dismiss the pending proceeding, which 
had been institued under Section 205, without prejudice 
to the initiation of a new proceeding under Section 
206 (a). 

In its opinion as originally published, the Court of Ap- 
peals remanded the case to the Commission with instruc- 
tions “either to dismiss the proceeding or for further pro- 
ceedings under Section 206(a)” (R. 483-484). The present 
respondent thereupon filed a motion asking the Court to 
amend its decision so as to provide that the pending pro- 
ceedings be dismissed, “without prejudice to the initiation 
of a new proceeding under Section 206(a)” (R. 485). This 
motion was based on the proposition that, since the pending 
proceeding was commenced by the filing of a new schedule 
under Section 205, it was necessary first to dismiss that 
proceeding. Otherwise the contract might be found unrea- 
sonable nunc pro tune as of the date of the commencement 
of the pending proceeding, which is what the Commission 
had stated it would do if such a finding were necessary. 
Such action would be contrary to the decision of the Court 
below on the merits that the contract was valid and binding 
until and unless found unreasonable by the Commission 
after a hearing under Section 206(a). The motion was 
granted and the opinion amended accordingly. 
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Petitioners now argue that it would be inequitable to 
dismiss the present proceeding because this would mean 
that even though the Commission in a new proceeding 
under 206(a) should find the existing rate unreasonable, 
it could only fix a prospective rate to be charged in the 
future. This would mean that the rates collected in vio- 
lation of a legal and valid contract for a period of over 
two years would have to be returned to Sierra. In this 
[32] 

conclusion petitioners are, of course, quite correct. It would 
require a reversal of the entire basis of the lower court’s 
decision to permit a rate previously filed under Section 
- 205 to be retroactively validated by a subsequent finding 
' that the contract was unreasonable. 

The Solicitor General complains that this will subject 
PG&E to a “greater burden” (C. Br. p. 21). PG&E goes 
so far as to assert that “in equity and good conscience” 
- it “should be entitled to retain the increase since the un- 
reasonableness will relate to the entire period during which 
the increase was collected” (Italics added) (P. Br. p. 37).° 
This is strange language for a company which has deliber- 
ately repudiated its solemn obligations. Surely “equity and 
' good conscience” do not require that PG&E should be per- 
mitted to retain increased rates illegally collected in vio- 
lation of a contract entered into after more than a year 
of negotiations, before any finding has been made that the 
public interest requires that the contract be abrogated. 

Both petitioners are evidently laboring under the delu- 
sion that the power to abrogate contracts exists for the 
benefit of PG&E and that “equity and good conscience” 


8. Brief of Federal Power Commission in this case. 


9. Brief of Pacific Gas and Electric Company in this case. 
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requires that PG&E be promptly relieved of its contract 
obligations whenever it seeks such relief. They do not 
seem to realize that it is only the public interest, and not 
the interest of PG&E’s stockholders, that gives rise to the 
power to abrogate contracts. And certainly the public 
interest will not be adversely affected by the fact that 
PG&E is compelled to live up to its contract until it has 
been set aside in accordance with law.?° 


[33] 
B 


PG&E’s contention that there is no difference of substance 
between a proceeding under 205 and a proceeding 
under 206 is untenable. 


The reason assigned by the Court below for its decision 
that a contract rate could not be changed in a proceeding 
under 205 was that the only issue in such a proceeding was 
the reasonableness of the proposed new rate, and that the 
reasonableness of the existing rate could only be passed 
on in a proceeding under Section 206(a). As expressly 
pointed out by the Court below, both rates might be reason- 


10. PG&E and the Commission also both complain that it would 
be an undue burden on the parties as well as on the Commission to 
compel the Commission to begin all over again with a new proceed- 
ing and the taking of new testimony, under 206(a). With this con- 
tention we are in sympathy. In making our motion to amend the 
opinion in the Court below we had assumed that in a new proceeding 
initiated by the Commission under 206(a) the Commission could 
act on the existing record, with such additional evidence as any 
party might desire to add. If there is any doubt as to this, we 
would have no objection to the order being further amended so as to 
provide that the case should be remanded to the Commission ‘‘ with 
instructions to dismiss the proceeding under 205 without prejudice 
to the continuation of further proceedings under Section 206(a)’’ 
instead of expressly requiring the “‘initiation of a new proceeding 
under Section 206(a)’’, as it does now. But there can be no doubt 
that unless the 1948 rate contract is regarded as a complete nullity, 
the Section 205 proceeding must be dismissed before any further 
steps can be taken under Section 206(a). 
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able, so that in a 205 proceeding an increase might be 
‘allowed even though the contract rate would have been 
‘found reasonable in a proceeding under 206(a). Thus, if 
a contract rate could be changed in a 205 proceeding, the 
‘contract might be abrogated even though it was perfectly 
reasonable. 
PG&E asserts that “This is a surprising misunderstand- 
ing of the Commission’s functions and duty in rate cases” 
(P. Br. 19). 
According to PG&E there is no difference of substance 
between a proceeding under 205(e) and one under 206 (a) : 
“The end result, the just and reasonable rate, must be 
the same under either procedure” (P. Br. 17). The reason 
for this, says PG&E, is that: 
[34] 
“If the Commission finds a rate to be reasonable 


a, materially different rate is necessarily unreasonable” 
(P. Br. p. 8). 


This they argue, is because the Commission’s primary duty 
is not to review rates, but to fix “the reasonable rate”: 
“Under either Section 205(e) or Section 206(a) the 
Commission does not sit to review rate fixing activities 
of others; it sits to exercise its power to determine the 
just and unreasonable rate” (P. Br. p. 23). 


It is PG&E, and not the Court below, which by these 
assertions shows a “surprising misunderstanding of the 

~ Commission’s functions and duty.” To take the last con- 
tention first: It is plain from a mere reading of the two 

- sections that the exact reverse is true: Under both sections 
' the Commission in the first instance sits solely “to review 
rate fixing activities” of the Company, and not “to deter- 
mine the just and reasonable rate.” Under Section 205 
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it may review a change of rates proposed by a company. 
If it determines to hold a hearing as to the reasonableness 
of the new rate, it may after such hearing “make such 
orders with reference thereto as would be proper in a pro- 
ceeding initiated after it had become effective.” 
The nature of the “orders” which “would be proper in 
a proceeding initiated after it [the rate] had become effec- 
tive” is specified in Section 206(a) : 
“Whenever the Commission, after a hearing * * * 
shall find that any rate * * * or contract affect- 
ing such rate * * * is unjust, unreasonable, unduly 
discriminatory or preferential, the Commission shall 
determine the just and reasonable rate * * * or 


[35 
contract to be thereafter observed and in force, and 
shall fix the same by order.” 


Thus, it is apparent from the very terms of the Act 
that the Commission’s primary duty under both sections 
is precisely what PG&E has said it was not: “to review 
the rate fixing activities of others”. The Commission has 
no power to fix rates itself until it has found upon such 
review that the rates fixed by others are “unjust, unrea- 
sonable, unduly discriminatory or preferential.” 

In asserting that the Court below was in error in think- 
ing that the proposed rate and the contract rate might 
both be reasonable, PG&E overlooks the obvious fact that 
the test of reasonableness to be applied by the Commis- 
sion when reviewing an existing filed rate or a change in 
rates proposed by a company is quite different from that 
to be applied by a Court when reviewing a rate fixed by 
the Commission itself. It is, of course, well established 
that when the Commission imposes a rate upon a com- 
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pany to which the company has not agreed, that rate must 
be one which will produce a “fair return” on the com- 
pany’s investment. And, as PG&E correctly observes, this 
“statutory reasonableness is an area, rather than a pin- 
point * * * It is the Commission’s duty * * * to pin-point 
the reasonable rate” within that area (P. Br. p. 19) and 
the Court’s duty, on review, to fix the outer boundaries of 
the area. If the Commission fixes a rate within that area, 
it must be accepted by a court. If it fixes a rate which 
produces less than a “fair return,” it will be set aside by 
the Court as confiseatory. 

But that principle applies only when the Commission 
itself is fixing a rate because it has found the Company 
sponsored rate unreasonable. It is equally apparent from 
the language of the Act itself that where the Commission 
is reviewing an existing rate or change of rate proposed 

[36] 
by a company, it is not “pin-pointing” the reasonable rate. 
The “pin-pointing” has been done by the company itself. 
The Commission’s duty in reviewing that rate is the same 
as that of a court sitting to review a rate fixed by the 
Commission. If the rate proposed by the company is within 
the area or “zone of reason” applicable to such a rate—z.e., 
in the words of the Act, if it is not “unjust, unreasonable, 
unduly discriminatory or preferential”—the Commission 
has no more authority of power to reject the rate than 
would a court if the rate fixed by the Commission were 
within the zone within which the Commission may fix rates. 
Thus any rate proposed by a company which is neither 
exorbitant or unduly discriminatory or preferential must be 
approved by the Commission, and manifestly, several such 
rates might be selected by a company for its own legitimate 
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business purposes, such as to meet competition and hold 
or attract business. 

The correctness of this proposition is confirmed by the 
action taken by the Commission itself, as well as by the 
contentions advanced both by PG&E and by the Commis- 
sion staff, in the proceedings here under review. The Court 
will recall that in the present case it was conceded that 
the proposed increase filed by PG&E would produce a rate 
of return of only 4.75% on PG&E’s investment, whereas 
it was also conceded that a return of 5.5% would be a 
reasonable return on that investment for this type of busi- 
ness.| Yet the Commission, having found that the proposed 
rate was neither “unduly discriminatory or preferential”— 
and of course it concededly was not exorbitant—had no 
alternative (absent the contract) but to find, as it did, 
that “the proposed rate is not unreasonable and is lawful” 
(R. 457, 466). 

The principle involved was well stated by Commission 
staff counsel on the oral argument before the Commission: 
[37] 

“TI know of nothing in the cases so far as the law goes, 
and I know of nothing in policy, which says that this 
Commission should second-guess a company on dif- 
ferences in rates as long as both of them are reason- 
able and don’t produce an unreasonable rate of re- 
turn.” (Official Stenographer’s Report p. 1446, In The 
Matter of Pacific Gas and Electric Company Docket, 
No. E-6482. Page 1446 of the Record before the Court 
of Appeals) 


Thus, it is apparent that the Court below was quite cor- 
rect when it pointed out that the contract rate and the pro- 
posed new rate might both be reasonable—or, to be precise, 
that neither might be “unreasonable”. 
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It is also apparent that a rate proposed by a company 
_ might not be “unreasonable” when reviewed by the Com- 
' mission, while the identical rate might be found unreason- 
_ able by a court if imposed by the Commission. For example, 
if the Commission had sought to impose a rate producing 
a return to PG&E of only 4.75% on its investment, when 
PG&E was concededly entitled to a return of 5.5%, a court 
_ would have to reject such a rate as confiscatory at the suit 
of PG&E. Yet, if there were no contract in existence here 
_ and PG&E had proposed its increased rate, the Commission 
would have had no choice but to approve it, despite its 
' 4.75% rate of return, because it was proposed by the com- 
_ pany and was found by the Commission to be neither un- 
_ duly discriminatory nor preferential. 

Thus a rate which would be “unreasonable” if imposed 
by the Commission might be perfectly “reasonable” if 
proposed by the company. There is no substance to 
PG&E’s elaborate effort to demonstrate that the Court 
below displayed “a surprising misunderstanding of the 
Commission’s functions and duty in rate cases” (P. Br. 
p. 19). The shoe is on the other foot. The construction 
of the Act by the Court below was in all respects correct. 

[38] 
A new rate proposed by a utility under Section 205(d) 
may he perfectly reasonable, even though the existing con- 
tract rate may also be reasonable. 

Hence, a contract rate can not legally be changed in a 
205 proceeding, for in such a proceeding, it could be changed 
even though it were not unreasonable. It follows that the 
difference between a proceeding under Section 205(e) and 
one under 206(a) is one of substance, and that the dismissal 
of the pending proceeding commenced under the former 
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section is a necessary prerequisite to any further proceed- 
ings which can be had under Section 206(a). 


Ii 


The fact that there has been a hearing in the present case 
does not help petitioners. The Commission did not 
make a finding that the contract was unreasonable, and 
even if it had, such a finding would not validate the 
Commission’s order as a matter of law, and in any 
event would have to be rejected as unwarranted by the 
record. 

Unlike Mobile, where the Commission denied Mobile’s 
petition to reject United’s filing and dismissed Mobile’s 
proceeding, the Commission here, although it denied 
Sierra’s petition to reject the filing, ordered a hearing under 
Section 205(e) into the reasonableness of PG&E’s proposed 
higher rate and expressly reserved Sierra’s right to main- 
tain its contentions in that hearing. 

At the close of the hearings the Commission found that 
PG&E’s increased rate was not unreasonable and ordered 
that it become effective. That, of course, was not the finding 
that the contract rate was unreasonable which is required 
by the Act. Accordingly, the Commission’s order was un- 
lawful and the court below properly set it aside. 

[39] 

But petitioners point out that, after rejecting Sierra’s 
contention that the filing was illegal because it was in vio- 
ljation of the contract, the Commission continued: 

“However, we may point out that if a finding on the 
lawfulness of the 1948 contract rate were necessary 
or appropriate, on the record before us that finding 
would have to be that the 1948 rate is unreasonably 
low and therefore unlawful. For none of the evidence 
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in this record warrants a finding that any rate would 
be reasonable that would produce a return of sub- 
stantially less than the 4.75% resulting from the pro- 
posed rate, which is the minimum PG&E is willing 
to accept” (R. 464). 


A 


' The Commission did not make a finding that the contract 
was “unreasonable.” 

PG&E argues earnestly that the above quoted statement 
- eonstitutes, or at least should be construed by the Court 
as constituting, a formal finding of unreasonableness, if 
' such a finding is required. We think the dissenting Com- 
| missioners were correct when, after quoting the foregoing 
language, they pointed out that “no such finding is made. 
Rather, it seems to have been carefully avoided” (R. 475). 
_ And this was the view taken by the Court below. 


B 


_ Even if the Commission’s language could be construed as 
a finding of unreasonableness, it would not support 
the Commission’s order. 


PG&E further contends that this alleged “finding” sup- 
' ports the Commission’s order, even though entered in a 
[40] 

205 proceeding, because there is no difference of substance 
' between a proceeding under Section 205 and one under 
- 206(a). As we have shown in the preceding point, that 
' eontention is untenable. For the reasons there set forth, 
' even if the Commission had in fact made an affirmative 
| finding of unreasonableness as required by Section 206(a) 
in its order entered on June 17, 1954, that order would 
still have to he set aside. The Commission can not by 
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such a finding retroactively validate a rate increase filed 
under Section 205 which had been in effect since Septem- 
ber of 1953, nine months before the finding was made. 
The right of the Commission to fix a new rate under Sec- 
tion 206(a) after a finding that the contract is unreasonable 
is prospective only. Until such a finding has been made, 
the contract rate is the only legal rate. As the Commission’s 
order has the effect of validating the increase as of its 
effective date in September 1953, the order must be set 
aside and the filing rejected, before any proceedings can 
be undertaken under 206(a). 


C 


In any event, the Commission’s purported “finding” is 
erroneous both as a matter of law and as a matter of 
fact. 


Even if the Commission had made the finding which 
PG&E contends it made, that finding would have to be 
rejected by the Court because it would be directly contra- 
dicted by the evidence in the record. As just indicated, 
the only basis assigned by the Commission for such a 
finding is that the contract rate is “ynreasonably low and 
therefore unlawful” and that it is “the minimum PG&E 
is willing to accept.” The law is quite clear that the mere 
fact that a contract rate is low is not sufficient ground to 
set aside the contract and it is equally clear as a matter 

[41] 
of fact that when PG&E entered into the present contract, 
it expressed its willingness to accept the contract rate for 
fifteen years. 
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(1) As a matter of law, a contract may not be set aside 
merely because it is unprofitable when, as here, it ts 
not injurious to the public interest. 

The principle that a contract rate may not be set aside 

‘merely because it is unprofitable was enunciated by this 

Court in Arkansas Natural Gas Co. v. Railroad Comm., 261 

U.S. 379 (1923), at pp. 382-3, in the following language: 

“The question whether, in the absence of the statute 
—it being made to appear that the stipulated con- 
sideration was grossly inadequate—the commission, 
under the circumstances disclosed by the record, 
would have been under a duty to fix gate rates in con- 
travention of the contracts, may be put aside with 
brief consideration. While a State may exercise its 
legislative power to regulate public utilities and fix 
rates, notwithstanding the effect may be to modify or 
abrogate private contracts (Union Dry Goods Co. v. 
Georgia Public Service Corp., 248 U.S. 372, 375; Pro- 
ducers Transportation Co. v. Railroad Comm., 251 
U. S. 228, 232) there is, quite clearly, no principle 
which imposes an obligation to do so merely to relieve 
a contracting party from the burdens of an improvi- 
dent undertaking. The power to fix rates, when exerted, 
is for the public welfare, to which private contracts 
must yield; but it is not an independent legislative 
function to vary or set aside such contracts, however 
unwise and unprofitable they may be. Indeed, the exer- 
tion of legislative power solely to that end is precluded 
by the contract impairment clause of the Constitution. 
The power does not exist per se. It is the intervention 
of the public interest which justifies and at the same 
time conditions its exercise.” (261 U. 8. 379, 382-3) 


[42] 
This decision was closely followed by a very pertinent 
' ease in the Kansas Supreme Court: Railroad & Light Co. 


v. Court of Industrial Relations, 113 Kan. 217, 214 Pace. 
191 








42 


797 (1923). In that case, the Kansas Commission, adopting 
the procedure prescribed by the U. S. Supreme Court in 
Wichita Railroad v. Pub. Util. Comm., 260 U.S. 48 (1922), 
had held hearings as to the reasonableness of certain con- 
tract rates, and set them aside on the ground that they were 
unreasonably low. The Kansas Supreme Court reversed the 
Commission on the ground that the finding of unreasonable- 
ness was not supported by the evidence because there was 
no proof that the low rates were prejudicial to the public 
interest. In the course of its opinion the Court defined the 
circumstances under which a contract rate could be set aside 
as follows: 

“Tf, for instance, continued performance of the con- 
tracts in question should bear so heavily on the power 
‘company that its general revenues would be depleted 
to the extent that recoupment would have to be made 
at the expense of the other customers, or would other- 
‘wise be reflected adversely in its rates or service to 
that portion of the public served by the power coim- 
pany, the contracts could and should be abrogated 
under the police power; but if continued performance 
of the contracts would only affect the net profits or 
dividends on that portion of the power company’s 
property devoted to performance of the contracts, then 
the publie interest would not be affected, and there 
would be no occasion or excuse for the intrusion of 
the state’s police power. (Kaul v. Telephone Co., 95 
Kan. 1, 147 Pace. 1130; Re Rockingham County Light d 
P. Co., P.U.R. 1917 F, 24)” (113 Kan. 229, 214 Pace. 
803). 


In Columbus R. Power & Light Company v. Columbus, 
249 U.S. 399 (1919), a street car company was under a 
clear contract obligation to furnish service at specified 
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fares. There was no evidence that the company could not 
carry out its contract obligations, nor even that it would 
-not make some profit, however small, in doing so. This 
Court held that under these circumstances that company 
- must abide by its contract: “But equity does not relieve 
' from hard bargains simply because they are such” (249 U.S. 
399, 414). 
' In applying these principles to the record in the case at 
bar, it becomes immediately apparent that the contract in 
' question is not against the public interest. 
In support of its determination that the rate producing 
a 4.75% return on this business is “not unreasonable and 
[therefore] lawful,” the Commission points out that the 
' company is willing to accept this low rate of return “Not- 
| withstanding the stipulated fact that 514% is generally a 
- reasonable rate of return on the electric utility business of 
PG&E” (R. 464). The Commission continues: 
“Tt is apparent that PG&E regards the deficiency of 
75 of a percentage point as warranted in order to 
attract and retain this particular business in the face 
of the alternatives that may have been available to 
Sierra. With the investment which PG&E has made 
and has undertaken to make in special facilities on 
which it would earn no return at all if it lost this par- 
ticular business, it would require evidence of a kind 
not presented in this record to warrant a finding that 
the 4.75% rate of return it is willing to accept from 
this sale is unreasonably low. Not only is there no such 
evidence but it affirmatively appears that this deficiency 
is not offset by any excess return from other sales 
subject to our jurisdiction and that the California 
Commission has ruled that such deficiences may not 


be offset by excesses from other PG&E sales which are 
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subject to its regulatory jurisdiction. This, and the fact 

that no undue discrimination or preference results 
[44] 

from the deficiency, as we have // already seen, makes 

clear that the proposed rate is not unreasonable and 

is lawful” (R. 466). 


That these considerations are equally applicable to the 
contract rate is apparent from the following colloquy be- 
tween a member of the Commission and Commission Staff 
counsel at the hearing preceding the issuance of the order: 

_ “Mr. Wahrenbrock: Well, if PG&E is willing to 
serve one customer at less than a fair return on that 
business and to earn only a fair return on all of its 
other customers, its seems to me that the other cus- 
tomers are not the victims of an undue discrimination 
because they’re getting all that the law entitles them 
to in any event. They’re paying only a reasonable re- 
turn on the business to them. 
' “Commissioner Smith: Isn’t that the situation 
here? 

“Mr. Wahrenbrock: That seems to me to be the 
situation that will result from the new rate here, yes. 

“Commissioner Smith: It seems to be the siutation 
that has existed all along, as I understand the record. 

“Mr. Wahrenbrock: That is right” (Official Stenog- 
rapher’s Report pp. 1447-1448, In The Matter of Pa- 
cific Gas and Electric Company, Docket No. E-6482. 
Pp. 1447-1448 of the Record before the Court of Ap- 
peals). 


And again in his brief before the Commission, Commission 
Staff counsel said: 


| “The only question would seem to be whether, in 
determining what is a fair return for this business, 
P.G.&E. should be held bound by the representations 
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and agreement it made in 1948 as to a satisfactory 
return for the term of its agreement. Under the rate 
regulation practices heretofore followed by the Cali- 
fornia Commission and this Commission, no other cus- 
[45] 

tomer of P.G.&E. will bear any greater // burden if 
P.G.&E. is held to its 1948 representations and the 
California Commission has held that it should be’ 
(Brief of Commission Staff pp. 33-34. In The Matter 
of Pacific Gas and Electric Company, Docket No. E- 
6482). 


These statements seem to us to constitute a complete 
concession that the contract rate is not unreasonable.” 


(2) As a matter of fact the contract rate, and not the pro- 
posed new rate, is the “minimum PG&E its willing to 
accept.” 

Absent the contract, the Commission is correct in basing 

its decision that a rate producing a return of only 4.75% 

| was not unreasonable on the fact that PG&E is willing to 

accept the low rate of return. As we have shown above, the 


11. Im view of these concessions, it is somewhat surprising to 
find in the Brief submitted herein on behalf of the Commission and 
| subseribed by the author of the foregoing, the twice repeated state- 
| ment that the effect of the decision below is ‘‘to allocate the burden 
| of increased costs among PG&E’s customers according to the exist- 
ence of contracts and the order in which contracts expire. ”? (C. Br., 
pp. 13, 36) 


12. Commission Staff counsel sought to avoid this conclusion by 
| arguing that if PG&E had entered into a large number of such con- 
tracts, its financial stability might be threatened. ‘‘The fact that 
only a very small percentage of its business is involved [in this 
contract] would not seem to alter the principle.’’ This is not a 
question of ‘‘principle’’ but ‘“‘fact.’’ If this contract does not 
threaten PG&E’s financial stability, as concededly it does not, it 
does not injuriously affect the public interest. If it did, or if PG&E 
had entered into so many that they would, they would all be set 
aside under 206(a) upon a finding that such were the facts. 
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test of reasonableness of a rate proposed by a company is 
quite different from that applicable to a rate imposed by 
the Commission itself. The Commission could not have im- 
posed a rate producing a return of substantially less than 
0.0% without PG&E’s consent. But with that consent, the 
lowest rate which the company is willing to accept must 
be approved by the Commission if it is not “unduly prefer- 
ential or discriminatory.” 
[46] 

But the Commission is in error in holding that the pro- 
posed new rate is “the minimum PG&E is willing to ac- 
cept” (R. 464). The Commission ignores the fact that in 
1948 PG&E solemnly expressed it willingness to accept the 
contract rate for a period of fifteen vears. Thus the contract 
rate, and not the proposed new rate, is “the minimum PG&E 
is willing to accept.” That is why that rate cannot now be 
disturbed. 

Perhaps the simplest way of illustrating the error in~ 
the Commission’s thinking on this subject is to point out 
that, on the very reasoning advanced by it in support of 
its approval of the 4.75% rate, if PG&E were now pro- 
posing to serve Sierra at the contract rate, which it is 
stipulated will produce a return of only 2.6% instead of 
4.759%, the Commission would have to approve that rate. 
For, as we have seen, it is concededly neither preferential 
nor discriminatory and places no burden upon PG&E’s 
other customers, and if proposed by PG&E (as it was in 
1948, for a 15-vear period) it would be “the minimum 
PG&E is willing to accept.” It is the Commission’s pri- 
mary function to obtain for consumers the lowest reason- 
able non-discriminatory and non-preferential rate available. 
Whether a company offers to serve a customer at a rate 
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producing a return of +.75% or only 2.6% the rate which 
it proposes must be accepted by the Commission, provided 
it is neither discriminatory nor preferential. PG&E having 
‘agreed, for its own business reasons, to accept the lower 
rate for the duration of the contract, it remains the “lowest 
rate PG&E is willing to accept,” and therefore the legal 
rate, unless and until it is found by the Commission that it 
has become “unduly discriminatory or preferential,” or so 
[47} 

burdensome that its performance // will prevent PG&E 
‘from performing its duties to the public.” 

We submit, therefore, that it is indisputable on this 
record that if the Commission had made a finding that 
the contract was unreasonable because it was too low and 
was lower than PG&E was willing to accept, that finding 
would have to be set aside as against the law and the facts. 
' The contract rate is just as reasonable as the new rate 
' authorized by the Commission. This is the very situation 
' referred to by the court below: the contract rate and the 


"proposed new rate are both reasonable. 


13. It is, of course, not contended by any party hereto that the 
contract rate is so burdensome to PG&E that it will in any manner 
interfere with its ability to carry out its public utility functions. 
Indeed, the record shows that PG&E’s management considers it 
more advantageous to serve a customer at even lower rates if neces- 
sary in order to meet competition. The Court will recall that in 
seeking general rate increases of its contract rates in 1952, PG&E 
expressly excluded its contract with the City of Redding, which is 
10% lower than the rate in its contract with Sierra on the express 
ground that Redding, being located within a few miles of Shasta 
Dam, still enjoyed a strong bargaining position (R. 280-282). 


197 





47 


IV 
The existence of binding private rate contracts in no way 
interferes with the proper functioning of a rate regula- 
tory agency. 

Petitioners in both the present case and the Vobile case 
repeatedly assert that if rate contracts are held to be bind- 
ing until and unless set aside by the Commission on a hear- 
ing and finding of unreaonableness, the Commission will 
be frustrated in the performance of its duties. We submit 
that the record in the present case presents a conclusive, 
practical refutation of such a contention. 

As we have shown above (see pp. +9) PG&E has 
for many years entered into and observed binding con- 
tracts for the sale of power both under its P-30 rate sched- 

[48] 

ule approved by the California Commission in 1936 and 
under the P-31 schedule approved in 1945 and embodied in 
the present contract. At the time of the hearings before 
the Commission in 1950 and 1952 which we there discussed, 
there were at least twenty such contracts outstanding. 
These contracts have always been treated as binding by 
the California Commission, and until 1952 when PG&E 
thought it could safely repudiate them without losing the 
contract customers, they were also treated as binding by 
PG&E itself. It is also apparent that the California Com- 
mission found no difficulty whatever in performing its regu- 
latory functions in such a manner as not to interfere with 
the continuing validity of these agreements. 

In approving these contracts and insisting that they be 
observed, the Commission invariably saw to it that the 
burden of the contracts would fall solely on the company’s 
stockholders and would not be passed on to PG&E’s other 
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- customers. For example, the California Commission’s Order 
_ of October 15, 1952 rejecting PG&E’s attempt to increase 
| its contract rates contained the following provision: 


“The revenues from these services will be computed at 
the new resale schedule for the purpose of determining 
applicant’s over-all revenue requirements only, but the 
rates for such resale contract customers will not now 
be increased. By this method, no burden will be placed 
on the other classes of customers but any burden will 
fall on the stockholders’ portion of the earnings until 
such time as the contracts may have been renegotiated 
and have been authorized by the Commission.” (R. 285) 


Thus the public interest was at all times protected. 
An example of how a company which believes that an 
existing contract has become so low as to justify its 


[49] 


| being relieved from the burden of the contract may obtain 
' such relief is presented in the case of Railroad & Light 
Co. v. Court of Industrial Relations, 113 Kan. 217, 214 
| Pac. 797 (1923). That case closely followed the decision 
of this Court in Wichita Railroad & Light Co. v. Pub. Utd. 
Comm., 260 U.S. 48 (1922). The Court will recall that 
that was the case in which this Court held that under 
- the Kansas statute a contract rate could not be set aside 
by a mere filing of a schedule of new rates. The following 
year the Railroad & Light Company, in filing a new schedule 
requesting general increases, profited by that decision and 
excepted those rates embodied in contracts, but noted the 
existence of the contracts in its application. The Kansas 
Commission thereupon held hearings as to the reasonable- 
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ness of these contracts on its own motion, found them un- 
reasonable, and set them aside.** 

In other words, it is quite apparent that rates contracts 
have been considered valid by State Commissions for many 
years and that they have never furnished any serious 
obstacle to a regulatory Commission’s performance of its 
functions. Moreover, as indicated in our brief in Mobile, 
pp. 56-61, there is no evidence that the Federal Power 
Commission had ever permitted a contract rate to be in- 
creased by the mere unilateral filing of a new schedule 
prior to its action in this case and in the Jobile case. On 
the contrary, the records of the Commission indicate that 
at least as recently as 1948, the Commission itself recog- 
nized the existence and validity of rate contracts2° Thus, 


14. This action was later reversed by the Kansas Supreme Court 
on the ground that the only evidence of ‘‘unreasonableness’’ was 
that the contracts provided a low rate of return, and that there was 
no evidence that the public interest was adversely affected by them. 
(See p. 42, supra.) 


15., Since writing the brief in the Mobile case, our attention has 
been called to the case of United Gas Pipe Line Co. v. Federal Power 
Commission, 220 F.2d 706 (5th Cir. 1955) S.Ct. Docket No. 302. 
in which this Court denied United’s petition for certiorari to the 5th 
Cir. on October 10, 1955. This case indicates that despite the position 
taken by them in the Mobile case, both United and the Federal 
Power Commission also still consider rate contracts to be valid and 
enforceable in the gas industry. In that case, United had entered 
into a contract with the approval of the Federal Power Commission 
to furnish gas to Mississippi River Fuel Corporation, the inter- 
vener, under a rather complicated rate schedule providing for two 
alternative rates depending upon the source of gas. A dispute arose 
as to the proper construction of this contract. Mississippi contended 
that United had been overcharging it and brought a proceeding 
before the Commission to compel United to refund the overcharges. 
United contended that under its construction of the contract its 
charges were correct. The Commission construed the contract in 
favor of Mississippi and ordered United to refund over $2,000,000 
to Mississippi. On review the Court of Appeals, holding that the 
only issue in the case was the construction of the contract, sustained 
the construction placed upon it by the Commission. Thus it is appar- 
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[50] 


there is no merit to the contention of the petitioners that 
the existence of rate contracts is incompatible with the 
administration of the regulatory scheme set forth in the 
Federal Power Act. 

Vv 


| Quite apart from the legal questions involved, it was an 
abuse of administrative discretion for the Commission 
to sanction PG&E’s repudiation of its contract in the 
face of the undisputed evidence that it is not injurious 
to the public interest, and that the only effect of the 
repudiation is to benefit PG&E’s stockholders. More- 
over, the Commission’s efforts to justify its action are 
arbitrary, capricious, unsupported by the evidence and 
contrary to the evidence. 

As we have seen, the public interest is in no manner 
adversely affected by the contract here in issue. Con- 
cededly, any loss resulting from the low rate is borne ex- 

[51] 
clusively by PG&E’s stockholders. Moreover, the ultimate 
beneficiaries of the low rate provided for in the contract 
are the consumers in the State of Nevada. It has always 
been our understanding that the primary function of the 
Commission was to obtain the lowest available rates for the 
consumers. Certainly it was not created in order to protect 
a utility company’s stockholders from the burdens of an 
unprofitable contract, just because the threat of competi- 
tion which made the contract advantageous when it was 
entered into has ceased to exist. 


See eee 
ent that even at the present time both the Commission and United 
believe that under some circumstances rate contracts are as valid, 
binding and enforceable in accordance with their terms as any other 
contract. Why they take the opposite view in this and the Mobile 
eases, we are at a loss to understand. 
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It is too plain from the record to permit serious dispute 
that PG&E’s management entered into this contract in 
1948 after many months of negotiation, during which it 
sought to compel Sierra to accept a contract at substantially 
higher rates with an “escalator clause”, thus permitting 
further automatic rate increases depending on increased 
cost of fuel. It was only after Sierra had flatly rejected 
such a proposal and when PG&E itself had been approached 
by the Bureau of Reclamation with a suggestion that it 
wheel Shasta power to Nevada for the Bureau’s account, 
that PG&E’s management finally acceded to Sierra’s insist- 
ence upon a lower rate and offered the contract here in 
issue. (See supra, pp. 5-7). Moreover, it is also perfectly 
plain that it is only because the threat of competition 
from the Bureau of Reclamation no longer exists that 
PG&E is now attempting to repudiate that contract. This 
is apparent from PG&E’s own testimony before the Cali- 
fornia Commission during the course of the 1952 hearings 
that it wished to increase all of its contract rates with the 
exception of its contract with the City of Redding where 
competitive conditions still exist (R. 281). Thus it is appar- 
ent that if the threat of Government power which induced 
PG&E’s management to offer this contract in 1948 still 
existed, PG&E would undoubtedly be perfectly willing to 
carry out its contract. 

[52] 

We submit that the total lack of elementary business 
morality shown by PG&E in cynically repudiating its con- 
tract after that threat has been removed—and removed, as 
the record shows, by the action of PG&E itself in entering 
into contracts tying up all of the Bureau’s available power"* 


16. See footnote 6 at p. 9, supra. 
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-—should not be sanctioned by the Federal Power Commis- 
' sion. That is not the purpose for which it was created, and 
' we suggest that it is a violation of its functions and an 
| abuse of the administrative discretion vested in it by Con- 
' gress to have done so. We submit that the majority should 
have concurred with the dissenting Commissioners when 
they said: “* * * PG&E * * * having made its bed, should 
"be required to lie in it,—absent some showing of harm to the 
public interest if this axiom were followed” (R. 473). 
Moreover, that the Commission itself recognized that 
~ some justification of its action was necessary in addition 
to its erroneous contention that as a matter of law the 
- eontract could be abrogated unilaterally under Section 205, 
is evident from the lengths to which the Commission has 
- gone in its opinion in attempting to justify its action. An 
examination of these attempts at justification will show 
that they are arbitary, capricious, unsupported by the 
evidence and contrary to the evidence. 
Primarily the Commission advances three contentions,” 
in justification of its order: 
(a) “Second, we find Sierra’s argument that it has 
foregone other sources of supply in reliance upon the 


continuance of all terms of the 1948 agreement un- 
convineing in the light of the record which clearly 
[53] 

shows that in 1948 Sierra regarded the // other sources 
of supply as being so unacceptable that PG&E became, 
in fact, the only feasible source. 

(b) “Third, we also find unconvincing Sierra’s argu- 
ment that it would be grossly unfair to change the rate 


17. The Commission also relies on the legal question as to the 
validity of the contract, fully discussed heretofore, and includes an 
irrelevant assertion that the Commission is not bound by the deci- 
sions of the California Commission. 
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set forth in the 1948 contract while leaving all other 
terms unaltered, in view of the fact that Sierra has not 
shown, and on cross examination its president could 
not suggest any alterations which he thought should 
be made in other terms if the rate were changed as 
proposed. 


(c) “Fifth, even if PG&E’s entry into the 1948 con- 
tract were to be accepted as demonstrating that the 
then foreseeable rate of return under that contract 
must be deemed the rate of return which is still reason- 
able for this particular business, it appears from the 
record here that due to the increases in other costs 
which have occurred, since the presently proposed 
icrease will merely restore that rate of return, not 
go above it.” (R. 451-452) 


Upon examination of the record it will be seen that none 
of these attempted explanations will bear analysis in the 


face of the undisputed facts disclosed by the record. On the 
contrary, it is plain from the record that they are arbi- 
trary, capricious, unsupported by the evidence, and con- 
trary to the evidence. 


A 


It is clear from the testimony of PG&E’s own officials and 
from documents produced from its own records that 
the threat of Bureau competition was the motivating 
factor in inducing PG&E to enter into the 1948 contract. 


- The Commission in its opinion justifies its approval of the 
proposed new rate, despite the low return on the ground that 
“It is apparent that PG&E regards the deficiency of 
[54] 
75 of a percentage point as warranted in order // to 
attract and retain this particular business in the face 
204 





55 


of the alternatives that may have been available to 
Sierra.” (Italics added.) (R. 465) 


Nevertheless, the Commission also asserts that it finds 
Sierra’s arguments that it has foregone other sources of 
supply in reliance upon the 1948 agreement unconvincing 
because “Sierra regarded the other sources of supply as 
being so unacceptable that PG&E became, in fact the 
only feasible source” (R. 451). Of course, as a matter 
of law it is immaterial whether Sierra drove a harder bar- 
gain than its bargaining position truly justified. A contract 
can hardly be set aside either in law or in equity because 
one of the parties got the better of the bargain. But we 
think the record so clearly establishes the exact reverse 
that it is apparent that the Commission’s finding in this 
regard is so arbitrary as to be little less than capricious. 
The Court will recall that at the hearings before the 
California Commission held in 1950, PG&E expressly re- 
quested the Commission to exempt twenty of its contract 
customers from a proposed rate increase, explaining that 
the contracts had been entered into to meet competition 
and that it would be “double dealing repudiation” to seek 
an increase. Sierra had not been included in the original 
list, but in the course of the hearings Mr. J. S. Moulton, 
vice president and executive engineer of PG&E, asked that 
Sierra be added to the list in the following language: 

«* * * There is one other similar contract which 
should be added to Exhibit K [the exhibit listing the 
customers to be exempted from the rate increase], in 
my opinion. That is a 15-year contract made with the 
Sierra-Pacific Power Company dated March 4, 1948, 
which was approved by this Commission in Decision 

[55] 
No. 41,537 dated April 27, 1948.// That contract was 
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negotiated under conditions much the same as those 
which existed in the case of the Redding contract, and 
these other contracts which I have described”. (R. 271) 


The Redding contract to which Mr. Moulton referred 
provided for a rate of 10% lower even than the straight P- 
31 rate. This low rate had been approved because it was 
shown that the City of Redding was within ten miles of 
the Shasta Dam so that its bargaining position was par- 
ticularly strong (R. 278). 

Furthermore, in answer to a question on cross examina- 
tion as to why the contract with Sierra Pacific Power Com- 
pany should also be exempted from the proposed increase, 
Mr. Moulton replied: 


«“* * * That goes largely to the fact that the contract 
along with the contracts such as with the City of 
Redding, which you heard something of this morning, 
were obtained under competitive conditions with those 
groups in Nevada which were actively interested in 
trying to get the Bureau of Reclamation to give service 
to the Sierra Pacific area in Nevada from the Central 
Valley Project in California. We finally made a 15- 
year contract with Sierra Pacific. We made a longer 
contract because we understood [sic] to build an addi- 
tional line to supply them and we felt we needed that 
protection of a long contract. I am very sure that those 
competitive conditions existen then and that there is 
still agitation among certain groups in Nevada to get 
a line * * *.” (R. 273) 


As indicated above (pp. 9-10), in 1952, after the danger 
of the competition which had induced PG&E to enter into 
these low rate contracts had been removed, PG&E at- 
tempted to repudiate all of them except its contract with 
the City of Redding, which still occupied a favorable com- 
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petitive position. In refusing to permit such “double 
dealing repudiation”, the California Commission said: 
[56] 

“In connection with these special contracts, we point 
out that the applicant, in order to forestall alleged 
government competition, requested authority from this 
Commission to enter into said contracts with the clear 
understanding that its stockholders must bear any 
burden which the applicant might sustain as a result 
of the operation of any such contracts. Therefore, 
equity calls for the treatment which we have accorded 
to these special contracts.” (R. 285-286) 


Moreover, that in the final negotiations resulting in the 
offer of the contract embodying the P-31 rate, PG&E’s 
management was concerned solely with the problem of meet- 
ing competition is in controvertibly established by documen- 
tary evidence produced from PG&E’s own files. We have 
seen that on January 22, 1947, PG&E offered Sierra a new 
15-year contract which was wholly unacceptable to Sierra, 
and that throughout the spring and summer of that year 
Sierra carried on intensive negotiations with the Bureau 
of Reclamation looking to the possibility of bringing low 
cost government power to the consumers of Nevada. On 
August 15, 1947, these negotiations had progressed to such 
a point that the Bureau of Reclamation wrote PG&E to 
inquire about the possibility of having PG&E transport 
Bureau power from Shasta Dam to Nevada over its own 
transmission facilities for delivery to Nevada (Sierra) at 
the Summit (R. 415-416). The record shows, in the form of 
extracts of the minutes taken at meetings of the Advisory 
Committee to PG&E’s President, that PG&E thereupon 
made great efforts to compel Sierra to accept the contract 
proposal of January 22nd (R. 338-341). These efforts cul- 
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minated in the conference with Sierra’s President on Octo- 
ber 4th at which the January 22nd contract offer was flatly 
rejected (R. 339-341). Immediately after Sierra’s refusal to 
accept this proposal to continue with PG&E at the existing 
[57] 

high rate, // PG&E’s President directed that a study be 
made of the applicability to Sierra’s business of PG&E’s 
P-31 rate (R. 340-341). 

In evidence as Exhibits 44 (R. 416-424) and 45 (R. 424) 
are the studies which were made by PG&E in response to 
the direction of its President to consider the application to 
Sierra of the P-31 rate. 

Owing to the failure of PG&E to produce these exhibits 
(which were only discovered accidentally by Sierra at the 
very close of the second hearings (R. 114-118)) and call 
the officials who had prepared them as witnesses, it is 
necessary to scrutinize them rather closely in order to under- 
stand their true significance.** But we think it is quite 
apparent from an examination of Exhibit 45, which consists 
of pencil notations made by Mr. Sutherland, Vice-President 
in Charge of Sales of PG&E, on October 11, two weeks 
before the contract was finally offered to Sierra, that he 
was concerned entirely with the problem of meeting the 
threatened competition from the Bureau, and particularly 
that he was anxious to meet the Bureau’s proposal that 


18. PG&E’s witness in support of Exhibits 35 (Revised), 36 
(Revised), 39, 40, 41 and 42, frankly admitted he had never seen 
Exhibits 44 and 45 before. However, when confronted with them 
he dutifully attempted to discredit them as “‘hastily prepared’’ and 
a “‘hodge-podge’’. notwithstanding the fact that they had been 
prepared at the direction of PG&E’s President by the Vice-presi- 
dent in charge of Sales and the witness’ own chief, PG&E’s Chief 
Rate Engineer. (Official Stenographer’s Report, In the Matter of 
Pacific Gas and Electric Company, Docket No. E-6482, pp. 1318- 
1332, 1333-1337, 1326 of the Bere before the Court of Appeals.) 
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PG&E should transport or wheel Bureau power for the 
'Bureau’s account to the Summit (R. 424). On the second 
sheet of Exhibit 45 he says that if PG&E agreed to do this, 
«“* * * we would be under pressure to do the same for 
others” (R. 424). 

On Exhibit 45, Mr. Sutherland computed the costs to 

‘Sierra of purchasing power at the Summit under the 
[58] 
exchange or wheeling agreement at the Bureau’s adver- 
tised resale rate plus PG&E’s transmission costs, and com- 
pared the results with Sierra’s costs if it purchased the 
power from PG&E under the P-31 rate. These computations 
' show, as Mr. Sutherland puts it, that “there is little to gain. 
(—2 to 4%)” (R. 424). Later on, he concludes “It is a toss- 
up between P-31 and CV [Central Valley or Bureau rate] 
+ eosts to Summit. The exchange basis plus charges is no 
better than P-31” (R. 424). 
Thus it is apparent that PG&E’s management was con- 
cerned solely with the problem of meeting the two proposals 
for supplying Sierra being advanced by the Bureau of 
Reclamation. 

The Commission’s contention that, despite this incontro- 
-vertible evidence taken from PG&E’s own files and the 
testimony of its own officials, the record discloses that 
PG&E was really the only source of additional power avail- 
- able to Sierra is based upon the testimony of Sierra’s wit- 
nesses before the California Commission in 1948 at the 
hearing at which the approval of the contract was under 
~ eonsideration. As the record of that hearing shows (R. 198- 
' 959), approval of the contract was being vigorously opposed 
by numerous representatives of consumer interests in the 
State of Nevada, who were insisting that further time 
- should be given them to study the situation and determine 
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whether or not the proposed contract was really better than 
the Bureau’s offer to furnish Sierra with cheaper power 
from Shasta Dam (R. 254-255). Indeed, at the close of the 
hearings, the Commission granted these objectants addi- 
tional time in which to determine whether they had any 
evidence to present in support of their contentions (R. 257- 
258). 

In opposition to these contentions Sierra’s management, 
having entered into the contract, naturally emphasized the 
reason which had impelled them, after due deliberation 

[59] 
and a comparison between PG&E’s offer and the pending 
offer from the Bureau, to accept PG&E’s offer of the P-31 
rate,,even though its costs would average .5 mills higher 
than the cost under the Bureau’s proposal; namely, the 
probable inability of the Bureau to construct the new lines 
in time to meet the anticipated forthcoming peak demands. 

But even so, the testimony relied on by petitioners does 
not support their contention. On the contrary, the testi- 
mony of Sierra’s rate-engineer is merely that the antici- 
pated delay in constructing the line “* * * meant that if we 
should take power from the Bureau and that if our load 
continued to increase at the present rate we would not be 
able to take on additional loads during 1950 or 1951 until 
the Bureau line was placed into operation” (R. 221-222). 
And again, “After taking all of these points into considera- 
tion I recommended to Mr. Tracy [President of Sierra] 
that, in my opinion, the Pacific Gas and Electrie Company 
was the best [not the only available] source of supply at the 
present time, that the Reclamation Bureau contract was 
premature” (R. 223). 

Respondents also place reliance upon various memoranda 
prepared by Sierra’s management in which emphasis is laid 
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on the undesirable features of the Bureau’s proposals (R. 
345-355). We think it is obvious that, having determined to 
accept PG&E’s offer and to reject the Bureau’s, Sierra’s 
management was preparing to meet the criticisms which it 
knew would be leveled against it by the Nevada interests. 
Just as PG&E’s vice-president, Moulton, advised his man- 
agement in February 1948, that if the proposed contract 
were attacked because of the low rate it could be justified 
only on an incremental cost basis (R. 426-427), so Sierra’s 
management knew that it could only satisfy the objections 
of Nevada consumers and their representatives by empha- 
[60] 
sizing the undesirable features of // the Bureau’s proposals. 
Certainly this evidence does not prove that PG&E was the 
“only feasible source of power.” 

It seems to us that a consideration of this evidence con- 
clusively demonstrates that if PG&E had not offered to 
reduce the existing rate to the substantially lower P-31 
rate, Sierra would have been forced by public opinion, the 
demands of its consumers, and in all probability by the 
Public Service Commission of the State of Nevada (all of 
which interests were represented at the hearing), to accept 
the Bureau’s pending proposals or find another source of 
power. They would never have been permitted to accept 
PG&H’s original offer of a new 15 year contract at existing 
rates, for the obvious reason that the very material saving 
in costs under the Bureau’s proposal would outweigh what- 
ever inconvenience might result during the peak periods 
from the delay in constructing the transmission lines. 
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B 
The only reason Sierra can not point to any provisions of 
the contract from which it should be relieved if the rate 
is increased is that its alternative sources of power no 
longer exist. 

In a further effort to justify its refusal to abandon cost 
of service as the test of the reasonableness of PG&E’s in- 
creased rate, the Commission states: 

“Third, we also find unconvincing Sierra’s argument 
that it would be grossly unfair to change the rate set 
forth in the 1948 contract while leaving all other terms 
unaltered, in view of the fact that Sierra has not shown, 
and on cross examination its president could not sug- 
gest any alterations which he thought should be made 


in other terms if the rate were changed as proposed.” 
(R. 451) 


The short answer to this statement, of course, is that 
Sierra’s position has so changed since the 1947 negotia- 
[61] 
tions leading to the contract with PG&E that it serves no 
purpose now for Sierra to be relieved from other pro- 
visions of that contract. It is a matter of common knowledge 
that the cost of building steam plants has increased so much 
since 1948 that that source of power is no longer available 
(R. 19-20), and as we have seen, PG&E itself has success- 
fally removed the possibility of Sierra obtaining Shasta 
power directly from the Bureau by contracting to purchase 
all of Shasta’s available power for its own use (R. 17-18, 

57-58, 58-61). : 

Having relied on PG&E’s good faith when it entered 
into the contract (and which PG&E reaffirmed before the 
California Commission in 1950 (R. 268-271, 277-278), Sierra 
is now in a position where if PG&E is permitted to repudi- 
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ate its contract, there is no relief which Sierra can obtain 
by having the Commission rewrite other provisions of that 
agreement. Its only apparent relief will be to seek increases 
in its local rates from the Public Service Commission of 
Nevada, and thus pass its losses from the Commission 
action on to its consumers. 


C 
The Commission’s attempt to justify its decision on the 
ground that the rate of return under the new rate is 
no higher than the rate anticipated under the contract 
is not only immaterial, but is wholly unsupported by 
the record, and, indeed, is directly contradicted by the 
record: 

The Commission seeks also to justify its decision up- 
holding PG&E’s increased rate upon the ground that it 
will provide PG&E with no more than the rate of return 
which was reasonably foreseeable to it at the time it nego- 
tiated the 1948 contract with Sierra (R. 464-465, 453). 

This contention is admittedly based upon the mere infer- 
ence that in late 1947 PG&E’s management, using cost of 

[62] 
service studies made in 1946, estimated the rates of return 
which it could expect to receive from a contract with 
Sierra before offering Sierra, on October 25, the P-31 
rate upon which the contract was finally negotiated (R. 
453-454). The Commission bases its “inference” upon 
PG&E’s Exhibit 35 (Revised), which purports to develop 
this “reasonably foreseeable rate of return”, but is con- 
ceded to be purely a hypothetical reconstruction of some- 
thing that never happened—a present guess of what 
PG&E’s management would have computed had they in 
1947, made such a study (R. 356-408, 453). 
The short answer to the Commission’s reliance on this 
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“exhibit” is that the affirmative evidence in the record— 
not mere inference—shows those considerations which 
actually did motivate PG&E in its contract negotiations 
with Sierra and those studies which PG&E actually did 
make in advance of offering the 1948 contract terms to 
Sierra, and that evidence conclusively shows that those con- 
siderations bore no relation whatever to the “reasonably 
foreseeable” rate of return relied on by the Commission. 

As we have just seen, Exhibits 44 (R. 416-424) and 45 
(R. 424) are the studies which were made by PG&E in 
October of 1948, in response to the direction of its President 
to consider the application to Sierra of the P-31 rate. Ex- 
hibit 44 was prepared by the same Mr. B. B. Beckett, PG&E’s 
rate engineer, who, as we have seen above (pp. 25, 26), was 
PG&E’s witness in support of the P-31 schedule before the 
California Commission in 1945. The Court will recall that 
Mr. Beckett’s basic thesis was that the P-31 rate was profit- 
able to PG&E if computed on an “incremental basis”, even 
though it would not be, if computed on the customary “allo- 
cated cost of service basis” (p. 26, supra). 

The Commission majority seeks to dismiss these ex- 
hibits by asserting that “[t]hey were not computations of 
[63] 

PG&E’s costs of service under the P-31 rate * * *” (R. 454). 
But Sheet I of Exhibit 44, under the legend “Cost to PG&E 
Co.” shows exactly what the cost of serving Sierra under 
the P-31 rate would be and what elements would be in- 
volved in that cost (R. 49). It shows also the revenue 
both for the vear 1947 actual and for the years 1952 and 
1960 estimated—and that the revenues “On P-31 plus 
$30,000/Year” (for standby) would substantially exceed the 
costs (R. 418). 
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The method used in determining the cost to PG&E is 
described in detail on Sheet 3 of Exhibit 44, which begins 
as follows: 

“Cost to P.G.GE. 

The method used in computing the cost to P.G.&E. 
of power delivered to Sierra at Summit, assuming this 
power to be purchased at Shasta Substation under our 
present Shasta contract, is the same as that developed 
for our study of 7/16/47 on the Denison Dam contract 
provisions applied to our system. * * *” (R. 421) 


This sheet then lists and explains the items included in 
arriving at these costs, which are computed on an “incre- 
mental-cost basis” (R. 474), and not on the basis of any 
such study as that set forth in Exhibit 35 (Revised). They 
are made up of PG&h’s cost of purchasing the power 
from the Bureau at Shasta Dam and the cost of transport- 
ing the power to the Summit, which include “* * * 6% for 


return and 2.2% for income taxes on historical cost” (R. 
421). As we have just pointed out, PG&E always computed 
its estimated costs and estimated return under its P-31 
contracts solely on an “incremental basis”. 

Mr. Beckett’s study also compared the results under 
the P-31 proposal with existing rates and with the Bu- 


[64] 
reau’s alternative proposal to build its own lines over the 
mountains and transport power directly into Nevada, where 
' it would be resold to Sierra at the Bureau’s resale or “post- 
age stamp” rate (R. 416-424). As appears on the face of 
the memorandum transmitting that study, it was to be 
taken to Reno in connection with the forthcoming meeting 
on Ocober 24. It was at that meeting that Sierra was first 
offered the P-31 rate which it ultimated accepted. 
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Thus, the conclusion is inescapable that PG&E offered 
the P-31 rate on the theory that it could be justified if costs 
were allocated on an incremental basis (R. 426-474), as 
pointed out by the dissenting Commissioners (R. 472-474), 
and that the use of this method of allocating costs was dic- 
tated by the need of meeting the threatened competition from 
the Bureau and holding Sierra’s business. As we have seen, 
that is Just what the P-31 rate was designed for. 

We submit that the existence of Exhibits 44 and 45 con- 
clusively shows that Exhibit 35 (Revised) is of no probative 
value whatever in these proceedings under any theory, that 
it should never have been offered in evidence by PG&E, 
and should never have been accepted as evidence by the 
Commission. We can see no possible basis for accepting a 
concededly hypothetical reconstruction of a study that was 
never made in order to show what PG&E’s management 
might have been thinking about when they entered into 
this contract, when Exhibits 44 and 45 clearly show that 
at that very time they were in fact thinking about some- 
thing quite different. 

We submit that this record overwhelmingly sustains the 
position of Commissioners Doty and Smith that “* * * 
Sierra’s request to file its proposed supplemental requests 
for findings of fact and conclusions of law [relating to 
Exhibits 44 and 45] should not be brushed aside lightly 

[65] 
as ‘unnecessary or unwarranted’” (R. 474-475). Certainly 
they cannot be brushed aside on the ground that “[t]hey 
were not computations of PG&E’s costs of service under 
the P-31 rate * * *” (R. 453-454). 


Thus the Commission’s attempted explanations of its 
action in permitting PG&E to increase its rates in viola- 
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tion of its contract are arbitrary, capricious, unsupported 
' by the evidence, and contrary to the affirmative evidence 
in the record. The record contains no reasonable or justi- 
- fiable explanation of the Commission’s action. The con- 
' tract rate is “the lowest rate available” to Sierra and its 
customers. Enforcement of the contract in accordance with 
its terms will cause no injury to anyone except the stock- 
holders of PG&E. Those stockholders got the benefit of 
the contract when Sierra gave up all opportunity of ob- 
' taining cheap Government power from the Bureau. Having 
obtained that benefit, there is no possible public interest 
requiring that they be relieved of the burden of paying the 
agreed price for that benefit. The order below should be 
set aside as an abuse of administrative discretion, quite 
apart from the legal question as to the validity of the 
contract. 


[66] 


Conclusion 
For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 


Respectfully submitted, 


Wriuiuam C. CHANLER, 
40 Wall Street, 
New York 5, New York, 
Attorney for Respondent, 
Sierra Pacific Power Company. 


Exuiott E. Voss, 
GERARD THOMAS, 
Witiram W. Karatz, 
40 Wall Street, 
New York 5, New York, 
Of Counsel. 
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STATUTES 
Federal Power Act, 49 Stat. 838, 16 U.S.C. 791a: 

Section 201 

Section 205 

Section 205 (a) 

Section 205 (d) 

Section 205 (e) 

Section 206 (a) 

Section 206 (e) 


Federal Power Comm. Rule 35.3, Title 18, Code of Federal 


Kans. Sess. Laws 1911, C. 238: 
Section 20 





[1] 
[Title of Court and Cause Omitted] 
REPLY BRIEF FOR PETITIONER 
PACIFIC GAS AND ELECTRIC COMPANY 


Respondent’s argument is based entirely upon erroneous 
' views of the nature of the regulatory process under the 
Federal Power Act. In an attempt to bolster his position, 
_ Sierra’s counsel has attached labels, such as “repudiation”, 
which beg the question, and has tried to influence this Court 
' through misstatements of fact and argument about equities 
' which the Commission rejected, after full consideration, in 
_ favor of clear evidence to the contrary. 
The decision of the Court below was based upon its inter- 
_ pretation of the Federal Power Act, and did not concern 
itself with the equities of the case. We take up first, there- 
fore, the legal aspects of the case, but would remind this 
[2] 
' Court that under the Commission’s interpretation of Sec- 
tion 205 of the Federal Power Act, it would be impossible 
for the cost of power to Sierra to be increased in excess 
of the amount determined by the Commission to be just and 
' reasonable, and Sierra has not at any time paid any money 
in excess of the just and reasonable rate for the service 
| yendered nor did the Court below find otherwise. 
' 4. The “Just and Reasonable” Standard Was Correctly 
Applied by the Commission in This Proceeding. 
A. The “Just and Reasonable” Standard is a Commission 
Determined Standard. 

The basic principle of the Federal Power Act is that all 
rates must be just and reasonable, as ascertainable stand- 
- ard which is to be precisely applied by the Commission. In 
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no case does the Commission’s standard yield to a deter- 
mination by the utility, either acting alone or in concert with 
a contracting party, that some other rate is reasonable. That 
the utility’s determination might fall within the judicially 
permissive area for Commission action is immaterial. The 
“area” results from the limitation on the judicial applica- 
tion of the “just and reasonable” standard. The standard 
itself is precise and is to be applied by the Commission to 
all rates, not merely to rates which fail to meet the test of 
the judicial power. 

Realizing that recognition of these principles would 
destroy the foundation of the decision of the Court below, 
Sierra is compelled to assert that the Commission can apply 
only an “area” standard to measure the reasonableness 
of the utility’s filed rate.’ If this is so, the Commission 
is required to accept a rate which is not consistent with the 

[3] 
Commission’s definite standard of reasonableness, a result 
certainly not intended by Congress. In actual practice, the 
Commission has accepted no such limitation on its powers.” 


1. In a Section 205(e) hearing, the filed rate would be the new 
rate proposed by the utility, and, in a Section 206(e) hearing, the 
filed rate would be the existing rate. 


2. A recent example is In the Matter of Natural Gas Pipeline 
Company, decided by the Commission April 1, 1955, (F.P.C. Docket 
No. G-2302, reported in Commerce Clearing House Utilities Law 
Reporter (Federal) at paragraph 9459) where the Commission’s ex- 
aminer passed upon a rate filing which he found was expected to pro- 
duce a rate of return of 6.1%. The examiner approved the filing and 
rejected a contention that the filing should be found unreasonable 
because in a prior proceeding the Commission had approved only a 
6% return for this Company. In the examiner’s view, the difference 
between the rate proposed and the slightly lower rate, which would 
be sufficient to produce a 6% rate was minor, approached the realm 
of the infinitesimal, and was ‘‘de minimis’’, and he stated that 
reasonableness is established by a zone rather than a fixed point. 
The Commission, however, rejected the examiner’s conclusion and 
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At one place Sierra says that the Commission’s “duty 


| in reviewing that rate (i.e. a filed rate) is the same as that 


_ of a court sitting to review a rate fixed by the commission”.™ 


' Elsewhere Sierra says that it is obvious that the Commis- 
- sion’s test is “quite different” from that of a court.” The 
' latter statement is of course true. The Commission’s test is 


precise.** Sierra cites no authority in support of its conten- 
tion for an “area” limitation upon the Commission, whether 
or not equivalent to an “area” concept of the court. 

The astonishing nature of Sierra’s contention is demon- 


strated by the fact that its alleged “zone” would have 
encompassed two such widely different rates. The old rate 


[4] 


produces only 78% of the revenue which the Commission 


' found reasonable under the new rate.** The difference in net 


return is even greater since the old rate produces only 
55% of the return allowed by the Commission under the 
new rate.*° 

It should also be pointed out that Sierra’s views of the 
Commission’s authority in rate proceedings, like that of the 
Court below, necessarily extends not only to contract- 


————— EEE 
reduced the rates to yield only 6%. The Commission observed that 
although ‘‘a difference so slight does not in and of itself represent 
the difference between a fair and unfair rate of return’’, the return 
‘must be fixed, in the final analysis, upon the Commission’s best 
judgment of what is fair, considering the evidence of record and 
guided by the basic facts required by law to be considered.’’ Since 
the examiner’s decision cited evidence upon which a rate of return 
in excess of 6.1% was affirmatively justified, there can be no doubt 
that the Commission was applying its own expert judgment and was 
not exercising merely the review functions of a Court. 


2a. Respondent’s Brief p. 36. 
2b. Respondent’s Brief p. 35. 
2c. See the citations at pp. 19 and 23 of PG&E’s Opening Brief. 
2d. Derived from data at R. 137. 
2e. Derived from data at R. 295. 
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specified rates, but to all rates. Were such views to prevail, 
a utility which had a rate within the permitted area would 
be entitled to continue it in effect even though the Commis- 
sion concluded that a lower rate was reasonable for the 
service rendered. However, if the utility’s rate just barely 
exceeded the permitted bounds, its charges would be reduced 
to the level found by the Commission to be reasonable. The 
utility, however, would then be able to attempt to place an 
increase in effect which would fall just slightly below the 
upper limit. By a process of trial and error, a utility could 
attempt to keep its rates close to the upper limit of the zone, 
thus completely nullifying the Commission’s expert and 
precise determination of the reasonable rate. 

It is no wonder that Sierra concludes that its position 
would not handicap the Commission; it believes that the 
Commission is hamstrung to begin with. Our statement that 
the acceptance of this position by the Court below impairs 
the Commission’s effectiveness is fully confirmed. We sub- 
mit that Sierra’s argument is entirely without foundation 
in statute, case authority, or practical experience, and would 
deprive the public of the benefit of regulation bv an expert 
and especially informed agency, as intended by Congress. 

This is the crux of the case. If the Commission’s stand- 
ards are controlling, there is no occasion to read into Section 

[5] 
205(d) a special rule for contract-specified rates. Whatever 
the utilitv may file, the Commission’s standard will deter- 
mine the outcome. 
B. The Cost of Rendering Service, Including the Return to 
Investors, Is a Relevant Factor in Every Rate Deter- 
mination Proceeding. 


Congress has by Section 205(a) declared that the public 
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interest requires all rates for public utility service to be 
| just and reasonable. This Court said in the Hope case = 
“The rate-making process under the Act, i.e., the fixing of 
' just and reasonable’ rates involves a balancing of the in- 
' vestor and consumer interests.” The Court then points out 
' that this requires that revenues cover not only operating 
expenses, but also capital costs. 
This concern for the investor interest is more than a 
' matter of the rights of investors as individuals, important 
as these rights are. Each utility enterprise must recover its 
_ eosts including cost of capital through its rates or not at all. 
If those rates do not cover a fair return to investors the 
- added risk will increase the cost of capital and rapidly affect 
the costs to all of the consumers of the utility. The return 
from any part of the enterprise cannot be insulated from 
the business as a whole. Its effect does not depend on 
' whether the utility is on the verge of bankruptcy or in 
' danger of having to abandon service. 
In the case at hand, PG&E is obliged to place in service 
- an additional 110,000 volt transmission line to meet Sierra’s 
expanding load,* and, of course, will also have to add the 
~ necessary generating capacity for this purpose. The capital 
for these facilities could not possibly be raised on the basis 
[6] 
of revenue from the 1948 contract-specified rates, yielding 
only 2.6% return.’ It can be raised only on the general credit 
of PG&E. Is it not in the public interest, then, that Sierra 


3. Federal Power Commission v. Hope Natural Gas Co., 320 
U.S. 591 at 603 (1944). 


4. PG&E’s obligation to do so under the 1948 contract is stated 
at R. 143-144. Construction of the line was initiated this year at an 
estimated cost in excess of $1,000,000. 

5. R.295. 
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pay its just and reasonable share in the maintenance of 
that credit? 

Sierra answers “No” and insists that the “profitableness” 
of a contract-specified rate is irrelevant as a matter of law, 
unless the public interest is affected.* The “unless” clause 
of Sierra’s statement actually destroys the value of Sierra’s 
argument. 

Congress has already determined that the public interest 
requires that all rates shall be just and reasonable. In Sec- 
tion 201 of the Federal Power Act Congress declared that 
“federal regulation * * * of that part of such business which 
consists of * * * the sale of such energy at wholesale in 
interstate commerce is necessary in the public interest 
* * ©” In Section 205(a) Congress required that “all rates 
and charges * * * for the sale of electric energy subject 
to the jurisdiction of the Commission * * * shall be just and 
reasonable and any such rate or charge that is not just and 
reasonable is hereby declared to be unlawful”. 

Thus when Sierra concedes that the public interest must 
be consulted it concedes that the issue is whether the rate is 
jast and reasonable. This test, of course, is to be applied 
by the Commission, and the Courts cannot “as a matter of 
law” foreclose the Commission from determining whether 
the reasonableness is affected by the return. 

Sierra attempts to support its position by citing three 
cases. One, Columbus R. Power and Light Co. v. Columbus, 
249 U.S. 399 (1919) deals solely with the equity power of a 
Court and may be dismissed from further consideration. 
Another, Arkansas Natural Gas Co. v. Railroad Com- 


[7] 


mission, 261 U.S. 379 (1923), dealt with a state commission 


6. Respondent’s Brief p. 41. 
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order under a statute which expressly denied it the power 
- to alter contracts. The case of Railroad & Light Co. v. Court 
| of Industrial Relations, 113 Kan. 217, 214 Pac. 797 (1923), 
was dictum in the course of affirming trial Court proceed- 
ings which constituted trials de novo. Furthermore, the 
' reasoning of these Courts cannot be applied to rates regu- 
lated by the Federal Power Commission in the light of the 
Hope case. 


(. The Willingness of a Utility to Accept a Rate Is Not 
Determinative of the Reasonableness of the Rate. 


Underlying much of Sierra argument seems to be an im- 
plied assumption that Commission must accept a nondis- 
' eriminatory rate yielding less than a normal reasonable rate 
_ of return, if the utility proposes it. Such an assumption is 
unjustified 

A proposed rate which yields a return to the utility below 


- that to which it is entitled on its business as a whole may 
be reasonable because of other circumstances, but it is not 
reasonable simply because the management of the utility is 
willing to accept the lesser return. The Commission is no 
more bound to accept as reasonable a rate yielding 434% 
than a rate yielding 634%, merely because the utility has 
proposed it. Respondent’s counsel qualifies his assertion by 
admitting that the Commission need not accept the utility 
proposed rate if it amounts to an undue preference or is 
discriminatory, but he ignores additional factors which must 
be considered by the Commission such as its concern for the 
financial health of the utility to the end that service to all 
customers will be maintained at a reasonable cost, and its 
obligation to see that the interests of investors in the utility 
are protected, since these interests constitute a part of the 
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[3] 
public interest which the Commission must take into 
account. « 

As a practical matter, of course, the Commission properly 
directs its immediate attention to whether the yield from a 
particular rate is too high, rather than whether it is too 
low. In the absence of circumstances which indicate other- 
wise the Commission may reasonably feel that the manage- 
ment of a utility will request as high a rate as can be justi- 
fied under all the circumstances. These practical aspects, 
however, do not weaken the proposition that reasonableness 
is not a matter of what the utility is willing to accept, but 
is a matter which must be justified by balancing all of the 
public interests involved. 

In filing a rate, the utility represents that its proposal 
constitutes the just and reasonable rate for the service to be 
rendered. If the utility subsequently files a higher rate and 
there has been no change in conditions, the Commission 
might give weight to the original representation and con- 
sequently question the new filing. The Commission would 
not, however, be bound in any way by the utility’s 
representations. 

Thus, the proposal of a particular rate may be evidence 
as to its reasonableness, but it cannot be conclusive. This 
disposes of Sierra’s contention that because the Commission 
found reasonable a 4.75% (which is less than the 5.5% 
stipulated to be reasonable for PG&E’s electric operations 
generally) return it must also find reasonable a 2.6% return 
(which is also less than 5.5%).7 Such an obvious non 
sequitur cannot gain any force from the fact that PG&E 
was willing to accept the 4.75% return. It has not expressed 


7. Respondent’s Brief p. 46. 
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any willingness to accept a lesser return from the Sierra 
business. 
| [9] 

D. The Commission Correctly Applied the “Just and Rea- 
sonable” Standard in This Proceeding. 


Actually, Sierra does not contend that the Commission 
- erred in finding that the increased rate was reasonable. 
"This is because Sierra is committed to the proposition that 
both rates are reasonable. Consequently, Sierra’s atten- 
- tion is directed to whether the 1948 contract-specified rate 
- is still reasonable in 1955. It answers the Commission with 
only two propositions.* 

The first proposition is that the rate of return or “profit- 
ableness” of the Sierra rate is immaterial as a matter of 
law. This point we have already answered. 

The second proposition is that the contract-specified rate 
represents “the minimum PG&E is willing to accept.” This, 
of course, is absurd on its face, in the light of PG&E’s 
request for a higher rate, unless Sierra’s point is trans- 
lated into the proposition that, having made a contract in 
1948, PG&E is required to accept that rate whether it wants 
to or not. This point we have answered by showing that 
acceptance by the utility is not controlling in any event. 
Further mention should be made, however, of the applica- 
tion of this principle to the facts of the present case. 

Sierra’s second proposition is obviously only another 
form of its contention that PG&E contracted for a fixed rate 
for a term which it now appears will run 23 years. Although 
Sierra professes to concede that a contract rate may be 
changed by the regulatory process, its position seems to be 


7a. Respondent’s Brief, p. 47. 
8. Respondent’s Brief pp. 40 ae 47. 
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that PG&E made a contract which must be applied as 
though that regulatory process did not exist, except for the 
benefit of Sierra. 

The existence of a contract does not in any way determine 
the reasonableness of the rate or limit the Commission’s 
power to determine that a different rate should be charged. 

[10] 

The possibility of change in a public utility service contract 
in accordance with the law in effect at the time the contract 
is made must be within the reasonable expectations of the 
contracting parties, especially when both of the parties are 
public utilities and familiar with the regulatory processes. 
In the present case, there is no doubt that this possibility 
was present in the minds of PG&E and Sierra for they 
expressly provided in the 1948 contract that it was subject 
to change by the California Public Utilities Commission.® 
It also should be noted that when Sierra’s management was 
emphasizing the advantages of the contract in testimony 
before the California Public Utilities Commission,” it did 
not claim that this contract had the unusual feature of 
creating a ceiling price, regardless of the cost of service to 
PG&E. We go into further detail on the evidence as to the 
expectation of the parties. Infra, subhead I, Point V. 

Sierra does not relate the remainder of its argument on 
the facts to the issue of reasonableness and we will take 
them up later in this reply. 


9. R. 145, para. 12. At the time the contract was made, it was 
thought that it was subject to the jurisdiction of both the California 
Commission and Federal Power Commission. Since the decision in 
U.S. v. P.U.C. 345 U.S. 295 (1953), it seems clear that all sales 
under the contract are subject exclusively to federal jurisdiction. 


10. Cf. Respondent’s brief pp. 58 and 59. 
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II. Respondent’s Contentions as to the Procedure to Be 
Followed Are Erroneous. 

PG&E initiated this proceeding in order to change a 
contract-specified rate by the regulatory process established 
in Section 205 of the Federal Power Act. Sierra chooses to 
describe these same facts as a repudiation of a solemn 
agreement. This, of course, begs the question as to the scope 
and effect of the contract, and the right of a party to follow 
a specific statuory procedure. Elsewhere, Sierra charac- 
terizes the use of this process as unilateral abrogation of a 

[11] 
contract, and claims that the use of this process would per- 
mit a utility to determine when the public interest requires 
a utility service contract to be set aside.” These characteri- 
zations are a complete misdescription of the process. 


A. The Procedure of Section 205 Is a Reasonable Regula- 
tory Process, by Which a Utility May Obtain a Change 
in a Contract-Specified Rate, if Shown to be Necessary 
to Make the Rate Just and Reasonable. 


The filing of a new schedule for the purpose of changing 
an existing rate is only the first step of a rational and con- 
stitutional regulatory process. It is not, as Sierra would 
have it, the mere lodging of a notice for the purpose of giv- 
ing due publicity. 

In the first place, the schedule is filed, not with a mere 
publishing agency, like the Federal Register, but with a 
regulatory commission. This Commission has (1) in its 
members and in its staff both experience and expert knowl- 
edge, (2) general information in usable form about the 
filing utility, as a consequence of the imposition of a uni- 


11. Respondent’s brief, M ee p. 24. 
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form system of accounts and the requirement of volumi- 
nous and detailed annual reports, (3) specific information™ 
about the relation of the new schedule to the old schedule 
and other schedules for similar service, and (4) where an 
increase in rates is involved, specific information’ about 
the cost of rendering service. 

In the second place, the Commission upon its own initia- 
tive or upon complaint may order a hearing upon the 
reasonableness of the filed schedule. The Commission need 
not, and customarily does not, support its order for a hear- 
ing with any justification other than the bare statement 
that the proposed rate may be unjust or unreasonable. 

[12] 

In the third place, indicating the tentative nature of a 
new filing, the burden of proof is placed squarely on the 
utility to justify any increase sought. 

In the fourth place, at the conclusion of the hearing, the 
Commission may fix whatever rate it, in its expert judg- 
ment, deems to be the just and reasonable rate on the basis 
of the evidence submitted, without regard to either the 
existing rate or the rate proposed by the utility. 

The foregoing is obviously a description of a full fledged 
regulatory process. This Court has had ample opportunity 
to observe the vigilance and zeal with which the Federal 
Power Commission carries out its duties under this pro- 
cedure and requires the utility to prove to the hilt its justi- 
fication for a rate increase. A review of the record in this 
ease will indicate that in receiving evidence and considering 
all possible aspects of the case, the Commission adhered to 
the high standard it has consistently applied. 


12. See Commission Rule 35.3, Title 18, Code of Federal Regu- 


lations. 
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Sierra, however, by assuming that the filed rate procedure 
consists of a bare notice to the Commission has character- 
ized it as a procedure permitting the utility to change a 
' contract-specified rate at will. Without this assumption, the 
- whole argument against the use of Sections 205(d) and (e) 

to change contract-specified rates loses all validity. 
| Tt remains true that under Sections 205(d) and (e) an 
increase in a contract-specified rate may be filed by the 
' utility and, in the absence of question by the Commission 
' or complaint by the customer, may become effective. This is 
- no more to be deplored than the granting of a judgment in a 
- civil proceeding without a court hearing where there is no 
contest or the granting of ex parte relief in equity proceed- 
ings upon the affidavit of one party. In fact, because of the 
position of the Commission as an expert body and its special 
information, there is complete assurance that the public 
interest will be protected even in uncontested cases. 

[13] 

The filing of a schedule, together with the justification 
which the Commission requires, constitutes, in actual prac- 
tice the substantial equivalent of an application under other 
procedures for authority to increase rates. Sierra would 
label the right to make such a filing “authority to a public 
utility to abrogate its own contract unilaterally.”"* Accu- 
rately, it is the right to initiate a rate change in accordance 
with law. Regardless of the label, there is no question but 
that the utility has no right to place in effect (except subject 
to refund) any rate except the just and reasonable rate for 
the service to be rendered. 

Sierra professes to find difficulty in our interpretation of 
Section 205(d), but there should be no problem. If contracts 


18. Respondent’s Brief p. 30. 
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reason for this section to provide that the filing must pre- 

cede the change by at least 30 days. 

could not be changed by filing schedules there would be no 

B. Section 206(a) of the Act Does Not Authorize a Public 
Utility to Initiate a Rate Proceeding. 


We have pointed out that Section 206(a) grants to the 
Commission and to complaining parties the right to initiate 
a rate proceeding without proposing a new rate, but that a 
utility which desires a rate change must proceed under 
Section 205 to propose a new rate and justify its 
reasonableness. 

Respondent seems to acquiesce in the proposition that the 
Section 206(a) procedure is not available to the utility. Its 
denial to the utility of a right to initiate a proceeding under 
Section 205 would make the Federal Power Act completely 
one-sided with respect to contract-specified rates. Unques- 
tionably, the customer party to a contract may institute a 
rate proceeding whenever it believes that the utility’s costs 

[14] 

have decreased, or that other circumstances have arisen, 
so that the contract-specified rate is no longer just and 
reasonable. The logical and reasonable interpretation of the 
Act would give the utility the corresponding privilege under 
Section 205, whenever it believed that increases in cost, or 
other factors, made the old contract-specified rate unreason- 
able. 


C. No Considerations Advanced by Sierra Justify Its 
Contention That PG&E’s Use of the Section 205 Pro- 
eedure Was Unlawful. 


We have already pointed out the irrational nature of 
Sierra’s contention that there is more than one reasonable 
rate which the Commission must accept in a rate proceed- 
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ing. A rational view of the Commission’s powers clearly 

requires that the result be the same under either procedure 

and no considerations of substance need enter into the 
choice between them. 

Sierra does not dispute that the interim collection pro- 
- eedure of Section 205(e) equitably minimizes the burden of 
regulatory delay. 

Sierra’s argument that Section 205 is like the rate filing 
procedure of Section 20 of the Kansas Act, involved in the 
- Wichita Case, because Section 205 (e) does not provide 
- for a hearing on the reasonableness of the contract-speci- 
- fied rate misses the point.’** Section 20 did not provide for 
' any hearing at all whereas Section 205 (e) provides for a 
hearing which encompasses all relevant issues. 

We assume that the reply brief for the Federal Power 
Commission will deal with the discussion of cases by the 
Respondent in the Mobile case and the unwarranted char- 
acterizations there made and we deem it unnecessary to 
discuss them further here. 

[15] 

III. The Record and the Authorities Fully Establish That 
the Commission Made a Finding That the Old Rate 
Was Unreasonable and That This Finding Fully Sup- 
ports the Commission’s Order. 


Sierra, of course, had to concede by silence that (1) the 
issue of reasonableness of the old rate was directly pre- 
sented to the Commission by proposed findings of PG&E 
and Sierra, (2) all evidence material to Sierra’s contention 
on this issue was received, and (3) the Commission’s con- 
clusion of unreasonableness was expressly ineorporated in 
the formal findings. 


13a. Respondent’s Brief in the Mobile Case, p. 35. 
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Nevertheless, Sierra makes the bald statement that the 
finding was not made. Nothing that Sierra says justifies 
this conclusion and it cannot be doubted that the Commis- 
sion made this finding to avoid the necessity for further 
proceedings in the unlikely event that its view of the pro- 
cedure was rejected. 

Sierra makes more of an argument to the effect that the 
Commission’s finding cannot validate the rate increase dur- 
ing the nine months’ period from September 6, 1953 (when 
the suspension terminated) to June 17, 1954 (the date of 
the Commission’s decision). It seems fair to conclude then, 
that the finding would, in Sierra’s view, support the rate 
increase after June 17, 1954, except for the hypertechnical 
argument that the proceeding has been styled one under 
Section 205, instead of Section 206(a). In arguing that the 
rate increase could not be validated for any period preced- 
ing the date when the Commission supplied the necessary 
finding, Sierra ignores Atlantic Coast Line R. Co. v. Florida, 
295 U.S. 301 (1935), which we cited in our brief. 

In that case, increased freight charges were collected by 
a railroad in accordance with an order of the Interstate 
Commerce Commission. This order was set aside on the 
ground that the findings of the Commission were incomplete 
and inadequate. Still later, the Commission upon new evi- 

[16] 

dence and adequate findings, made the same order it had 
before. Certain shippers sought restitution of the increase 
in rates collected while the first, invalid, order was in force. 
This Court held that no restitution should be granted. Much 
of what was there said by Justice Cardozo is applicable 
here, but we confine our quotation to his description of the 
reasoning of the Court: 
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«* * * Al) that the federal court does is to announce 
that it will stand aloof. It inquires whether anything 
has happened whereby a court of equity would be 
moved to impose equitable conditions upon equitable 
relief. In the course of that inquiry it perceives that 
the charges were collected under color of legal right, 
in circumstances relieving the carrier of any stigma of 
extortion. It discovers through the evidence submitted 
to the Commission and renewed in the present record 
that what was charged would have been lawful as well 
as fair if there had been no blunders of procedure, no 
administrative delays. Learning those things, it says 
no more than this, that irrespective of legal rights and 
remedies it will not intervene affirmatively, in the 
exercise of its equitable and discretionary powers, to 
change the status quo.” (295 U.S. 315) 


The parallel with the present case is clear. In both cases 
"a finding claimed to be necessary was not made before the 
collection period started. In both, the finding, when made, 


established the reasonableness of the amount collected and 
| the unreasonableness of the low rate for the entire collec- 
tion period. For the reasons advanced by Justice Cardozo, 
| it is clear that the Commission should be affirmed even if it 
was in error procedurally. 

We have already dealt with Sierra’s contention’ that 
the Commission erred in finding the old rate unreasonable. 
Refer to subhead D of Point I, supra. 

[17] 
IV. Sierra Has Failed to Show Adequate Reason Why the 
Proceeding Should Be Dismissed Even if a Further 
Formal Finding Was Required. 


13b. Respondent’s Brief, subhead C, Point III, pp. 40-47. 
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Sierra concedes that it should be unnecessary to duplicate 
the prior hearing on this matter and is now willing to have 
the order of the Court below amended to instruct the Com- 
mission “to dismiss the proceeding under Section 205 with- 
out prejudice to the continuation of further proceedings 
under Section 206(a)”.* This ingenious “dismissal with 
continuation” is proposed for the purpose of avoiding the 
possibility of a nunc pro tunc order of the Commission, sup- 
plying in even more formal terms the finding which has 
already been made. It is simply an attempt to interpose 
a technical obstacle to the retention by PG&E of a rate 
established as the just and reasonable rate for the service 
rendered. 

We would point out also that Sierra does not contest the 
principle that if there were a mistake of law, the sole 
function of the Court below is to send the case back for 
further proceedings to correct the error. 


V. Sierra’s Statements of Fact Are Misleading and Erro- 
neous. 


Finding that many of its arguments are irrelevant to the 
issue of reasonableness of the rate Sierra has incorporated 
a miscellany of items in its statements of fact and in a point 
which refers vaguely to abuse of administrative discretion.“ 

These contentions are based on statements of fact which 
are sometimes totally erroneous and sometimes simply mis- 
leading. We take up what seem to us the more important 
errors. 


14. Respondent’s Brief, p. 32. footnote 10. 
14a. PG&E Brief, p. 38. 
15. Respondent’s Brief, p. 50. 


240 





18 


[18] 
A. Sierra’s Repeated Statement That PG&E Entered Into 
Contracts Tying Up All of the Bureau’s Available 


Power Is Contrary to Fact.’® 


There is no evidence whatever to justify this statement. 
PG&E agreed, in April 1951, to “wheel” power for the 
' Bureau. PG&E purchases no power under this agreement. 
'In October 1951 PG&E made an agreement to purchase 
- from the Bureau power in excess of that which the Bureau 
| wished to sell to any customer. PG&E obviously tied up 
nothing by these contracts. 
These contracts are not in evidence and there is no com- 
petent description of their terms in the record. We are com- 
' pelled to go outside of the record because of Sierra’s 
- unjustified charges, which have no evidentiary support. 


—B. Sierra’s Statement That PG&E Denied in its Brief 


Before the Court of Appeals That It Entered Into a 
Wheeling and Purchase Agreement is Contrary to 
Fact.” 


This is not at all what we denied. Sierra’s reference is 
to our denial of an entirely different proposition. We actu- 
ally said: 

“Sierra attempts to impute bad faith to PG&E on 
the ground that it has sought an increased rate because 
it has made Shasta Dam power unavailable to Sierra. 
The imputation is false. Although it is true that PG&E 
purchases all the power from Shasta Dam not other- 
wise disposed of by the Bureau of Reclamation, it is 
also true that the Bureau has no continuing obligation 
to sell such power to PG&E and may sell to any cus- 


16. Respondent’s Brief, pp. 52 and 61. 
17. Respondent’s Brief, p. 9, note 6. 
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tomer it chooses. There is no testimony to the contrary 
in this record and this Court should be advised that 
such is the actual fact.”?™ 


[19] 

Our statement is still true. Sierra attempted to answer 
it by referring to a telephone conversation which showed 
that the Bureau had made a contract in 1952 to sell 290,000 
kilowatts of power to the Sacramento Municipal Utility 
District. This demonstrated that it was the Bureau which 
tied up its power, not PG&E. 


C. Sierra’s Repeated Statement That PG&E First At- 
tempted to Increase the Sierra Rate “After the Threat 
of Competition Had Been Removed” is “Contrary to 
Fact.*§ 


The fact is that PG&E filed its specific proposal for an 
increase in the Sierra rate in October 1951, some 14 months 
before December 1952 when the Bureau made the 290,000 
kilowatts contract above referred to. 

When the events are considered in the order in which 
they occurred it is clear that PG&E initiated the increase 
in contract specified rates simply for the purpose of meet- 
ing increased costs and that the filing was made after the 
PG&E had agreed to provide facilities by which most of 
the contract customers could actually obtain power from 
the Bureau. 


17a. Brief for Intervenor PG&E in U. S. Court of Appeals 
for District of Columbia, p. 33. 


18.: Respondent’s Brief, pp. 9-10; see also pp. 52 and 55. 


19.. See In re Pacific Gas and Electric Co., 52 Ops. & Ord. Pub. 
Util. Comm. of Calif. 113; 96 PUR(NS) 493. 
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D. Sierra Did Not Have Even the Hope of a Proposal to 
Obtain Bureau Power Through PG&E Wheeling. 

One of the two alternative which Sierra claims to have 
been responsible for the rate of the 1948 contract is a 
proposal for “wheeling” Bureau power over PG&E lines 
to Nevada. 

It would indeed be amazing if PG&E should turn out to 
have been willing to supply the means by which the Bureau 
[20} 
of Reclamation could take over the Sierra business. The 
fact of the matter is that Sierra cannot show that it ever 
considered it possible that PG&E would wheel Bureau 
power. Certainly, Sierra’s president would have been dis- 
honest if he had thought that wheeling was a competitive 
possibility and yet testified in 1948 that the reason Bureau 
power could not be considered was that it would take too 
long to get a Congressional appropriation and build the 
required transmission line. That he was honest in that is 
borne out by the statement of Sierra’s counsel at the same 
hearing that wheeling was “utterly impossible”. In fact, 
it did not even occur to the present counsel for Sierra to 
argue the wheeling possibility in his original brief in 1953 

to the Federal Power Commission. 

To support its charge of self-competition by PG&E, 
counsel for Sierra points to the fact that the Bureau asked 
PG&E to wheel to Nevada and that PG&E studied the cost 
and revenue implications of such a proposal. It is abun- 
dantly clear, however, that PG&E was not willing to “wheel” 
to Sierra for the Bureau’s benefit. In fact, PG&E main- 
tained the same position when it finally agreed to wheel 
power for the Bureau in the Central Valley region of Cali- 


20. R. 242. 
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fornia. PG&E could not now be said to have deprived 
Sierra of an opportunity to obtain power by wheeling when 
Sierra never had such an opportunity in the first place. 


E. The Proposal for Construction of a Power Line Over 
the Sierra-Nevada Mountains to Supply Sierra with 
Power from Shasta Dam Could Not Have Met Sierra’s 
Power Requirements. 


The proposal of the Bureau to construct a power line was 
a mere possibility, depending upon obtaining an appropria- 
tion from Congress. Admittedly, the line could not have 


[21] 
been completed in time to meet Sierra’s requirements. 
Counsel for Sierra attempted to meet this defect in his 
argument to the Federal Power Commission by asserting 
that Sierra could have developed additional plants “to tide 
over the expected shortages until the Bureau’s lines could 


be completed.”*? This statement was made in the face of tes- 
timony by Sierra’s president that construction of the plants 
would have taken a minimum of three years.” The absurdity 
of making an investment in generating plants for the pur- 
pose of “tiding over” a brief span of vears is manifest. 

In arguing to this Court, counsel now prefers to assume 
that Sierra would simply refuse to supply the additional 
power needed in its area. Although Sierra’s rate engineer 
mentioned such a refusal in his testimony given in 1953, it is 
plain that no one in 1947 or 1948 proposed or considered 
such a course, which would constitute failure by Sierra to 


21. Sierra’s opening Brief before the Federal Power Commis- 
sion, p. 66. See also p. 39. 


22. R. 217. 
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live up to its public utility obligations.** Least of all, do we 
think that Nevada Public Service Commission would have 
permitted such a situation to arise, even though in 1953 it 
said that it might have ordered construction of additional 
plants in 1948. 

Uncertainty as to the obtaining of an appropriation and 
the certainty of delay were not the only defects in the Bu- 
reau’s proposal to construct a transmission line. Sierra’s 
president testified that he could not rely upon a single 
hydroelectric generating source and a single transmission 
line as a source of supply. He said that standby service from 
another source would be necessary “to assure anywheres 
near reasonable service”, and that the cost of such standby 

[22] 
would mean “prohibitive” total cost for the necessary 
service.™ 


F. Sierra Fails to Produce Any Evidence to Contradict 
the Commission’s Conclusion That PG&E Was the 
Only Feasible Source of Power to Supply Sierra’s Re- 
quirements. 


The Commission states: 

“Second, we find Sierra’s argument that it has fore- 
gone other sources of supply in reliance upon the con- 
tinuance of all terms of the 1948 agreement uncon- 
vineing in the light of the record which clearly shows 
that in 1948 Sierra regarded the other sources of sup- 
ply as being so unacceptable that PG&E became, in 
fact, the only feasible source.” 


293. See Sierra’s recognition in 1948 of its obligation to serve. 
R. 209. 
24. R. 208-209, 213. 


25. R. 451. 
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In all of the seven pages of argument with which Sierra 
attempts to refute the foregoing statement there is no ref- 
erence to any evidence whatever which denies that “in 1948 
Sierra regarded the other sources of supply as being so 
unacceptable that PG&E became, in fact, the only feasible 
source.” Sierra has a good deal to say about PG&E’s 
alleged motives, and it has nothing to say about Sierra’s 
motives which would seem to be the actual subject of the 
proposition. Since the testimony on behalf of Sierra is so 
unequivocally clear that it did not want Bureau power, 
even at bargain prices, counsel for Sierra is obliged to 
brush it aside on the ground that the statements emphasized 
only part of the facts and in effect were mere self-serving 
declarations.** The fact of the matter is that Sierra’s officers 
knew as well as anybody that they could not get power from 
the Bureau, either by wheeling or by construction of a power 
line, in time to meet their needs. Nor, as we have already 

[23] 
pointed out, could construction of a plant by Sierra have 
been completed in time to meet its needs. 


G. Sierra’s Argument About PG&E Motivation Is Plainly 
Invented. 


Sierra’s argument is based entirely on the proposition 
that because PG&E for its own internal purposes made a 
study of cost and revenue combinations in connection with 
the Bureau’s unaccepted wheeling proposal, the Commission 
should therefore have disregarded evervthing else in the 
record. 

It is absurd, of course, to think that the cost of service 
ean he changed by making a different kind of cost study. 


26. Respondent’s Brief, pp. 58 and 59. 
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- Only counsel for Sierra would have the imagination to 
- argue as though the cost of service to Sierra depended upon 
what figures Mr. B. B. Beckett or anybody else wrote down 
in a cost study. 

What counsel for Sierra ignores and should in fairness 
have advised this Court is that PG&E made a detailed cost 
study some months previously and developed the amount by 
which service to Sierra at the rate then proposed by PG&E 
would fall short of producing a 6% return. This was a cost 
study based on the actual fact that Sierra was supplied from 
PG&E’s integrated system. Mr. Beckett’s study was based 
on the hypothesis that only Shasta power was used to 
supply Sierra, and consequently his study produced a purely 
hyopthetical result. The Commission was therefore quite 
justified when it said: 

“Furthermore there is no warrant for the Commis- 
sion to adopt a method of determining cost of serving a 


particular customer from an integrated electric power 
supply system which considers only the cost of energy 


9927 


from a single source of power on that system. 
[24] 

That Sierra would have agreed with the Commission in 
1948 is shown by the fact that Sierra’s president then tes- 
tified before the California Public Utilities Commission that 
his company was relying on the 75 diversified generating 
plants connected to PG&E’s system and not on any single 
source of power.* A witness for PG&E in the same proceed- 
ing testified that Shasta power would be part of PG&E’s 
power pool and that some Shasta power would undoubtedly 
find its way to Sierra but no one could say how much.” 


97. R. 455, note 10. 
28. R. 210. 
29. R. 203. 
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Further, it is clear that the hypothetical costs under a 
wheeling arrangement were not the basis for fixing the rate 
which was offered Sierra. The rate to Sierra was substan- 
tially' in excess of those hypothetical costs and would 
obviously have produced a return materially in excess of the 
6% on the capital there assumed. 


H. Sierra’s Attack on the Commission’s Conclusion That 
the Rate of Return Under the New Rate Is No Higher 
Than the Rate of Return Anticipated Under the Con- 
tract Is Entirely Unwarranted. 


If the rate of return under the new rate for Sierra does 
not exceed the rate of return which was anticipated under 
the old rate it is clear that the increase in rate is equivalent 
to the increase in costs over those anticipated. The Com- 
mission’s inquiry to the parties asking what rate of return 
was foreseen or reasonably foreseeable by PG&E at the 
time it made the contract was evidently intended to develop 
whether this equivalence between the increase in the rate 
and the increase in costs actually existed. Consequently, in 
endeavoring to answer the Commission’s inquiry PG&E 
referred to the study of actual costs to serve Sierra from 

[25] 
its integrated system.** As we have said, this cost study 
found the actual cost of serving Sierra on the basis of a 6% 
rate of return. This cost was compared with revenues under 
the then proposed rate to find the deficiency in revenue 
below cost of service. There is no doubt that the amount 
by which this deficiency would be increased by reason of the 
reduction in revenue due to proposal of the P-31 rate was a 
simple matter to determine and was known to PG&E man- 


29a. See testimony of Mr. John F. Roberts, R. 67 et seq. 
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| agement at the time of the final negotiations. The Commis- 
~ sion rightly rejected on the basis of common sense Sierra’s 
' attempted inference that Mr. Beckett’s hypothetical study 
was the sole information on which PG&E acted. 

In order to show what PG&E’s actual cost study meant in 
terms of rate of return as requested by the Commission, it 
was a simple matter to relate these cost figures to the appro- 
priate amount of capital. In brief, PG&E not having an 
“actually foreseen” rate of return presented the cost figures 
that were actually known so as to show the “reasonably 
foreseeable” rate of return. 

Contrast with this the study which Sierra would have 
this Court believe is the answer to the Commission’s ques- 
tion. In the first place, it does not develop a rate of return, 
and no one can tell from the figures in its study what rate 
of return was foreseeable under the P-31 rate proposal. 
We can say with certainty that it must have been more than 
6% because the revenue exceeds the cost with return 
assumed at 6%. 

Sierra unsuccessfully tried to persuade the Commission 
to accept a study which was based upon a purely hypotheti- 
eal allocation of Shasta power, a study which did not even 
give an answer to the question which the Commission 
asked. On the other hand, PG&E’s study was based upon 
actual cost estimates from which it was possible to develop 

[26} 
on a rational basis the reasonably foreseeable rate of 
return. The PG&E study, which oceupies pages 356 to 408 
of the Record, makes clear the source of the figures and the 
manner in which they were developed. The Commission’s 
acceptance of their soundness was fully justified. 

In view of all the argument by Sierra over this matter of 
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cost studies it might be supposed that Sierra thought that 
the hypothetical wheeling cost study would show that the 
1948 contract specified rate was still reasonable in 1952. 
As a matter of fact, even by this test the Commission 
showed that the contract specified rate was unreasonable.*° 
Sierra fails to comment on this. 


I. The Evidence Actually Shows That It Was Understood 
That the Purpose of the Term of the Contract Was to 
Protect PG&E’s Investment. 


The direct and positive evidence of the contract itself 
and the virtually contemporaneous statements in the 1948 
hearing before the California Commission prove that the 
purpose of the 15-year term was protection of the new 
investment in a 100,000 volt transmission line. 

Two prior contracts, each of which called for a new trans- 
mission line, had 15-year terms. PG&E’s first proposal to 
Sierra in 1947 was for a new line and a new 15-year term. 
The 15 years was accepted without discussion throughout 
the negotiations and without relation to the rate. 

It is significant that the contract relates the 15-vear term 
to the completion of the new 110,000 volt line and requires a 
new 15-vear term to begin when a second such line is 
completed and placed in operation to meet Sierra’s 
requirements. 

When to this internal evidence of the contract is added 
the statements of both parties made before the present 
[27] 
controversy arose there can be no doubt that the term of 
the contract was intended to protect their respective invest- 
ments. As to the reason for the 15-vear term, Mr. Pollard 


30. R. 459. 
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testified for PG&E before the California Commission in 
1948 : 


“Well, of course, that was—on our part was in order 
to guarantee that we would have business for a long 
enough period of time to warrant us in making the 
investment in the cost of the new line and amortizing it. 
And, furthermore, followed the same pattern as pre- 
vious contracts we have had in each of which instances 
a substantial investment was made for service of this 
customer. And, similarly, 15-vear contracts were taken 
at each of those times for that reason.”* 


In the same proceeding Sierra’s president testified on the 
necessity for a 15-year contract as follows: 


“When load conditions are such that you have to 
have additional capacity it might be that that addi- 
tional capacity could be arranged to carry you over for 
a short period—be sufficient to carry you over for a 
short period, but in case where you have to go to a rela- 
tively large investment it is only fair and business— 
proper business that the Company you are negotiating 
with gets a proper return on the investment for that 
period. That is the basis upon which we would operate 
ourselves, we would not expect anybody to go to a large 
investment which is necessary in order to give the 
Company capacity they need for any shorter period 
than that.”” 


In ecross-examination, Sierra’s president further said: 


31. 


“Q. This contract effectively ties Sierra’s hands for 
15 years, will it not? 
A. In what way do you mean? 


R. 200, emphasis supplied. 


32. R. 207, emphasis supplied. 
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Q. Well, because of the fact that you are prohibited 
from developing any further power facilities of your 
own? 

A. No, I do not think that is true. The contract is 
worded in that way, if the parties have a modification 
that is justified I think the parties can get together on 
it. In other words, only the—the principal thing that 
the selling party would have—I might be corrected on 
this if I am wrong from P.G.&E. Company—would be 
idle investment. In other words, if we had a develop- 
ment that we found feasible and it came in at a time 
when any investment was [not]** made idle by the 
P.G.&E. in other words, at a time when they might 
have to put in additional investment even to serve it, it 
would not penalize P.G.&E. if we went ahead on it and 
we could make arrangements with them to do so.” 


In other words, Sierra believed that PG&E’s primary 
concern was its investment and that a modification of the 
contract for Sierra’s benefit would be justified under any 
circumstance where PG&E’s investment was protected. If 
Sierra’s president had exhibited the same reasonable atti- 
tude which he expected from PG&E in 1948 toward PG&E 
in 1952 when requested to renegotiate the present rate in 
accordance with the order of the California Commission* 
this proceeding would doubtless have been unnecessary. 

In the present proceeding in 1953 Sierra’s president testi- 
fied that in his 1948 testimony before the California Com- 
mission he gave all the reasons which he could think of in 
support of the contract. The transcript of that proceeding 
will be scanned in vain for any indication that PG&E in- 


33. The context requires insertion of the ‘‘not’’ at this point. 
34. R. 216. 
35. R. 61, 283, 285. 
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tended to give up any right to initiate a rate increase or 
that Sierra ever had any such understanding. Are we to 
[29] 

believe now that it was mere oversight that when the 15- 
vear term was mentioned in 1948, Sierra’s president thought 
only of a proper return for PG&E’s investment rather than 
a guaranteed rate for Sierra, even though he was obviously 
looking for reasons to satisfy his Nevada opposition? 

Not quite two years later, before the California Commis- 
sion in 1950, Mr. Moulton, PG&E’s vice president and 
executive engineer, explained the difference between the 
15-year term of the Sierra contract and the 5-year term of 
other resale contracts as follows: 

“We finally made a 15-year contract with Sierra 
Pacific. We made a longer contract because we under- 
[took]** to build an additional line to supply them and 
we felt we needed that protection of along contract.”* 


Even in 1952, after Sierra had determined to oppose any 
increase by PG&E, Sierra’s president before the California 
Commission on cross examination testified as follows : 


“Q. Is it not a fact, Mr. Tracy, that Pacific Gas and 
Electric Company was insisting on a 15-year contract 
in order to protect it in a very large investment that it 
had to make in facilities in order to bring power to the 


36. The text has ‘‘understood’’ at this point, clearly a reporter’s 
error. 


37. R.273. Emphasis supplied. This testimony also shows that 
Sierra is completely mistaken in interpreting Mr. Moulton’s testi- 
mony as support for its position that the contract rate could not be 
changed. Mr. Moulton recognizes that the purpose of the 15 vear 
term was to protect the new investment. This testimony was given 
within a few months after initiation of service over the new 110,000 
volt line to Sierra, and the fact that an increase was not deemed 
warranted at that time does not constitute a bar to an increase 
under conditions of greatly increased cost. 
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summit to supply to the Sierra Power Company? 
| A. I think that works both ways. Yes, our company 
wished to have a firm contract too to cover our invest- 
ment.” (Ex. 23, pp. 1418, 1419) 

[30] 

In the same proceeding Sierra’s president also testified 

as follows: 

| “Q. Now do you have any question in your own 
mind as to the right of this Commission to change or 
modify the terms of contracts made between a public 
utility and one of its customers? 

A. It is my understanding that the Commission has 
jurisdiction over rates, yes, sir. 
| Mr. Orrick. I didn’t hear that answer. Would you 
read that back, please? (Record read.) 
| Mr. Duval. In having jurisdiction over rates, it can 
increase or decrease the rates, would you agree with 
that? 

A. I presume that.’ 

Protection of investment is not accomplished by ignoring 
diminishing returns. Failure to allow a fair return on 
property devoted to public utility service is confiscation of 
that property. To argue that PG&E consented to possible 
loss of all return for up to 30 years on a new investment in 
excess of one million dollars is absurd and contrary to the 


express testimony. 

J. The Adoption of Schedule P-31 Charges Does Not 
Support Sierra’s Contention That the Rate Was to Be 
Fixed for the Contract Term. 

When the present contract was being negotiated with 
Sierra in 1947 and 1948 PG&E had on file with the Cali- 
fornia Commission two tariffs of general application for 
intra-state resale electric service to customers who pur- 


38. R. 329. 
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chased all of their energy requirements from PG&E. One 
of these, Schedule P-31,® offered a rate approximately 107% 
below the other to resale customers who would enter into a 
five year contract for service. The contract with Sierra did 
[31] 
not incorporate the P-31 rate as such. It simply provided 
a schedule of demand and energy charges equivalent to 
those in effect under the P-31 tariff, plus a stand-by charge, 
and incorporated certain of the conditions of that tariff. 
Sierra would argue first that the P-31 rate was established 
as a fixed rate for the term of each five-year contract and 
therefore that the Sierra rate is a fixed rate for the 15 to 30 
vear term of its contract. We have already shown that the 
conclusion does not follow because the 15 year term was 
proposed for protection of the new investment long before 
the P-31 rate entered into the negotiations. The premise 
that the P-31 rate could not be changed is equally unsound. 
The California Commission has twice increased the P-31 
rate since its adoption in 1945. The first occasion was in 
1950 in response to PG&E’s application for a 6% rate 
‘nerease. The second occasion was in 1952 when the Cali- 
fornia Commission superseded Schedule P-31 by Schedule 
R, which is equivalent to the rate proposed in this pro- 
ceeding. In each of those cases the Commission excepted 
from the increase certain named customers but the balance 
were required to pay the increased rate beginning with the 
effective date of the general increase regardless of the fact 
that they were being served under term eontracts.*™ This is 


39. R. 299. 

39a. As to the 1950 inerease of 6%. Exhibit 18 shows that Pacific 
requested an increase in each of its filed schedules and was author- 
‘zed to make such increase effective for service from April 15, 1950 
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[32] 


convincing evidence that the California Commission does 
not regard the P-31 rate as immune from changes when 
required by increases in the cost level. 

The testimony of PG&E’s rate engineer in 1945, to the 
effect that users of the P-31 rate were assured of the lower 
rate for a five-year term (quoted by Sierra in its brief at 
pp. 31, 49), sounds impressive when isolated from its con- 
text. We believe, however, that a study of the record of that 
proceeding will show that Mr. Beckett meant “lower than 
the P-6 resale schedule” and that he did not have in mind 
a fixed rate regardless of cost considerations. In any event 
the California Commission has set the matter at rest by 
granting the increases above described. 


K. Sierra Did Not Negotiate on the Basis That an Alter- 
native Source of Power Was Actually Available. 


Sierra never did act like a buyer playing one competitor 
against another. In October of 1947, Sierra’s president ex- 
plained to PG&E that his company was not prepared to con- 
tinue negotiations, that there was local political pressure 


subject only to the named exceptions. Pacific estimated that it would 
received additional revenue of $140,000 annually from resale cus- 
tomers as a result of this increase. 

As to the 1952 increase, Exhibit 17 shows that the California 
Commission authorized cancellation of all existing schedules and 
transfer of customers to the increased schedules applicable to the 
service rendered, including Schedule R for resale customers sub- 
ject only to exception for certain listed contracts. 

The exception of Sierra from the 1952 increase was expressly 
stated by the California Commission to be for the purpose of allow- 
ing an opportunity for the parties to renegotiate the contract ‘‘in 
the light of the new basic resale schedule,’’ i.e. Schedule R (Ex. 17, 
p. 41). The refusal of Sierra to negotiate (T. 988) does not convert 
this exception into a final disposition of the matter by the Califor- 
nia Commission. The matter is pending before that Commission in 
a new proceeding. 
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to bring Shasta power into Nevada which hampered Sierra’s 
negotiation, and that Sierra could not afford to offend 
Shasta power advocates.” It is evident that PG&E was not 
given the impression that Sierra found anything desirable 
in the proposal for Bureau power. Instead, Sierra was mak- 
ing it clear that it was faced with public pressure urging 
“cheap” government power and ignoring the practical re- 
[33] 

quirements of the situation. The following testimony given 
by Sierra’s president in this proceeding illustrates this 
point: 

“Q. Mr. Tracy, when Pacific Gas and Electric gave 
up the fuel escalator clause and submitted the proposed 
form of contract to you after the agreement on the 
demand and energy charge, what was your opinion as 
to why they were willing to give up that clause, which 
would have tended to protect them against at least one 
of the larger elements of risk in so long a term con- 
tract? 

[Objection by Mr. Searls on ground of irrelevancy 
overruled] 


* * * * * * * 


A. They did not inform me as to the reason and I 
certainly would not take it upon myself to guess. 

By Mr. Wahrenbrock. Q. Did you think vou had 
outsmarted them on that? 

A. No. That isn’t the correct answer. We thought 
that we had showed them sufficient reasons for propos- 
ing to us a lower rate. 

Q. Namely the threat of taking your load some 
place else. 

A. The potential competition that was very preva- 
lent. The papers were full of it. As I testified before, 


40. R. 340. 








all the groups were active. The Chamber of Commerce 
had a power committee.’ 


Notice that Mr. Tracy declined to state that he threatened 
to take his load elsewhere. To him the word “competition” 
seems to be synonymous with “public pressure” since he 
stated in his testimony that even after the contract with 
PG&E was signed and approved by the California Commis- 
sion, he was bothered by “competition”. 

[34] 

In the face of all this evidence, which boils down to the 
fact that Sierra could not get the power it needed except 
from PG&E and the fact that any alternative was bound 
in the long run to mean high but uncertain costs when all 
factors were taken into account, Sierra’s argument that it 
gave up a bargaining position or that either it or its cus- 
tomers have lost anything by making a contract with PG&E 
for service at a rate subject to regulatory change is without 
foundation. 

“The papers were full” of competition and it was “very 
prevalent,” but this sort of competition was more of a 
problem to Sierra than to PG&E. Sierra had no illusions 
about the desirability of a contract for Bureau power as is 
demonstrated by the intra-company communications which 
list Mr. Devore’s or Mr. Tracv’s objections to such an 
arrangement.** 

Sierra was not making fine calculations to determine the 
cost of various alternatives nor was it trying to extract 


41. Transcript, pp. 937, 938 (not printed). 
42. R. 54. 
43. R. 347-348, 350-351, 353-355. 
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| from PG&E an agreement for an unchangeable rate. The 
15-year term was important from the investment stand- 
point. Sierra endeavored to and did obtain the lowest 
available rate from PG&E but this was a standard rate, 
available to qualified resale customers whether or not they 
had competitive sources of supply. 

PG&E undoubtedly felt the effect of the public pressure 
' and concluded that it should offer its standard resale rate, 
- the P-31 tariff, but it did not expect that this rate would be 
fixed in the face of cost changes. 

When called upon at the California hearing in 1948 to 
justify making the contract with PG&E, Mr. Tracy at- 
- tempted to educate the public representatives from Nevada 


- to the facts of the situation which Sierra then faced. He 


[35] 

showed that he really had no choice in the matter. He did 
not claim that the 15-year term was agreed upon to secure 
a favorable rate; he explained that it was a necessary pro- 
tection for the new investments to be made. The public 
representatives were satisfied with this and withdrew their 
opposition. 

In a few words, neither Sierra nor public opinion were 
demanding a fixed rate, nothing in the situation required a 
fixed rate and nothing in the negotiations, the contract, or 
the explanations of the contract in the 1948 proceeding ever 
suggested that a fixed rate had been discussd, much 
less agreed upon. 


[36] 
CONCLUSION 


PG&E’s rate for service to Sierra is just and reasonable 
by the standards of the Commission applied in accordance 
with the express terms of the Federal Power Act. Sierra’s 
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argument for a different procedure and a different result 
deprives the Commission of a major part of its function as 
an expert body in the field of rate regulation. In this par- 
ticular case no fact exists which justifies a court of law in 
setting aside the Commission’s determination, made only 
after Sierra was given a full and fair hearing. The order 
of the Court below should be reversed and the Commission’s 
order affirmed. 
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Statement of Questions Presented 


In the opinion of intervener, the questions presented 
are: 


1. Even if its order were reviewable, was it an abuse 
of discretion for the Federal Power Commission to refuse 
to hold further hearings as to the reasonableness of the 
rate embodied in the contract at bar, when the facts and 
arguments advanced by PG&E in support of its request 
for further hearings were sham and frivolous on their 
face? 


2. Did PG&E urge any second alternative ground as 
to the meaning of the contract before the Commission, 
and did the Commission refuse and fail to make findings 
as to any such ground? 


3. Were the issues controverted in PG&E’s reply brief 
before the Commission raised, litigated and decided by 
this Court and the Supreme Court? 


4. Did the California Commission order an increase in 
the contract rate and did Sierra repudiate any agreement 
to negotiate a new rate? 
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PAGE 
| SraTEMENT OF QUESTIONS PRESENTED Prefixed 


CouNTER-STATEMENT OF THE CASE 
| Summary oF ARGUMENT 
ARGUMENT 


I. Even if the Commission’s decision terminating 
the proceedings under §206(a) were reviewable 
on appeal, it would have to be affirmed because 
the proof offered by PG&E to show that the 
contract rate adversely affected the public 
interest, as well as PG&E’s assertions as to the 
basis of the Commission’s refusal to reopen, 
are sham and frivolous 


_ There is not a word of truth in PG&E’s asser- 
tions that it advanced a “second alternative 
ground” before the Commission relating to an 
“agreement” between the parties as to the 
“meaning of the contract,” that the Commission 
“refused and failed” to decide that question, or 
that any factual issue urged by PG&E was left 
open by the Commission and not presented to 
or resolved by the courts 


A. PG&E’s Entire Contention Regarding a 
“Second Alternative Ground” Is an Obvious 
Afterthought, Devised in Desperation After 
It Became Apparent that PG&E Could Not 
Prevail on Its Contention that the Contract 
Was Against the Public Interest 


PG&E’s Own Opening Brief in the Prior 
Proceeding Before the Commission Estab- 
lishes the Falsity of its Repeated Asser- 
tions that it Raised a “Second Alternative 
Ground” in that Proceeding as to a “Side 
Agreement” that the Contract Rate Could 
be Unilaterally Changed by PG&E 








PAGE 

Ae. PG&E’s Assertion that it Raised a “Second 
Alternative Ground” as to the “Meaning of 
the Contract” in its Reply Brief Before the 
Commission Is Equally False. It Was 
Sierra, and Not PG&E, Which Raised a 
“Second Alternative Ground” Before the 
Commission: That Regardless of the Legal 
Validity of the Contract, the Factual 
Circumstances Surrounding its Execution 
Were Such that Equity and Public Policy 
Required that it be Upheld. PG&E’s Reply 
Brief was Devoted Exclusively to an 
Attempt to Rebut that Contention 


PG&E’s Statement that the Commission 
“Refused and Failed to Make Findings on 
the Contract Issue, Erroneously Determin- 
ing Instead that the Issue Was Immaterial”, 
Is False. While PG&E Requested No Find- 


ings on the Issues Tendered by Sierra 
and Controverted in PG&E’s Reply Brief, 
Sierra Did, and the Commission Resolved 
Every Such Issue in PG&E’s Favor 


PG&E’s Assertion that the Factual Issues 
Controverted by it in its Reply Brief Be- 
fore the Commission Were Not Litigated 
Before This Court and the Supreme Court 
is False. The Issues Were Hotly Litigated 
Before and Resolved in Sierra’s Favor by 
both Courts 


Ii. Even if Sutherland’s proffered testimony were 
admissible, it would not support PG&E’s con- 
tentions 


A. The Sutherland Affidavit Shows Merely 
that Sierra Understood that the Contract 
Was Subject to Change by Regulatory 
Authority, Which Is What Sierra Has Con- 
ceded from the Outset -..............--..-- = 





B. PG&E’s Repeated Assertions that the Cali- 
fornia Commission Ordered an Increase in 
the Rate but Granted Sierra’s Request that 
it be Permitted to “Negotiate” a New Rate, 
and that Sierra Repudiated Both the 
Alleged Agreement Sworn to by Sutherland 
and its “Representation” to the California 
Commission that it Would “Negotiate”, 
Are False 


. CoNCcLUSION 
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‘Federal Power Commission v. Sierra Pacific Power 
Co., 350 U. S. 348 (1956) 


| Sierra Pacific Power Co. v. Federal Power Commis- 

gion, 96 App. D. C. 140, 223 F. 2d 605 (1955), 
modified, 99 App. D. C. 128, 237 F. 2d 756 (1955), 
aff'd, 350 U. S. 348 (1956) 

State of New Jersey v. United States, 8 Pike & 
Fischer Admin. Law (2d) 648 (1958) 


Statutes: 


| Federal Power Act, Act of August 26, 1935, c. 687, 
Title II, 49 Stat. 838 et seg., U.'S.C.A., Title 16 


§205 (824d) 
§206 (824e) 














Counter-Statement of the Case 


PG&E’s brief on the merits is based on two proposi- 
tions: (1) that the Commission abused its discretion in 
refusing to hold a further hearing and to make a deter- 
mination under §206(a) of the Federal Power Act* (the 
Act) and (2) that the Commission erred in refusing to 
reopen the proceedings in order “to determine the ques- 
tion left undecided before—i.e., whether the Sierra con- 
tract was in fact one for a fixed rate as Sierra had claimed, 
or one for a changeable rate as Pacific had claimed—so 
that it could be determined whether, on the true facts, 
§205 or §206 was applicable * * *”. (PG&E Br. p. 19.) 
In our cross-motion to dismiss the instant petition to re- 
view on the ground that it is non-appealable, frivolous and. 
sham, filed April 17, 1958 and now pending before this 
Court, we show: 


(1) That as a matter of law, the Commission’s refusal 
to hold a further hearing under §206(a) is not reviewable 
on appeal. We need not repeat that argument here** 
and will confine ourselves in this brief to a concise dem- 
onstration, in Point I infra, that even if the Commission’s 
action were reviewable, it was not an abuse of discretion, 
but on the contrary, was affirmatively required by the 
record. 


*Act of August 26, 1935, c. 687, Title II, 49 Stat. 838 et seq., U.S.C.A., 
Title 16, §824e(a). 


** Except to call this Court’s attention to the very recent decision of State 
of New Jersey v. United States, Civil Action No. 1002-58, U. S. Dist Ct. 
D.N.J., decided by a 3 judge court on November 25, 1958, and reported in 
8 Pike & Fischer Admin. Law (2d) 648. In that case the court held that 
under a statute providing that “the [Interstate Commerce] Commission shall 
have authority * * * either upon complaint or upon its own initiative with- 
out complaint, to enter upon an investigation of the proposed discontinu- 
ance” of ferry service by a railroad, the decision of the Commission not to 
conduct an investigation was not judicially reviewable. 
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(2) That PG&E’s claim that “on the true facts” it 
could| and did change the contract rate by its 1953 
unilateral filing under $205(d) of the Act* is barred by 
the decision of the Supreme Court in the prior proceed- 
ings that “neither PG&H’s filing of the new rate nor the 
Commission’s finding that the new rate was not unlawful 
was effective to change PG&E’s contract with Sierra.” 
Federal Power Commission v. Sierra Pacific Power Co., 
3950 U. S. 348, 353 (1956). In our cross-motion and reply 
memorandum thereon, we show further that PG&E’s 
contention that in the prior proceeding “The F.P.C. had 
refused and failed to make findings on the contract issue, 
erroneously determining instead that the issue was im- 
material” (Pet. to Rev. p. 10; PG&E Br., App., p. 10), is 
false because PG&E never requested any such findings 
and the Commission made no such “determination.” We 
show also that PG&E’s further statement that because 
of the Commission’s refusal to make findings “the issue 
was not presented to the Supreme Court for its deter- 
mination” (ibid.) is equally false, because in the Supreme 
Court PG&E had filed, with minor editorial changes, the 
identical reply brief on which it relies as proof that it 
had raised the issue before the Commission. 

In our opinion our demonstration of the foregoing facts 
and law on that cross-motion conclusively disposes of 
PG&E’s contention that it is entitled to a second hearing 
in order to establish the legality of the very schedule of 
increases which was declared unlawful in the prior pro- 
ceedings. Nevertheless, PG&E’s present brief on the 
merits is devoted almost entirely to an attempt to show 
that “Pacific has since the very inception of the initial 
proceeding before the F.P.C. done all it properly could do 


* Act of August 26, 1935, c. 687, Title II, 49 Stat. 838 et seq., U.S.C.A., 


Title 16, §824d(d). 
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to have the tendered issue [that there was an agreement 
outside the written contract that the rate could be changed 
by a unilateral filing under §205(d)] heard and decided 
and is still doing all it can toward that end” (PG&E Br. 
p. 38), and that that question is still “undecided” (zbzd.). 
In this brief we shall show that PG&E’s entire thesis 
that it “tendered” any such issue in the prior proceeding 
is based upon such a tissue of misstatement and plain 
falsehood as we believe will find no parallel in the annals 
of litigation before this Court. When stripped of these 
misstatements and falsehoods, it will be apparent that even 
if the supposed “issue” were not barred as a matter of 
law, it is non-existent as a matter of fact and that PG&E 
is merely attempting to relitigate the identical issue on 
which it lost in the prior proceeding: 
“The first question before us is whether PG&H’s 
unilateral filing of the new rate under §205(d), and 


the approval of the new rate by the Commission 
under §205(e), were effective to supersede PG&E’s 
contract with Sierra. We think not” (350 U. S. 
at 352-53). 








& 


Summary of Argument 


Since the decision of the Supreme Court on the prior 
proceeding, PG&E has presented a series of arguments 
and contentions to the Commission and to the courts 
which: are based upon such obvious fabrication and falsi- 
fication of the facts shown by the record that the con- 
clusion is inescapable they were advanced solely for the 
purpose of delay. 


(1) On its original “motion to reopen” in the present 
proceeding, PG&E sought solely to persuade the Com- 
mission to permit it to present evidence to show that the 
contract rate was adverse to the public interest under 
§206(a). But when the Commission granted its request 
that it be permitted to make a full presentation of the 
facts and arguments which it proposed to advance upon 
such a rehearing, it became so apparent that PG&E’s 
contentions were sham and frivolous, if not worse, that 
PG&E substantially abandoned these contentions and 
launched upon an eleventh hour campaign to show instead 
that the very unilateral filing of a schedule of increased 
rates under §205(d) which had been declared unlawful by 
this Court and the Supreme Court was nevertheless lawful. 


(2) In support of this campaign, PG&E advanced, and 
reiterated ad nauseam, a series of statements as to what 
took place in the prior proceedings that are such complete 
and obvious fabrications that it is incredible that counsel 
should dare advance them before this Court. Apparently 
PG&E believes in the doctrine that if a falsehood is 
repeated often enough, it becomes the truth.* In brief 
outline, its fabricated contentions ean be divided into the 
following subdivisions: 


*In order that the Court may fully appreciate the extent of PG&E’s mis- 
Statements, we have annexed as an appendix to this brief a “Catalogue 
of Misstatements” divided into the four categories most often asserted by 
PG&E. , As appears from that appendix, the brief contains 46 misstatements 
of fact |in those four categories alone. References to that appendix will be 
made from time to time in the course of this brief. 
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(a) That in the prior proceedings PG&E sought to 
argue before the Commission “as a second alternative 
| ground” that it had a side “agreement” with Sierra to 
_ the effect that, despite the terms of the contract, the rate 
would be changeable by PG&E. As shown in the Appendix, 
| §1, statements regarding such an agreement appear 15 
times in the course of the brief. Yet the record shows 
that PG&E itself assured the Commission on the prior 
| proceeding that there was and could be no such side 
| agreement varying the written terms of the contract. 


(b) PG&E also argues that it advanced its “second 
alternative ground” in the form of a reply brief submitted 
before the Commission. The short answer is that PG&E 
_ has itself asserted before this Court, quite correctly, that 
that reply brief did not raise any new point but was de- 
voted solely to rebutting “false” statements of fact ad- 
vanced by Sierra. 


(c) PG&E asserts 14 times during the course of its 
_ brief (see App., §2) that the Commission “refused and 
_ failed to make findings” as to the factual controversy 
_ raised by its reply brief, “erroneously determining instead 
that the issue was immaterial”. The record shows that 
PG&E never requested any “findings” on its alleged alter- 
| native issue. On the other hand, Sierra did request find- 
_ Ings in support of its version of the facts controverted by 
_ PG&E, and the Commission resolved such factual questions 
in PG&E’s favor. 


(d) Seven times in its brief PG&E asserts that, because 
_ of the Commission’s refusal and failure to make findings 
on its so-called “contract issue” and because it prevailed 
| before the Commission on an alleged “other ground”, it 
could not, as the prevailing party, raise before the courts 
_ the issues controverted by its reply brief (see App., §3). 
_ The briefs before this Court and the Supreme Court show 
| that Sierra argued in both Courts that the Commission’s 
findings and refusals to find were arbitrary and contrary 
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to the evidence, and that PG&E argued that they were 
fully: supported by the evidence and expressly urged this 
Court to sustain them. The opinions of this Court and the 
Supreme Court further show that the issues thus tendered 
and litigated were resolved in Sierra’s favor by those 
courts. 


(3) PG&E’s case rests primarily upon an affidavit by its 
President, Mr. N. S. Sutherland, asserting that he and 
Sierra’s President, Mr. Frank Tracy, entered into an 
oral agreement at the time the contract was entered into, 
to the effect that despite its terms it would be subject to 
change. An examination of the affidavit will disclose that, 
despite its ambiguous verbiage, it says no more than that 
Mr. Tracy agreed that the contract was subject to change 
by the appropriate regulatory commission, which has been 
Sierra’s position from the outset of this litigation. The 
record further shows that PG&E’s statements, appearing 
1i times in the course of its brief (App., §4), to the effect 
that the California Commission has found the contract rate 
unreasonable and that Sierra repudiated both its alleged 
agreement with Mr. Sutherland and an alleged “represen- 
tation” to the California Commission that it would nego- 
tiate'a new rate, are completely false. The order of the 
California Commission conclusively establishes that that 
Commission expressly refused to permit PG&E to increase 
the rate in the contract at bar, as well as those in other 
term contracts at a fixed rate, without the purchaser’s 
consent. Thus, even if Mr. Sutherland’s proffered testi- 
mony were admissible, it would not support PG&E’s con- 
tention. 

Thus it is apparent that even if PG&E’s present conten- 
tions had any validity as a matter of law, they have not 
a shred of basis in fact. 

We submit also that the obvious falsity of PG&E’s 
entire presentation indubitably establishes that it was 
designed and advanced solely for the purposes of delay, 
and that PG&E should be assessed double costs and dam- 
ages pursuant to Rule 23 of the Rules of this Court. 





POINT I 


Even if the Commission’s decision terminating the 
- proceedings under §206(a) were reviewable on 
| appeal, it would have to be affirmed because the proof 
| offered by PG&E to show that the contract rate 
adversely affected the public interest, as well as 
PG&E’s assertions as to the basis of the Commission’s 
refusal to reopen, are sham and frivolous. 


In its original “motion to reopen” before the Commission, 
filed June 11, 1956, following the Supreme Court’s remand, 
PG&E’s sole contention was that the contract should be 
set aside under §206(a) because the rate adversely affected 
the public interest in the three respects mentioned by the 
Supreme Court, i.e., that the rate was “so low as to * * * 
impair the financial ability of the public utility to con- 
tinue its service, cast upon other consumers an excessive 
burden, or be unduly discriminatory” (350 U. S. at 355). 
(Motion to Reopen p. 5; Supp. App. R. 2653.) * 

In its answer to that motion, Sierra pointed out to the 
Commission that at the very time that PG&E was assert- 
ing that the contract rate impaired its financial ability to 
continue its service, it issued a prospectus in support of 
an offer of some $30,000,000 worth of common stock, in 
which it assured the public that PG&E was involved in no 
litigation except that “which is considered routine to the 
Company’s operations” (Supp. App. R. 2677, 2719). Sierra 
also pointed out that PG&E’s statement in its prospectus 
was undoubtedly correct, since the prospectus showed on 


* As in PG&E’s present brief, references here designated “R. 000” are to 
pages of the record which are printed in the Joint Appendix in case No. 12,430, 
while references designated “Supp. App. R. 000” are to pages of the record 
which, upon agreement with PG&E, will be printed in the Supplemental Joint 
Appendix in the present case. 
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its face that the amount involved in this litigation, approx- 
imately $500,000 per year, was 7/10 of 1% of PG&E’s 
net income. (Supp. App. R. 2677).* 

That PG&E itself recognizes the preposterous and mere- 
tricious nature of its contention that the contract rate 
impairs its financial ability to continue its service is 
shown by the fact that in this proceeding it pretends 
that it never made any such contention. Thus, it tells 
this Court that it only “offered to establish [before the 
Commission] that the existing rate was against the public 
interest under two of the tests laid down by the Supreme 
Court, viz., (1) that the existing rate was so low that it 
‘cast upon others an excessive burden,’ and (2) that it 
was so low as to be ‘unduly discriminatory’.” (PG&E Br. 
p. 43.n. 20) (Emphasis added.) But it is readily demon- 
strable that PG&H’s assertions that the contract rate 
adversely affects the public interest in these two respects 
are equally sham and frivolous. 

As to PG&E’s contention that it had a right to a re- 
opening to enable it to show that the contract rate cast 
an excessive burden upon its other customers, we need 
only refer to the California Commission’s statement, 
quoted in this Court’s opinion on the prior appeal, “that 
the special contracts were entered into “* * * with the 
clear understanding that [PGGE’s] stockholders must bear 
any burden * * *.” Sierra Pacific Power Co. v. Federal 
Power Commission, 96 App. D.C. 140, 141, 223 F. 2d 605, 
606 (1955) (Emphasis added.) (See R. 1790.) In view of 
that statement, we find it somewhat surprising that PG&E 
in its present brief should have the hardihood to assert to 
this Court that at the time of the prior proceedings the 
California Commission “had already found” that “the 1948 


* The Submission which PG&E presented to the Commission also showed 
that the contract with Sierra covered less than 1% of PG&E’s gross electric 
business of $290,000,000 in 1955 (Supp. App. R. 2903, 2910). 
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rate ‘* * * cast an excessive burden upon other of PG&E’s 
electric utility customers * * *’”. (PG&E Br. p. 20 & n. 
13). That PG&E was fully aware as late as December 19, 
1955 that a contract such as that at bar would not burden 
its other customers is apparent from its sworn statement 
to the California Commission in proceedings seeking 
approval of a special low-rate contract with the City of 
Alameda: 


«“* * * said contract * * * will not constitute a 
burden upon Pacific’s other customers but will be 
of benefit and advantage to said other electric cus- 
tomers and to the public generally” (Supp. App. 
R. 2737). (Emphasis added.) 


In answer to PG&E’s contention that the contract rate 
is unduly discriminatory as to “Pacifie’s only other inter- 
state customer, California-Oregon Power Company” 
(COPCO) (PG&E Br. p. 44), Sierra pointed out to the 
Commission that COPCO, unlike PG&E, had a statutory 
right to file a complaint under §206(a) if it believed it 
was discriminated against. (Supp. App. R. 2974-77.) 
Thereafter, the Commission specifically invited COPCO 
by letter to apprise it “of any * * * adverse effects” which 
COPCO or its customers incurred as a consequence of 
PG&E’s continued service to Sierra at the contract rate 
(Supp. App. R. 3072-73), and COPCO replied to the 
Commission that “this Company is not aware of any 
effect upon its electric customers of the particular rates 
and charges at which PG&E may furnish service to 
Sierra” (Supp. App. R. 7802). 

We submit that, in the face of the foregoing record, 
it would have been an abuse of discretion for the Com- 
mission to hold further hearings under §206(a) in order 
to afford PG&E an opportunity to attempt to show that 
the contract rate was against the public interest. It follows 
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that even if the Commission’s refusal to hold such hear- 
ings were reviewable on appeal, the Commission’s order 
would have to be sustained on the ground that PG&E’s 
factual submissions in support of its request for a reopen- 
ing were sham and frivolous. 

Because its §$206(a) contentions are without substantive 
merit, PG&E* relies in its brief in this Court on two 
procedural claims: first, that the Commission denied 
PG&E an adequate opportunity to show that the contract 
rate adversely affects the public interest, and second, 
that the Commission made such a “finding” of potential 
public harm from the contract rate as to require a formal 
hearing under $206(a). 

The first of these procedural claims constitutes PG&E’s 
“indictment” of the Commission on the ground that “in a 
rather abrupt and astounding fashion” it “refused to 
hear any evidence on this new issue,” and “never per- 
mitted the presentation of pertinent evidence and testi- 
mony upon which it could bring its expert judgment to 
bear” (PG&E Br. pp. 41, 42, 44). That such “indictment” 
is ludicrous is fully demonstrated in PG&E’s own Supple- 
mental Memorandum on Jurisdiction and Procedure filed 
in this Court on October 2, 1958. As PG&E there points 
out: 


“On September 7, 1956, the Commission [at 
PG&E’s express request (Supp. App. R. 2810, 
‘7814-15)] entered an order * * * permitting both 
parties additional time within which to file written 
submissions as to the factual and legal bases for 
their respective contentions. 


“* * * Statements of fact and argument were there- 
after filed by both parties, covering all issues raised 


* Which admitted to the Commission that “i]t is equally clear that the nature 
of the further proceedings was left [by the Supreme Court] to the discretion 
of the Commission” (Supp. App. R. 2779). 
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in the consolidated proceedings.” (pp. 5-6) (Empha- 
sis added). 


As the record shows, PG&E filed a total of 227 pages of 
submissions, motions, memoranda, and exhibits in sup- 
port of its request to reopen (Supp. App. R. 2649-54; 
2778-2809; 2817-23; 2824-2919: 3026-62; 3094-3143). 
Clearly, it has had its day in court. 

The second of PG&E’s procedural claims rests solely on 
its allegation that, in the order under review, the Com- 
mission made a “finding that the rate under examination 
may im fact adversely affect the public mterest within 
the very standards just laid down by the Supreme Court” 
(PG&E Br. p. 45). This, of course, is nonsense. The 
Commission’s actual “finding” was “that no useful purpose 
would be served by any further proceedings before the 
Commission at this time, as requested by PG&E, with 
respect to past or current adverse effects of the 1948 
rates upon the public interest” (Supp. App. R. 3080). 
The Commission’s conclusion to this effect (expressly 
based on the Supreme Court’s opinion, PG&E’s elaborate 
submissions of facts and argument, and the Commission’s 
own expert judgment) was arrived at because, as the 
Commission put it, PG&E sought to establish only that 
“the cost of rendering the Sierra service exceeds revenues 
therefrom”—a “subsidiary fact” which “may or may not 
* * * adversely affect interests of public concern; the 
ultimate fact to be ascertained” (Supp. App. R. 3079). 
The Commission thus reiterated the holding of the 
Supreme Court in this very case that “a contract may not 
be said to be either ‘unjust’ or ‘unreasonable’ simply 
because it is unprofitable to the public utility” (350 U. S. 
at 355). It is a mark of desperation that PG&E should 
seek to distort this reiteration, leading to a conclusion 
that “no useful purpose would be served by any further 











12 


proceedings,” into a “finding” that the public interest 
“may in fact” be adversely affected. 

Moreover, PG&E neglects to mention that the Com- 
mission took up its offers of proof in detail and found 
that “PG&E does not offer nor does it propose to offer 
any support for” its contention that the contract rate is 
in fact so low as to adversely affect the public interest, 
which was of course “the ultimate fact” at issue (Supp. 
App. R. 3079-80). 


POINT II 


There is not a word of truth in PG&E’s assertions 
that it advanced a “second alternative ground” before 
the Commission relating to an “agreement” between 
the parties as to the “meaning of the contract,” that 
. the Commission “refused and failed” to decide that 


question, or that any factual issue urged by PG&E 
was left open by the Commission and not presented 
to or resolved by the Courts. 


PG&E’s first Question Presented reads as follows: 


_ “1. Where an administrative agency decides a 
case in favor of party P by finding in P’s favor 
on one ground, but refuses to find whether P should 
prevail on a second alternative ground urged by 
P, and the agency is then reversed as to the one 
ground on an appellate review brought by S (the 
losing party before the agency), may the agency 
on remand consider whether P is entitled to prevail 
on the alternative ground originally urged?” (Em- 
phasis added.) 


The short answer is that P never “arged” any “second 
alternative ground.” As this Court will no doubt recall, 
the ground on which PG&E prevailed before the Commis- 
sion but lost both in this Court and the Supreme Court 
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- was its contention that, because both by the terms of the 
- eontract and as a matter of law the contract rate was sub- 
ject to change by the Commission, it followed that it was 
also subject to change by a unilateral filing of a new 
schedule by PG&E under §205(d). It is readily demonstra- 
ble that PG&E’s present assertions that it also urged “a 
second alternative ground” as to a “side agreement” in 
support of its alleged right to change the rate without 
Sierra’s consent and that the Commission refused “to find 
whether P should prevail” on that ground, “erroneously 
determining instead that the issue was immaterial” (Pet. 
to Rev. p. 10; PG&E Br., App., p. 10), are false from 
beginning to end. 


A. PG&E’s Entire Contention Regarding a “Second 
Alternative Ground” Is an Obvious Afterthought, 
Devised in Desperation After It Became Appar- 
ent that PG&E Could Not Prevail on Its Conten- 
tion that the Contract Was Against the Public 
Interest. 


The first suggestion that PG&E ever “tendered” @ 
“second alternative ground” before the Commission is con- 
tained in PG&E’s Supplemental Motion for Reopening and 
Further Hearing filed with the Commission on October 15, 
1956 (Supp. App. R. 2817), the very day its “submission” 
in support of the “motion to reopen” was due, four 
months after it had filed the original “motion to reopen” 
and make findings under §206(a), and over two years 
after the termination of the prior proceedings before the 
Commission. 

As we have seen, PG&E’s original “motion to reopen”, 
filed June 11, 1956 (Supp. App. R. 2649), was based 
exclusively on its contention that the contract was against 
the public interest under $§206(a). That PG&E had not 
even thought of the existence of a “second alternative 
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ground” under §205(d) even a month prior to the filing 
of its supplemental “motion” on October 15 is apparent 
from its reply to Sierra’s answer to its “motion to 
reopen” filed on September 6, 1956 (Supp. App. R. 
2778). For as an exhibit to that reply (which is also 
directed exclusively to the §206(a) issue), PG&E annexed 
a copy of a motion to stay which it had filed on August 
2, 1956, in the District Court for the Northern District 
of California, Southern Division, where Sierra had 
brought an action for restitution. In that motion to 
stay, after arguing to the District Court that the action 
for restitution should not be heard until after there had 
been a determination by the Commission on the §206(a) 
issue, PG&E assured the District Court that “of course, 
af the rate was not against the public interest, restitution 
wil be allowed” (Supp. App. R. 2796). (Emphasis added.) * 
PG&E’s motion to stay was granted, and is still in force. 

We think the conclusion is inescapable that PG&E 
dreamed up its contention as to a “second alternative 
ground” at the last moment, after it realized that it could 
not draft even a plausible “submission” in support of its 
contention under $206(a). | 

Turning now to the “second alternative ground” itself, 
the Court will observe that in its brief, PG&E blows hot 
and cold as to what that ground is supposed to have been. 


(a) At times it asserts that “tt had argued to the Com- 
mission that facts existed which showed the parties had 
agreed to use the P-31 rate in the contract and had agreed 
that the rate in the contract would therefore change, up- 
ward or downward, whenever the P-31 rate, on file with the 
California Commission, was found to be unreasonable, as 
the California Commission had just found a few months 


* As we show at pages 15-16 of our cross-motion to dismiss, PG&E gave 
the same assurance to the Supreme Court shortly after that Court’s decision 
in the prior case. 
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before the initiation of the F.P.C. proceeding.”* (PG&E 
Br. p. 26 n. 15) (Emphasis added). But the only evi- 
dence of any such “agreement” anywhere in the record 
is the affidavit of Mr. Sutherland, PG&E’s president, 
- executed on August 7, 1957, three years after the original 
| proceedings before the Commission had terminated, to the 
effect that he and Mr. Tracy (Sierra’s president) had 
' agreed that despite the absence of any such provision in 
- the contract, it would be construed as changeable when- 
- ever the California Commission changed the P-31 schedule. 
| (Supp. App. R. 3138-43.) As we show later, in its opening 
brief PG&E (quite correctly) assured the Commission 
| that there was and could have been no such “side agree- 
- ment” varying the terms of the contract. 


(b) At other times in its present brief, PG&E merely 
points out that Sierra had argued before the Commission 
' that, because the contract had been entered into in order 
- to meet a competitive condition, it was understood by all 
- that the rate was intended to remain fixed for the duration 
of the contract, and that PG&E had taken issue with this 
- eontention, urging in its reply brief that there had been 
no competitive situation and that the contract was under- 
stood to be subject to change by the Commission. This is 
subsuntially accurate. But it also defeats PG&K’s entire 
contention. For the record affirmatively establishes that 
the reply brief on which PG&E relies (see PG&E Br. p. 
16) was filed solely in rebuttal of an alternative second 
contention advanced by Sierra, and not as the presenta- 
tion of any alternative contention by PG&E itself. 


* References to such an “agreement” appear 15 times in the brief. See 
App. hereto, §1. ' 
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B. PG&E’s Own Opening Brief in the Prior Pro- 
ceeding Before the Commission Establishes the 
Falsity of its Repeated Assertions that it Raised 
a “Second Alternative Ground” in that Proceed- 
ing as to a “Side Agreement” that the Contract 
Rate Could be Unilaterally Changed by PG&E. 


The record of the prior proceedings either before the 
Commission or before the Courts will be searched in vain 
for a single reference to any “agreement” between the 
parties to the effect that the contract rate could be uni- 
laterally changed by PG&E either whenever the P-31 
rate was changed by the California Commission or under 
any other circumstances.* The only evidence of such 
an agreement anywhere in the record is Mr. Suther- 
land’s belated affidavit, in which he swears that he and 
Mr. Tracy, Sierra’s president, agreed that despite the 
plain language of the contract, it was understood that the 
rate could be so changed (Supp. App. RB. 3138-43).** That 


PG&E never contended in the prior proceedings that 
there was any such “side agreement” could not be more 
conclusively demonstrated than by its own statement at 
page 21 of its opening brief before the Commission: 


“1. THe AGREEMENT OF THE PARTIES IS TO BE DETER- 
MINED FROM THE Service Contract ITsEtr. 


As the foregoing outline indicates, the present 
service contract was the fruit of a long period of 
discussion and negotiation involving consideration 
and balancing of a number of factors by each of 


* Aside from PG&E’s contention that it had a right to change the rate as a 
matter of law, which contention was held to be erroneous by this Court and 
the Supreme Court. 


** As we shall show hereafter, even if there had been such 2 side agreement, 
which we deny, it would not help PG&E’s position since all Mr. Sutherland 
really says is that Mr. Tracy agreed that the contract could be changed by the 
appropriate Commission, which Sierra has conceded from the outset, and the 
record shows that, contrary to PG&E’s repeated assertions, the California 
Commission expressly refused to increase the rate in Sierra’s contract, as this 
Court itself pointed out on the prior appeal (see Point III infra). 
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the contracting parties. The resulting service con- 
tract was clearly intended to constitute a final 
expression of the terms of their agreement. It is 
familiar law that ‘If the parties have integrated 
their agreement into a single written memorial, 
all prior negotiations and agreements in regard to 
the same matter are excluded from consideration 
whether they were oral or written.’ 3 Williston on 
Contracts, Rev. Ed. 1817 (See. 632). Although this 
principle is commonly given effect under the label 
of the parole evidence rule, it is recognized that it 
is a rule of substantive law ‘because it deals with 
the question where and in what sources and 
materials are to be found the terms of a jural act.’ 
9 Wigmore on Evidence, 8rd Ed. 77 (Sec. 2425)” 
(Supp. App. R. 2256). 


After further discussion of the parol evidence rule, 
PG&E concludes, at page 23, that “the agreement was 
embodied in the service contract and neither party would 
be bound by prior statements or commitments.” (Supp. 
App. R. 2258) (Emphasis added.) 

Sierra of course is and at all times has been in full 
agreement with the foregoing proposition. As the Court 
will recall, the contract provides: 


“4 For all electric energy delivered hereunder, 
Sierra will pay Pacifie in accordance with the fol- 
lowing schedule of rates * * *” (R. 1552). 


Then follows a detailed rate schedule. The contract also 
provides that it shall remain in force for a minimum 
term of 15 years (R. 1557), now extended for an additional 
seven years until 1971 by the construction of a second 
110 kw line over the mountains in 1956.* Throughout the 
prior proceedings Sierra’s primary contention was that 


* See PG&E’s Submission, Supp. App. R. 2852, 2855, 2867; PG&E’s Pet. to 
Sup. Ct. for Cert. pp. 3-4 (reprinted in Supp. App. R.); PG&E’s Pet. for 
Rehearing before the Ninth Circuit pp. 4, 26. 
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this constituted a binding contract which could not be 
changed by PG&E without Sierra’s consent—although 
Sierra throughout conceded that it could be changed by 
the Commission under §206(a) if the Commission should 
find on proper facts that the contract was against the 
public interest. 

PG&E’s “basic” (and only) affirmative contention in the 
prior proceeding, on the other hand, was that because the 
contract also contained a provision that “this agreement 
shall at all times be subject to such changes and/or modifi- 
cations, as said [California] Commission may from time 
to time direct in the exercise of its jurisdiction”, which 
provision “merely stated what the law would hold in any 
event”, it followed as a matter of law, as well as under 
the terms of the agreement, that PG&E could increase 
the rate by the unilateral filing of a new schedule under 
§205(d) of the Act. (PG&E Opening Brief before Comm. 
pp. 21-23: Supp. App. R. 2256-58).* 

An examination of PG&E’s briefs before the Commission 
and the Courts in the prior proceeding will show that 
that was the sole affirmative contention PG&E ever raised. 
But in any event we submit it is clear from the foregoing 
that PG&E’s insistence in its opening brief before the 
Commission that there was and could be no “side agree- 
ment” that the contract would be construed as having a 
meaning different from its plain language conclusively 
establishes the falsity of PG&E’s present contention that 
it “tendered” a “second alternative ground” before the 
Commission based on the existence of such an “agreement”, 

* As is apparent from an examination of pages 21-23 of PG&E’s opening 
brief (Supp. App. R. 2256-58), it was so confident of the correctness of this 
Proposition that it erroneously assumed that Sierra must be attempting to show 
by parol evidence that the parties had a contrary understanding. Hence its 


insistence that there was and could be no side agreement varying the terms of 
the contract. As to what Sierra was actually contending, see Point II C infra. 
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PG&E’s Assertion that it Raised a “Second Altern- 
ative Ground” as to the “Meaning of the Con- 
tract” in its Reply Brief Before the Commission is 
Equally False. It was Sierra, and Not PG&E, 
Which Raised a “Second Alternative Ground” Be- 
fore the Commission: That Regardless of the 
Legal Validity of the Contract, the Factual Cir- 
cumstances Surrounding its Execution Were Such 
that Equity and Public Policy Required that it be 
Upheld. PG&E’s Reply Brief Was Devoted Ex- 
clusively to an Attempt to Rebut that Contention. 


In order that the Court may fully appreciate the 
meretricious nature of PG&E’s contentions based upon its 
reply brief before the Commission in the prior proceeding, 
we think it will be helpful to outline briefly the posture of 
this controversy at the time those proceedings took place. 

The Court will recall that when this case was before the 
Commission and before this Court in the prior proceeding, 


there was no precedent for Sierra’s basic legal contention 
that a rate fixed by contract could not be changed without 
the purchaser’s consent by the process of filing a schedule 
of new rates under §205(d) of the Act. On the contrary, 
it was at that time the confirmed view of Commission Staff 
Counsel, as well as many other lawyers practicing before 
that body, that rate contracts had been outlawed by the 
Act as they had been by the Interstate Commerce Act, and 
that, therefore, the rate could be changed under §205(d) 
despite the existence of the contract. Thus on that purely 
legal issue Sierra was plowing virgin soil. 

On the other hand, Sierra had the precedent of the 
action of the California Commission in 1952, shortly before 
the filing of the disputed schedule before the Commission, 
when that Commission refused to permit PG&E to increase 
the rate for those of its customers who had fixed-rate term 
contracts under Schedule P-31 and opposed the increase, 
expressly including Sierra. This decision was expressly 
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based on the “equity” arising from the fact that these 
contracts had been entered into for the avowed purpose of 
meeting competition from the Government installation at 
Shasta Dam. Thus the California Commission said: 


“In connection with these special contracts, we 
point out that the applicant, in order to forestall 
alleged government competition, requested authority 
from this Commission to enter into said contracts 
with the clear understanding that its stockholders 
must bear any burden which the applicant might 
sustain as a result of the operation of any such 
contracts. Therefore, equity calls for the treatment 
which we have accorded to these special contracts.” 
(R. 1790) 


Referring expressly to the contract at bar, the California 
Commission said: 


“The protestant, Sierra Pacifie Power Company, 
makes the point that if conditions are shown to 
justify a change in the rate, which conditions it 
denies have been shown, then the contract rates 
might be altered but that such alteration should be 
made by agreement of the parties and submitted as 
previous contracts have been for approval by this 
Commission.” (R. 1788) (Emphasis added) 


The California Commission’s order concluded by re- 
fusing to authorize PG&E to increase the rates in the 
special contracts referred to, including the contract at 
bar, except through renegotiation with the purchasers 
—ie., it permitted no increases without the purchaser’s 
eonsent (R. 1794-95).* 


*It is incredible that in the presence of such recorded decisions by the Com- 
mission—of which PG&E is of course fully aware as they have repeatedly 
been called to its attention during the course of this interminable controversy— 
PG&E should still assert that Sierra “requested” the California Commission 
to permit it to “negotiate” an increased rate, that the California Commission 
granted the request, that Sierra “agreed” to negotiate and later “repudiated” 
that agreement. (See Point III B infra.) 
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Accordingly, Sierra determined to urge the Commission, 
as a “second alternative ground”, that even if it did not 
accept Sierra’s contention as to the binding effect of its 
contract, it should follow the precedent established by the 
California Commission—i.e., it asked the Commission to 
reject PG&E’s attempt to increase the contract rate as a 
matter of equity and in the public interest, even though the 
Commission should be of the view that PG&E had a tech- 
nical legal right to do so. Thus Sierra’s opening brief 
before the Commission was based upon two points: 


1. “The contract in question is a legal and bind- 
ing agreement which cannot be abrogated against 
the wishes of either party in the absence of proof 
that its terms have become injurious to the public 
interest” (Supp. App. R. 2335). 


2. “It is in the public interest that the present 
contract be maintained in full force and effect, at 
least as long as Pacific earns more under the con- 
tract rate than it would save if Sierra’s business 
were lost or abandoned’”* (Supp. App. R. 2351). 


In support of this “second alternative ground” Sierra 
introduced before the Commission, in addition to the fore- 
going order of the California Commission, transcripts of 
the testimony and representations of PG&E’s own officials 
on which the California Commission’s order was based. For 
example, Sierra introduced the testimony given before the 
California Commission by Mr. B. B. Beckett, PG&E’s Chief 
Rate Engineer, when PG&E was requesting its approval of 
the P-31 schedule to be offered primarily to customers who 

* This qualification was based on the testimony of PG&E’s witness, B. B. 
Beckett, before the California Commission at the time PG&E was seeking the 
approval by that Commission of the P-31 schedule, that it was to PG&E’s 
business advantage to retain business rather than lose it, at least as long as 
PG&E earned more money by continuing the service than it would if the 
business were abandoned (R. 1591-1600). That standard of course has nothing 
to do with the legal standard for setting aside a contract under §206(a) as 


subsequently laid down by the Supreme Court, and was advanced by Sierra 
only in support of its alternative equitable contention. 
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would enter into contracts for a term of at least five years. 
Mr. Beckett stated that one of the purposes was to give 
the purchaser “assurance that he will have service at this 
lower rate for a period of at least 5 years” (Sierra Open- 
ing Br. before Comm. p. 31; Supp. App. R. 2319). Sierra 
also introduced the testimony of J. S. Moulton, PG&E’s 
Vice President and Executive Engineer, shortly after this 
contract had been approved by the California Commission. 
In support of PG&E’s request that, as competition from 
Shasta Dam was still a problem, the special contracts 
should be exempted from a general rate increase PG&E 
was then seeking, Mr. Moulton stated: 


“e * * That goes largely to the fact that the 
contract [with Sierra] along with the contracts such 
as with the City of Redding, which you heard some- 
thing of this morning, were obtained under competi- 
tive conditions with those groups in Nevada which 
were actively interested in trying to get the Bureau 
of Reclamation to give service to the Sierra Pacific 
area in Nevada from the Central Valley Project in 
California. * * * J am very sure that those 
competitive conditions existed then and that there 
is still agitation among certain groups in Nevada 
to get a line and that— 

“Q. Do you think there was any reason for the 
Federal Government building a line over the Moun- 
tains to supply that area with electricity in view 
of the conditions that prevail, as far as the Govern- 
ment furnishing any similar type of energy to the 
people of California? A. Yes, I do.” (Sierra Open- 
ing Br. before Comm. pp. 34-35; Supp. App. R. 
2322-23.) 


Sierra also pointed out that at the same hearing before 
the California Commission, PG&E’s former counsel reiter- 
ated that certain P-31 contracts, as well as the contract 
at bar, had beer entered into in order to meet Shasta 
competition and should therefore be excluded from the 
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general increase which PG&E was seeking. In support 
of this contention, he argued that “anybody would agree 
that we would be accused of double dealing repudiation” 
if PG&E should seek to increase those contract rates 
(Sierra Opening Br. before Comm. p. 36; Supp. App. R. 
9324). In addition, Sierra introduced certain informal 
longhand studies which Mr. Sutherland himself had made 
just prior to PG&E’s offer of the P-31 rate to Sierra 
(R. 2081-86) which conclusively show that the 15-year 
contract at the P-31 rate had been offered by him in order 
to induce Sierra to continue to purchase its power from 
PG&E and reject the offer of the Bureau of Reclamation. 
(See note *, page 35 infra.) 

Finally, Sierra offered evidence that, because PG&E 
had tied up all available Shasta power by wheeling agree- 
ments, ete., Sierra no longer enjoyed the competitive posi- 
tion it had relied on when it accepted the 1948 contract 
(Sierra Opening Br. before Comm., pp. 38-40; Supp. 
App. R. 2326-28). 

On the basis of this evidence, which one would have 
thought PG&E was hardly in a position to controvert, 
Sierra argued that, regardless of the legal validity of a 
rate contract under the Act, it was obvious from the cir- 
cumstances under which the contract was entered into, and 
was understood by all that the rate was intended to 
remain fixed for the duration of the contract, unless set 
aside by the Commission on proper findings under 
§206(a).* Accordingly, Sierra urged the Commission to 
reject PG&E’s attempt to increase the rate as a matter of 
equity and public policy, as the California Commission 
had done, even though the Commission believed (as it 
erroneously did) that Sierra’s contract was not legally 


*It was this contention which PG&E erroneously characterized in its open- 
ing brief as an attempt by Sierra to vary the terms of the written contract 
by parol. (See pp. 16-18, supra). 
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effective. (Sierra Opening Br. before Comm., p. 63; Supp. 
App. R. 2351). 

In answer to these contentions, PG&E filed its reply 
brief, in which it did attempt to controvert the prior testi- 
mony and statements of its own officials (Supp. App. 
R. 2414-42). But as PG&E at long last admits, it was 
solely in “rebuttal” of Sierra’s contentions (and therefore 
not as the proffering of a “second alternative ground”), 
that PG&E filed that brief: 


“Pacifie’s entire closing brief before the Commission 
was, in fact, devoted to rebutting Sierra’s contention 
that the rate in the contract was meant to be ‘fixed’ 
for the life of the contract.” (PG&E Br. p. 16). 


Similarly, in its Memorandum in Opposition to Sierra’s 
Motion to Dismiss, filed before this Court on May 2, 1958, 
in answer to our contention that whatever arguments 
PG&E had advanced before the Commission had been 
presented before the Supreme Court where, in relevant 
part, this identical reply brief was also filed, PG&E said: 


“Contravention in its closing brief of erroneous 
statements of ‘fact’ in Sierra’s briefs in that pro- 
ceeding can hardly be called the presentation by 
PG&E of a legal question to the Supreme Court” 
(p. 21 n. 6). 


Thus PG&E has in effect conceded that no “second 
alternative ground” was advanced before the Commission 
by it in its reply brief. The only “second alternative 
ground” advanced before that body was that advanced 
by Sierra. And as we shall see in a moment, the majority 
of the Commission resolved the statements of fact ad- 
vanced by Sierra and controverted in PG&E’s reply brief 
in PG&E’s favor, and, accordingly, refused to uphold the 
contract on the basis of Sierra’s alternative equitable 
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ground—although two Commissioners accepted Sierra’s 
version of the facts and voted to sustain its equitable 
contention. 

So much for PG&EH’s assertion that it “urged” a “second 
alternative ground” in its reply brief before the Com- 
mission. 


D. PG&E’s Statement that the Commission “Refused 
and Failed to Make Findings on the Contract 
Issue, Erroneously Determining Instead that the 
Issue was Immaterial’, Is False. While PG&E 
Requested No Findings on the Issues Tendered by 
Sierra and Controverted in PG&E’s Reply Brief, 
Sierra Did, and the Commission Resolved Every 
Such Issue in PG&E’s Favor. 


As we have already pointed out, PG&E requested no 
findings whatever from the Commission as to what it now 
ealls its “contract issue”. On the contrary, with one excep- 
tion,* its requests to find, which are contained in the reply 
brief on which PG&E places such reliance (Supp. App. R. 
9441-42), related solely to its contention that regardless 
of the contract it had a legal right to increase the rate 
under §205(d), under which the only issue is whether the 
new rate is not unreasonable, discriminatory or otherwise 
unlawful. Thus it is utterly false for PG&E to assert, as 
it repeatedly does,** that the Commission “refused and 
failed to make findings on the contract issue” assertedly 
“tendered” by PG&E, or determined that any such issue 
was “immaterial (Pet. to Rev. p. 10; PG&E Br., App., 
p. 10). 

* PG&E also requested a finding that the contract rate was unreasonably low, 
in an evident effort to counter Sierra’s request that the Commission find that 
‘t was not so low as to be against the public interest under §206(a). It is 
true that the Commission found this contention immaterial and made no find- 
ings, but that is the ground on which it was reversed by the courts and 
the matter remanded for “such further proceedings * * * as the Commission 
may deem desirable.” (350 U. S. at 355.) 


** Such statements appear 14 times in PG&E’s present brief. See App. 
hereto, §2. 
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On the other hand it is equally false for PG&E to assert 
that the Commission made no findings as to the facts 
regarding the existence of competition, ete. which were 
asserted by Sierra and controverted by PG&E in its reply 
brief, or that the Commission “assumed” such facts “did 
exist, but ruled they were not of legal significance” 
(PG&E Br. p. 26). For, unlike PG&E, Sierra did 
request full and complete findings of fact in accord- 
ance with its alternative contention that because of the 
disappearance of the competitive advantages under which 
Sierra had negotiated the contract, it would be inequitable 
and against the public interest to permit PG&E to increase 
the contract rate even if it had a legal right to do so. 
(Supp. App. R. 2357-60). As is quite apparent from an 
examination of the Commission’s order in the prior pro- 
ceedings (R. 2583 et seg.) the Commission not only 
refused to make any of the findings requested by Sierra 


on these factual issues, but affirmatively found against 
Sierra’s contentions. For example, the Commission said: 


“Second, we find Sierra’s argument that it has 
foregone other sources of supply in reliance upon 
the continuance of all terms of the 1948 agreement 
unconvincing in the light of the record which 
clearly shows that in 1948 Sierra regarded the 
other sources of supply as being so unacceptable 
that PG&E became, in fact, the only feasible 
source.” (R. 2591). 


Having found that the facts on which Sierra’s alterna- 
tive equitable contention was based were non-existent, the 
Commission of course refused to follow the precedent 
established by the California Commission, expressly 
pointing out that that determination was not binding 
upon it (R. 2591). On the other hand, it should be 
noted that the two dissenting Commissioners accepted 
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Sierra’s factual contentions in large part, and accordingly 
accepted also the conclusion Sierra sought to draw from 
those facts: 


“In vernacular terms, PG&E * * * having made 
its bed, should be required to lie in it,—absent 
some showing of harm to the public interest if this 
axiom were followed.” (R. 2614). 


On the legal issue the Commission also held directly 
against Sierra’s contentions. Here again it is erroneous 
to assert, as PG&E repeatedly does, that the Commission 
determined that it was “immaterial” whether or not the 
contract provided for a fixed rate. For example, it held: 


“First, we cannot accept Sierra’s premise that be- 
cause the 1948 contract rate was negotiated under 
competitive conditions, that rate necessarily remains 
just and reasonable. For it has long been estab- 
lished that a public utility cannot by contract place 
its rates beyond the reach of regulation by public 
authority” (R. 2590) (Emphasis added). 


Moreover, nine pages of the majority’s decision deal with 
nothing but the legal right of a utility to change a fixed 
rate contract under §205(d) (R. 2598-2606). For example, 
the Commission says: 


“Indeed, even a cursory examination will show that 
the provisions of Section 205 expressly authorize 
the alteration of contracts” (R. 2601). 


And again: 


“We think that the conclusion that there is no 
legally enforceable contract rate after the seller’s 
filing of a new schedule has become effective * * * 
necessarily follows from the language of the Su- 
preme Court in Montana-Dakota U. Co. v. North- 
western P.S. Co., 341 U. S. 246, 251” (R. 2603). 
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Thus PG&E was quite right when it said at page 44 
of its opening brief before the Supreme Court: 


“The Commission’s decision in this case was based 
on the conclusion that no special effect should be 
given to the fact that the rate to be increased was 
embodied in a contract.” (Emphasis added.) (Re- 
printed in Supp. App. R.) 


In the face of this record how can it possibly be said, 
as PG&E now repeatedly does in its brief and petition to 
review, that the Commission merely “assumed” that the 
contract provided for a fixed rate? 

In any event there can be no doubt that PG&E’s repeated 
assertions that the Commission left the issues controverted 
by it in its reply brief “undecided”, “erroneously deter- 
mining” that they were “immaterial,” are flatly contra- 
dicted by the record. Equally false are its assertions that 
they were not presented to or passed on by the courts. 


E. PG&E’s Assertion that the Factual Issues Con- 
troverted by it in its Reply Brief Before the Com- 
mission Were Not Litigated Before This Court and 
the Supreme Court is False. The Issues Were 
Hotly Litigated Before and Resolved in Sierra’s 
Favor by both Courts. 


Tn its brief and petition to review, PG&E repeatedly as- 
serts* that “In the absence of findings and a ruling on the 
contract issue, the issue was not presented to the Supreme 
Court for its determination.” (Pet. to Rev. p. 10; PG&E 
Br., App., p. 10.) The short answer is that whatever 
“contract issue” PG&E now contends that it raised as to 
the meaning of the contract in its reply brief was raised 
in substance in its brief before this Court, and in identical 


_ *See App. hereto, §3, quoting 7 misstatements in PG&E's present brief on 
this point. 
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form—indeed as virtually an exact reprint—in its reply 
brief before the Supreme Court. 

What actually happened in the courts was that Sierra 
again raised the same two alternate contentions it had 
raised in the Commission, except that on its equitable 
point it devoted its attention primarily to attacking the 
Commission’s refusal to find the facts as requested by it 
as arbitrary and contrary to the evidence. Thus in its 
opening brief on appeal to this Court, after arguing its 
legal contention that the contract could be changed under 
§206(a) but not under §205(d), Sierra presented its alter- 
native ground in Point IV as follows: 


“In any event the arguments and findings advanced 
by the Commission in support of its holding that 
the proposed new rate is lawful are arbitrary, 
capricious, unsupported by the evidence and con- 
trary to the evidence.” (Sierra Br. on Prior Ap- 
peal, p. 40) 


After a discussion of the evidence, the point concludes 
with the following statement: 


«* * * We submit further that it is apparent, 
quite apart from the issues of law involved, that 
the Commission’s order is so inequitable that it 
cannot stand, and that the dissenting Commis- 
sioners were correct when they concluded that 


‘* * * PG&E—like Sierra in respect of the un- 
disturbed 15-year term of the contract and its 
restrictive covenant regarding power supply—hav- 
ing made its bed, should be required to lie in it,— 
absent some showing of harm to the public interest 
if this axiom were followed’. (R. 2614)” (Sierra 
Br. on Prior Appeal, p. 48) 


In its answering brief PG&E joined issue with these con- 
tentions, devoting its entire Point II to the proposition 
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that “The order of the Federal Power Commission is 
fully supported by the evidence.” (PG&E Br. on Prior 
Appeal, p. 22). In this point PG&E made substantially 
the same factual arguments to this Court as those which 
it successfully advanced in its reply brief before the 
Commission. For example, under the heading “The evi- 
dence fully supports the Commission’s conclusion that in 
1948 PG&E was the only feasible source of power supply 
to Sierra and does not support Sierra’s contention that 
PG&E has, since that time, made Shasta Dam power 
unavailable to Sierra” (PG&E Br. on Prior Appeal, 
p. 32), PG&E expressly requested this Court to sustain 
the Commission’s finding: 

“We submit that this Court must find that the 
Commission’s conclusion that PG&E was the sole 
feasible source of additional power for Sierra in 
1948 was the only reasonable conclusion which 
could have been drawn from the evidence.” (PG&E 
Br. on Prior Appeal, p. 33). 


Thus the issues regarding the negotiations preceding 
the contract at bar were squarely presented to and 
litigated before this Court on the prior appeal.* It is 
apparent from its opinion that this Court agreed with 
Sierra that the Commission’s conclusion that the contract 
was not entered into to forestall government competition 
was contrary to the evidence. As this Court pointed out: 


“In 1938, Pacifie Gas and Electric Company, a 
public utility under the laws of California, and 
Part II of the Federal Power Act, entered into its 
second 15-year contract to sell electric energy to 
Sierra Pacific Power Company, a public utility 


* Of course, neither this Court nor the Supreme Court reached the ultimate 
issue tendered by Sierra that, in the light of the true facts, it would be inequi- 
table to permit PG&E to increase the rate, since both courts resolved Sierra’s 
legal contention in its favor and that was dispositive of the case. 
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under the laws of California and Nevada. With 
the end ef World War II, it became apparent that 
before expiration of this contract in 1953 Sierra’s 
rapidly increasing demands would require either 
the construction of an additional transmission line 
into its area by PG&E, or the development of a 
new source of power. Accordingly, in 1947 Sierra 
commenced negotiations with PG&E and _ the 
Bureau of Reclamation which offered to furnish 
power from Shasta Dam. 

“At first PG&E offered a 15-year contract at the 
1938 contract rates but with an ‘escalator fuel 
clause.’ Sierra rejected this and turned to intensive 
negotiations with governmental agencies for ‘cheap 
Government power.’ PG&E then proposed a lower 
rate (the so-called P-31 schedule) for the same 
term without the escalator clause. This proposal 
was accepted in June 1948 and embodied in a 
contract which was duly filed with the California 
Public Service Commission and the Federal Power 
Commission. The P-31 schedule was a lower rate 
approved by the California Public Service Com- 
mission (formerly Railroad Commission) to enable 
PG&E to retain business of customers that would 
otherwise ‘be lost altogether’ to public power com- 
petition. But a_ significant condition of this 
approval was that any loss from such service would 
be borne by PG&E’s stockholders and not by its 
other customers. 

“Tn 1952, however, when public power from 
Shasta Dam was no longer available to Sierra. 
PG&E sought the California Commission’s approval 
for rate increases for Sierra and other customers 
under the P-31 schedule.2 The Commission refused 
on the ground that the special contracts were entered 
into ‘in order to forestall alleged government com- 
petition and with the clear understanding that its 
stockholders must bear any burden * * er an 


“2 With the significant exception of one city which still could have 
utilized Shasta Dam power.” 
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February 1953, in a further effort to increase its 
rates, PG&E filed the schedule of increased rates 
in question here with the Federal Power Commis- 
sion under $205 of the Federal Power Act. * * *” 
(96 App. D. C. at 141, 223 F. 2d at 606.) * 


In its principal brief on appeal to the Supreme Court, 
PG&E, as the appellant, raised its legal contention that, 
regardless of the fixed-rate character of the contract, 
the rate therein could be changed under the Act for, as 
we have seen, that was its sole affirmative contention 
throughout the prior proceeding.** Sierra on the other 
hand again raised the same two points it had raised 
throughout. Thus after argument of its legal point, 
Sierra’s heading to Point V reads as follows: 


“Quite apart from the legal questions involved, it 
was an abuse of administrative discretion for the 
Commission to sanction PG&E’s repudiation of its 
contract in the face of the undisputed evidence 
that it is not injurious to the public interest, and 
that the only effect of the repudiation is to benefit 
PG&E’s stockholders. Moreover, the Commission’s 
efforts to justify its action are arbitrary, caprici- 
ous, unsupported by the evidence and contrary to 


* When, Sierra cited this statement to the Court of Appeals for the Ninth 
Circuit, PG&E asserted that it was of no significance: “The statements as to 
the nature and purpose of the 1948 rate contract which appear in the Court 
of Appeals’ opinion and later in the definitive opinion of the Supreme Court 
are Sierra’s contentions of fact before the Commission. * * * That certain 
asserted facts would, if true, affect the validity of an order by no means 
establishes their truth.” (PG&E’s Mem. before the N inth Circuit in Ans. to 
Intervener’s Reply Mem. on Motion to Dismiss, pp. 5-6). Thus, when this 
Court rejects PG&E’s contention that it “must find that the Commission’s 
conclusion * * ™* was the only reasonable conclusion which could have 

drawn from the evidence”, PG&E blandly assures the Ninth Circuit, 
which of course had no familiarity with the prior proceeding, that this Court 
didn’t mean what it said. 


** Thus PG&E’s first “question presented” in its petition for certiorari was: 
“Does the rate filing procedure prescribed by Section 205 of the Federal 


Power Act for obtaining a rate increase apply to Petitioner’s rate for 
electric power service to Sierra Pacific Power Company, such rate being 
embodied in a contract between the two companies?” (PG&E's Pet. to Sup. 


Ct. for Cert. p. 2, reprinted in Supp. App. R.) (Emphasis added.) 
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the evidence.” (Sierra Br. before Sup. Ct., p. 50, 
reprinted in Supp. App. RB.) 


In reply to this contention PG&E simply reprinted, 
with slight editorial changes, the portions of the reply 
brief which it had submitted to the Commission on which it 
now relies as proof that it raised the so-called “contract 
issue” before the Commission, but not before the Courts!* 
As is apparent from its opinion, the Supreme Court, re- 
jecting the contentions advanced by PG&E, agreed with 
this Court and with Sierra that the Commission’s finding 
that the contract was not entered into for the purpose of 
meeting competition was contrary to the evidence. Thus 
the Court stated: 


“In 1947 Sierra, faced with increased postwar de- 
mands and consumer agitation for cheaper power, 
began negotiating for power from other sources, 
including the Federal Bureau of Reclamation, 
which at the time had unused capacity at Shasta 
Dam. To forestall the potential competition, PG&E 
offered Sierra a 15-vear contract for power at a 
special low rate, which offer Sierra finally accepted 
in June 1948.” (350 U. S. at 351-52) 


PG&E’s repeated assertion that because the issues 
raised in its reply brief before the Commission were 
“left undecided” by that body they could not be and were 
not raised or litigated before the courts is a shocking 
fabrication. 


* Compare Supp. App. R. 3004-15 (PG&E Reply Br. before Sup. Ct.) with 
Supp. App. R. 2424-30, 2437-40 (PG&E Reply Br. before Comm). 
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POINT III 


Even if Sutherland’s proffered testimony were 
admissible, it would not support PG&E’s contentions. 


A. The Sutherland Affidavit Shows Merely that 
Sierra Understood that the Contract Was Subject 
to Change by Regulatory Authority, Which Is 
What Sierra Has Conceded from the Outset. 

It is incredible that having so effectively argued before 
the Commission in its original opening brief that under 
the parol evidence rule “the agreement was embodied in 
the service contract and neither party would be bound 
by prior statements or commitments,” (see page 17 supra), 
PG&E should now ask this Court to direct the Commission 
to permit Mr. Sutherland to testify that PG&E itself had 
a side agreement with Sierra to the effect that, despite its 
terms, the contract rate could be changed without Sierra’s 
consent. According to Mr. Sutherland’s affidavit, before 
he signed the contract, he had a number of conferences 
with Mr. Tracy, Sierra’s president, in the course of which 


“We both acknowledged to each other that the con- 
tract did not expressly state our intention to use a 
filed rate as the contract rate, and we openly dis- 
cussed our understanding that the rate was never- 
theless to be treated for all purposes as the filed 
P-31 rate even though it was not named as such in 
the contract.” (Supp. App. R. 3140.) (Emphasis 
added.) 


In other words, PG&E is now asserting that it had the 
very kind of “side agreement” varying the express terms 
of the contract which it had correctly assured the Com- 
mission would be illegal and unenforceable under the parol 
evidence rule. 
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It is equally incredible that PG&E should offer such an 
affidavit, which was executed 1,104 days after the termi- 
nation of the original proceedings before the Commission, 
as evidence that it had tendered an issue regarding the 
existence of such a side agreement on the prior proceed- 
ings. 

Even more extraordinary is PG&E’s temerity in asking 
leave to offer at this time, in support of an issue which it 
contends it raised and sought to litigate before the Com- 
mission in 1954, the testimony of a witness who had been 
available at that time and whose failure to testify was 
expressly commented on by counsel for Sierra at those 
hearings. (See Supp. App. R. 1455-56; Sierra’s Reply 
Memorandum on its Cross-Motion to Dismiss pp. 11-12.) 

But in any event we would point out that even if 
Mr. Sutherland had been called in the prior proceedings® 
and his testimony had not been barred by the parol evi- 
dence rule, it would have been of no help to PG&E. For 
in the first place the Court will note that Mr. Suther- 
land’s affidavit, while cast in ambiguous language, actually 
says no more than that Mr. Tracy agreed that the contract 
rate was subject to change by the California Commission 
under the normal regulatory process, which, of course, 
Sierra has coneeded since the outset of this litigation. 

For example, after quoting Mr. Tracy as understanding 
that “the rate in the contract was the P-31 rate and would 
move up or down with changes in the P-31 rate”, Mr. 
Sutherland continues: 


“He [Tracy] said that he understood we had to 
have it that way—that it could not be any other 


*In which case he would have been subjected to a severe cross-examination 
on the basis of the 7 pages of long hand notes which he had made a week 
before the contract at issue was offered to Sierra. and which are devoted 
exclusively to a comparison of the relative cost to PG&E and Sierra of power 
furnished from Shasta Dam with power furnished by PG&E at the proposed 
contract rate, both calculations being based upon the continuance of the con- 
tract rate for a period of fifteen years (R. 2080-86, discussed at pp. 44-45 of 
our brief before this Court on the prior appeal). 
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way because the rate was subject to change by the 
California Public Utilities Commission.” (Supp. 
App. R. 3141.) (Emphasis added.) 


Thus actually this affidavit on which PG&E bases its 
entire “contract” point merely states that the understand- 
ing of the parties as to the meaning and intent of the 
contract was what both parties asserted that it was 
throughout the prior proceedings: a contract subject to 
change by the appropriate regulatory body. The real 
dispute was that PG&E contended—erroneously—that this 
meant that it could change the rate unilaterally, while 
Sierra maintained—successfully—that the rate could only 
be changed by the appropriate commission, and on proper 
findings. Thus Mr. Sutherland’s affidavit adds nothing 
to what was fully litigated and decided on the prior 
proceeding. . 

Secondly, it must be all too clear that whatever the 
proper construction of the Sutherland affidavit, the record 
shows that the California Commission refused to permit 
PG&E to increase the rate in any of its term contracts 
under |the P-31 schedule without the purchaser’s consent, 
expressly including the rate in the contract at issue, and 
that PG&E’s repeated statements purporting to show that 
the California Commission ordered that rate increased 
are false from beginning to end. 


B. PG&E’s Repeated Assertions that the California 
Commission Ordered an Increase in the Rate but 
Granted Sierra’s Request that it be Permitted 
to “Negotiate” a New Rate, and that Sierra 
Repudiated both the Alleged Agreement Sworn 
to by Sutherland and its “Representation” to the 
California Commission that it Would “Negotiate”, 
are False. 


PG&E’s entire appeal on the so-called “contract issue” 


is based on the proposition that Sierra repudiated the 
alleged “side agreement” between Messrs. Sutherland and 
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Tracy, as well as its alleged “representation” to the Cali- 
fornia Commission that it would “negotiate” a new rate. 
Statements to this effect, cast in various ambiguous 
and contradictory verbiage, appear in practically every 
sentence on pp. 11-13 inclusive of PG&E’s present brief, 
as well as in many other places therein.* 

We submit that it is apparent from the quotations from 
the California Commission’s order, set forth at page 20 
supra, that as usual, PG&E’s statements are false from 
beginning to end. For as there appears, the California 
Commission never “ordered a general increase in virtually 
all of Pacifie’s electrie rates” (PG&E Br. p. 12). On the 
contrary, it refused to permit PG&E to increase the rates 
to any of its resale customers who had contracts at the 
P-31 schedule for a term of years and who objected to 
the increase, expressly including Sierra. Pointing out 
that these contracts had been entered into for the express 
purpose of meeting competition from Shasta Dam, the 
California Commission concluded that “equity” required 
that they be not increased without the purchaser’s consent 
—i.e., unless a new rate was agreed to after “negotiation” 
between the parties. 

Moreover PG&E’s repeated statements to the effect that 
Sierra “requested” the California Commission to give it 
an opportunity to “negotiate” are directly refuted by that 
Commission’s express statement that “The protestant, 
Sierra Pacifie Power Company, makes the point that if 
conditions are shown to justify a change in the rate, which 
conditions it denies have been shown, then the contract 
rates might be altered, but such alteration should be made 
by agreement of the parties * * *.” (R. 1788). (Emphasis 
added). 

At page 13 of its present brief, PG&E makes perhaps 
its boldest effort to mislead this Court as to what the 


* See App. hereto, §4, quoting 11 relevant misstatements by PG&E. 
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California Commission did. For there it quotes the follow- 
ing paragraph from the California Commission’s order: 
“It is obvious that underlying costs have in- 
creased since these contracts were negotiated. 
Since, by this decision, a new basic resale schedule 
[Schedule ‘R’] is being adopted, opportunity should 
be afforded for renegotiation of these contracts in 
the light of the new basic resale schedule.’ (R. 1789; 

96 P.U.R. (N.S.) at 526).” 


An examination of the Commission’s order will show 
that in the immediately preceding sentence of the same 
paragraph, which PG&E fails to quote, the California 
Commission said: 

_ “The Commission, in considering these special 
contracts, is of the opinion that an opportunity 
should be afforded the parties to renegotiate their 
contracts, should they so determine.” (R. 1789.) 
(Emphasis added.) 


Equally sprinkled with falsehood is PG&E’s insinuation 
that Sierra, unlike other P-31 customers, “repudiated” its 
obligation to negotiate an increased rate. The record shows 
that none of the resale customers whose rates the California 
Commission refused to increase “determined” to negotiate 
except in connection with an extension of their special 
low rate treatment beyond the date of their existing five- 
year contracts. Thus, as appears from PG&E’s application 
to the California Commission in 1955 in connection with 
the City of Alameda and the Commission’s order entered 
thereon,* when the termination date of these five-year 
contracts was approaching, these customers entered into 
negotiations with PG&E resulting in a series of new 
contracts the rates of which, while slightly in excess of 
the P-31 rate during the remaining days of the original 
contracts, nevertheless remained lower than the Schedule 
R rate (the rate which PG&E has been and is still 


* Copies of which are found in Supp. App. R. 2730-47. 
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attempting to impose on Sierra) for a total of three 
years. No doubt, Sierra would be prepared at any time 
to enter into negotiations which, while permitting a 
gradual increase of the rate over the last years of the 
existing contract, would also give Sierra the benefit of a 
special low rate during the earlier years of an extension 
thereof. But in any event it is clear that PG&E cannot 
rely on anything that has taken place before the Cali- 
fornia Commission in relation to its other P-31 contract 
customers in support of its attempt to force the Schedule 
R rate directly upon Sierra, without its consent, and 
while its contract has an additional thirteen years to run.** 

In other words, it is clear beyond peradventure that the 
California Commission took exactly the same position as 
did the courts in the prior proceeding: that contracts for 
a fixed rate for a term of years should not be changed 
without the purchaser’s consent. 

We submit that even if everything else in PG&K’s 
present brief were true and if PG&E had a legal right 
to present the evidence of Mr. Sutherland, it could not 
prevail. For conceding that the rate in the contract at 
bar is subject to “all changes that might subsequently be 
made in” the P-31 rate (Supp. App. R. 3139), it is quite 
plain that both the California Commission and the Com- 
mission have refused to make any change in the P-31 rate 
as applied to the contract at bar. 


CONCLUSION 


We submit that even if the Commission’s order refusing 
to hold further hearings were reviewable and PG&E’s 
contention regarding its right to increase the rate by 
unilateral filing because of the alleged “meaning of the 


** See p. 17, supra. 
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contract” were not barred by the decisions of this Court 
and the Supreme Court, the Commission’s order must be 
sustained because PG&E’s contentions have not even a 
shred of basis in fact. 

We submit also that because of the obviously false, 
frivolous and sham nature of all of PG&E’s present 
contentions it is apparent that its present appeal, as well 
as its “motion to reopen” before the Commission, are 
intended solely for the purpose of delay and that there- 
fore Sierra is entitled to an award of double costs and 
damages under Rule 23 of this Court’s Rules. In this 
connection we would point out that the record now before 
this Court shows that the amount which Sierra has been 
precluded from collecting by this appeal is $989,908.23, 
representing the unpaid balance of the sums collected 
from Sierra by PG&E under its unlawful filing, prior to 
the decision of the Supreme Court in the original proceed- 
ing (Supp. App. R. 2689). Sierra has brought an action 
for restitution of this sum in the United States District 
Court for the Northern District of California, Southern 
Division (Supp. App. R. 2683), and that action has been 
stayed on PG&E’s motion, pending the final determination 
of the present appeal.* 

We submit that on such a record as that here presented, 
an award of damages should be made not only to com- 
pensate Sierra for the damage done to it by reason of 
the delay, as pointed out in our cross-motion to dismiss 
at page 22, but in the interest of the proper administra- 
tion of justice. It seems to us that when litigants abuse 
the judicial process, engaging in misstatement after mis- 
statement with no regard either for recorded facts or 


*See PG&E’s Mem. before the Ninth Circuit in Ans. to Intervener’s Reply 
Mem. on Motion to Dismiss, App., pp. 1-5. 
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the prior decisions of the courts to the degree disclosed 
by this record, the sound administration of justice requires 
that exemplary damages be assessed as a warning to all 
that the courts may not be trifled with. 


Respectfully submitted, 


Wiitiuam C. CHANLER, 
LawrENCE A. BAKER, 
40 Wall Street, 
New York 5, New York, 
Attorneys for Intervener. 


Of Counsel: 
Wrxtsrop, Stimson, Putnam & Roserts, 
J. Pump Bawy, 
STEPHEN A. WEINER, 
40 Wall Street, 
New York 5, New York. 
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APPENDIX 


Catalogue of Principal Misstatements 
in PG&E’s Current Brief. 


§1. 


That before the Commission PG&E had raised a “second 
‘alternative ground” that the parties had expressly agreed 
‘that despite the language of the contract the rate would 
‘be changeable whenever the P-31 rate was changed. 

(15 misstatements) 


“Where an administrative agency decides a case in 
favor of party P by finding in P’s favor on one ground, 
but refuses to find whether P should prevail on a second 
alternative ground urged by P,* and the agency is then 
reversed as to the one ground on an appellate review 
brought by S (the losing party before the agency), may 

the agency on remand consider whether P is entitled to 
prevail on the alternative ground originally urged?” 
(Questions Presented) 


“Pacific had pointed out that the rate used in the con- 
tract was Pacific’s P-31 rate then on file with the California 
Public Utilities Commission, that the parties knew this, 
and that they agreed the rate would be changed, upward 
or downward, whenever the California Commission found 
the P-31 rate to be unreasonable—which the California 
Commission did in 1952, just prior to the commencement 
of the F.P.C. proceeding.” (p. 3) 


“Pacific also asked the Commission to decide the question 
left undecided in the original proceeding—namely, whether 
the parties in fact had agreed to a fixed rate for their 
contract, as Sierra contended, or had agreed to a change- 
able rate, as Pacific contended.” (p. 4) 


i 
* Throughout this appendix the particular misstatement referred to iS 
italiciz 
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“To eliminate any doubt that the rate specified in dollars 
in the contract was understood to be the filed P-31 rate 
and that it was meant to change, upward or downward, 
with any changes in the P-31 rate on file with the Cali- 
fornia Commission, Mr. Sutherland, at the Reno meeting, 
asked Mr. Tracy if he understood this. He was assured 
by Mr. Tracy that he did so understand (Supp. App. R. 
3140). On two later oceasions also, Mr. Tracy acknowl- 
edged to Mr. Sutherland that this was Sierra’s under- 
standing of the contract (Supp. App. R. 3140-3141)”. 


(p. 11) 


“It thus repudiated, not only its representation to the 
California Commission, but also Mr. Tracy’s representa- 
tion to Mr. Sutherland that he understood and agreed 
that the rate in the contract, being the filed P-31 rate, 


would change, upward or downward, with changes in the 
filed P-31 rate, such as the California Commission had 
just ordered (Supp. App. R. 3140-3141, 3143)”. (p. 13) 


“To enforce its agreement with Sierra, as well as to 
seek redress for Sierra’s repudiation of its offer to 
‘negotiate,’ Pacific filed a formal petition on January 20, 
1953, asking the California Commission to directly order 
the Sierra rate increased to the new Schedule R.” (p. 13) 


“In filing this Supplement No. 1 rate with the F.P.C., 
Pacific was, of course, acting consistently with its agree- 
ment with Sierra that an increase would be forthcoming 
if the P-31 rate were increased by the California Com- 
mission.” (p. 15) 


“Before the F.P.C., Sierra took a position that was 
quite different from its expressed understanding at the 
time the contract was entered into (Supp. App. R. 3140- 
3142) and quite different from its testimony before the 
California Commission at the time the parties sought 
authorization for the contract (R. 1673-1683)”. (pp. 15-16) 
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“Pacific’s position was, as it has always been and still 
is, that the parties did not intend the rate to be fixed for 
the life of the contract, that the parties had always under- 
stood the rate was meant to be the filed P-31 rate, and that 
it was meant to be changeable whenever the P-31 rate was 
found to be unreasonable, as the California Commission 
had just found (Supp. App. R. 2420-2423)”. (p. 16) 


“On remand, therefore, the Commission should have 
decided the issue, left undetermined by it, as to whether 
the parties in fact had agreed to a ‘changeable’ rate tied 
to Pacific’s P-31 rate on file with the California Commis- 
sion, as Pacific had contended, or had agreed to a ‘fixed’ 
rate, as had been claimed by Sierra.” (p. 23) 


“Tn the absence of findings on the issue by the Commis- 
sion, the question whether the parties agreed to a ‘fixed’ 


rate for a 15-year minimum term, as Sierra claimed, or 
agreed to a ‘changeable’ rate tied to Pacific’s P-31 rate on 
file with the California Commission, as Pacific claimed, 
was a matter for decision in the first instance by the 
Commission.” (p. 25) 


“15. As we have noted, Pacific had taken issue with 
these asserted facts. It had argued to the Commission 
that facts existed which showed the parties had agreed 
to use the P-31 rate in the contract and had agreed that 
the rate in the contract would therefore change, upward or 
downward, whenever the P-31 rate, on file with the Cali- 
fornia Commission, was found to be unreasonable, as the 
California Commission had just found a few months before 
the initiation of the F.P.C. proceeding (See pp. 16, 3 
above)”. (p. 26) 


“With such clear announcements by the Supreme Court 
and this Court of the ‘question’ being decided by them, 
why does the Commission now say that the Supreme 
Court also decided the question as to what kind of rate 
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the parties had actually agreed upon for their contract?” 
(p. 27) 

“In essence, Sierra seems to think that Pacific should 
have persuaded the Supreme Court and this Court to 
decide the issue, left undecided by the Commission, as to 
whether the parties in fact agreed to a fixed rate and that 
Pacific should be penalized for failing to do this.” (p. 35) 


“Thus, it was plainly the duty of the Commission to 
decide the pertinent question, left undecided by it before, 
as to whether the parties agreed to a ‘fixed’ or a ‘change- 
able’ rate for their long-term contract.” (p. 40) 


82. 


That the Commission “refused and failed to make any 
findings” on this alternate issue, and left it undecided. 
(14 misstatements) 


“Where an administrative agency decides a case in 
favor of party P by finding in P’s favor on one ground, 
but refuses to find whether P should prevail on a second 
alternative ground urged by P, and the agency is then 
reversed as to the one ground on an appellate review 
brought by S (the losing party before the agency), may 
the agency on remand consider whether P is entitled to 
prevail on the alternative ground originally urged?” 
(Questions Presented) 


“In deciding the case, the F.P.C. did not resolve the 
dispute as to whether the parties had agreed to a fixed 
or changeable rate and made no findings on that issue.” 
(p. 3) 

“Pacific also asked the Commission to decide the ques- 
tion left undecided in the original proceeding—namely, 
whether the parties in fact had agreed to a fixed rate for 
their contract, as Sierra contended, or had agreed to a 
changeable rate, as Pacific contended.” (p. 4) 
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“Tt is Pacifie’s contention that the Commission’s action 
in refusing to resolve the conflict as to the actual agree- 
ment of the parties * * * was erroneous, arbitrary, an 
abuse of discretion, and a denial of due process of law.” 


(p. 9) 


“Despite the evidence and argument devoted to the 
- question, the Commission did not decide the issue. Instead, 
| it simply ruled that any rate, even a ‘fixed’ rate such as 
| Sierra claimed it had, could be changed under §205 (R. 
2598-2605; 7 P.U.R. 3d at 265-269).” (p. 17) 


“It [PG&E] also asked the Commission to determine the 
question left undecided before—i.e., whether the Sierra 
- contract was in fact one for a fixed rate as Sierra had 
claimed, or one for a changeable rate as Pacific had 
claimed—so that it could be determined whether, on the 
true facts, 4205 or §206 was applicable (Supp. App. R. 


2817-2821).” (p. 19) 


“They [the Courts] did not decide whether Sierra in 
- fact had such a contract, since the Commission had made 
no findings on this point.” (p. 23) 


“On remand, therefore, the Commission should have 
| decided the issue, left undetermined by it, as to whether 
the parties in fact had agreed to a ‘changeable’ rate 
tied to Pacifie’s P-31 rate * * *.” (p. 23) 


“The Commission did not choose to find whether or not 
- these facts actually existed. It assumed for the purposes 
of its decision that they did exist, but ruled that they were 
not of legal significance.” (p. 26) 


“As we have seen, the Commission, instead of resolving 
the dispute over whether Sierra had a fixed-rate contract, 
ruled as a matter of law that even a fixed-rate contract 
- such as Sierra claimed to have could be changed under 

§205.” (p. 29) 
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“In essence, Sierra seems to think that Pacific should 
have persuaded the Supreme Court and this Court to 
decide the issue, left undecided by the Commission, as to 
whether the parties in fact agreed to a fixed rate * * *.” 
(p. 35) 

“It is also clear that Pacific is in no sense to be penalized 
or condemned because a particular issue, left undecided 
by the Commission, was also left undecided by both this 
Court and the Supreme Court. Pacific has since the very 
inception of the initial proceeding before the F.P.C. done 
all it properly could do to have the tendered issue heard 
and decided, and is still doing all it can toward that end.” 
(pp. 37-38) 


“The Commission must now decide the issues which it 
has so far left undecided.” (p. 38) 


“Thus, it was plainly the duty of the Commission to 
decide the pertinent question, left undecided by it before, 
as to whether the parties agreed to a ‘fixed’ or a ‘change- 
able’ rate for their long-term contract.” (p. 40) 


§3. 


That neither this Court nor the Supreme Court ever 
passed on the factual issues controverted by PG&E in 
its reply brief. (7 misstatements.) 


“They [the Courts] did not decide whether Sierra in 
fact had such a contract, since the Commission had made 
no findings on this point.” (p. 23) 

“The Supreme Court and this Court decided only the 
question of ‘law’ involved in the Commission’s ruling.” 
(p. 26) 


“As we have seen, the Commission, instead of resolving 
the dispute over whether Sierra had a fixed-rate contract, 
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ruled as a matter of law that even a fixed-rate contract 
' such as Sierra claimed to have could be changed under 
- §205. The reviewing courts simply decided the case on 
the same basis. Since the Commission had assumed for 
- purposes of its decision that Sierra had a fixed-rate con- 
tract, the courts assumed the same thing.” (p. 29) 


“As we have seen, the Supreme Court and this Court 
did not purport to decide whether the parties did in fact 
agree to a fixed rate for their contract. There is, there- 
- fore, no ‘law of the case’ expressly covering this issue.” 
(p. 30) 


“Nor can it be said that the Supreme Court or this 
Court decided the question by implication as part of its 
statement of the facts before it reached the express 


‘question’ announced for decision. The statement of the 
facts in an appellate opinion forms no part of the law of 
the case. It merely provides the ‘setting’ to show what 
the question of law brought up for decision is.” (p. 30) 


“In essence, Sierra seems to think that Pacific should 
have persuaded the Supreme Court and this Court to 
decide the issue, left undecided by the Commission, as to 
whether the parties in fact agreed to a fixed rate and that 
Pacific should be penalized for failing to do this. In 
short, Sierra seems to argue that if the Commission erred 
in not determining whether the parties had a fixed-rate 
contract, Pacific should have asked this Court or the 
Supreme Court to correct the error.” (p. 35) 


“Tt is also clear that Pacific is in no sense to be penalized 
or condemned because a particular issue, left undecided by 
the Commission, was also left undecided by both this Court 
and the Supreme Court. Pacific has since the very incep- 
tion of the initial proceeding before the F.P.C. done all it 
properly could do to have the tendered issue heard and 





8a, 
Appendix 


decided, and is still doing all it can toward that end.” 
(pp. 37-38). 


§4. 


That the California Commission ordered an increase in 
the rate but granted Sierra’s request that it be permitted 
to “negotiate” a new contract, and that Sierra repudiated 
its agreement with the California Commission. (11 mis- 
statements) 


“Pacific had pointed out that the rate used in the con- 
tract was Pacifie’s P-31 rate then on file with the Cali- 
fornia Public Utilities Commission, that the parties knew 
this, and that they agreed the rate would be changed, 
upward or downward, whenever the California Commission 
found the P-31 rate to be unreasonable—which the Cali- 
fornia Commission did in 1952, just prior to the commence- 


ment of the F.P.C. proceeding.” (p. 3) 


“It also contended that, if an increase were found to be 
justified, the Commission should allow Sierra to ‘negotiate’ 
with Pacific for an increased rate rather than merely order 
the rate increased to make it conform with any increase 
ordered in the P-31 rate (R. 1788).” (p. 12) 


“The [California] Commission found that Pacific’s re- 
sale revenue, including that from Sierra, was roughly 35% 
below the cost of service and determined that the P-31 rate 
should be raised substantially to restore Pacifie’s former 
return under it and thus prevent an ‘unreasonable burden 
on other customers’ caused by a continuance of the rate 
at the old level (R. 1788).” (p. 12) 


“In other words, the [California] Commission did not 
agree with Sterra’s contention that the P-31 rate and. its 
own should not be increased. But it granted Sterra’s 
request that tt be allowed time to ‘negotiate’ an increased 
rate * * *” (p. 13) 
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“Despite the granting of its request to negotiate, Sierra 
refused to do so” (R. 988; Supp. App. R. 389-390; 425- 
426). (p. 13) 


“It thus repudiated, not only its representation to the 
California Commission, but also Mr. Tracy’s representa- 
tion to Mr. Sutherland that he understood and agreed 
that the rate in the contract, being the filed P-31 rate, 
would change, upward or downward, with changes in the 
filed P-31 rate, such as the California Commission had 
just ordered” (Supp. App. R. 3140-3141, 3143). (p. 13) 


“To enforce its agreement with Sierra, as well as to seek 
redress for Sierra’s repudiation of its offer to ‘negotiate,’ 
Pacific filed a formal petition on January 20, 1953, asking 
the California Commission to directly order the Sierra 


rate increased to the new Schedule R.” (p. 13) 


“When Sierra repudiated its representation to the Cali- 
fornia Commission and to Pacific and refused to negotiate 
a higher rate in the light of the new resale Schedule R, 
Pacific * * * also invoked the aid of the F.P.C. for 
enforcement of its agreement with Sierra.” (p. 15) 


“Before the F.P.C., Sierra took a position that was 
quite different from its expressed understanding at the 
time the contract was entered into (Supp. App. R. 3140- 
3142) and quite different from tts testimony before the 
California Commission at the time the parties sought 
authorization for the contract (R. 1673-1683).” (pp. 15-16) 


“After making this ruling of law, the Commission went 
on to find, as had the California Commission, that costs 
of generating electricity had greatly increased since 1948 
and that an increase in the rate for the Sierra service 
was necessary to restore Pacific’s return on the Sierra 
service.” (p. 17) 
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“* * * the Commission ruled rather enigmatically that 
all Pacific was offering to show was that the 1948 rate 
‘may ormay not * * * cast an excessive burden upon 
other of P.G.&E.’s electric utility customers," be unduly 
discriminatory, or otherwise adversely affect interests of 
public concern * * *” 


“13. The California Commission, it will be recalled, had alrcady found this 
to be the case (See p. 12 above).” (p. 20) 
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CROSS-MOTION OF INTERVENER TO EXERCISE 
JURISDICTION ON TRANSFER FROM NINTH CIR- 
CUIT, AND TO DISMISS PETITION TO REVIEW ON 
GROUNDS NO APPEALABLE ISSUE EXISTS AND CON- 
TENTIONS IN PETITION ARE SHAM AND FRIVOLOUS 


Comes Now Sierra Paciric Power Company (Sierra) 
and, answering the Federal Power Commission’s motion 
to return the record to the United States Court of Appeals 
for the Ninth Circuit, moves this honorable Court, pur- 
suant to Rule 31 of its Rules, to exercise jurisdiction on 
the transfer of the record from the Ninth Circuit, and to 
dismiss the petition to review herein on the grounds that 
the issues presented are non-appealable; based on plain 
misstatements of the prior proceedings in this litigation; 
or sham, frivolous, and contemptuous of the prior deci- 
sions of this Court and the Supreme Court of the United 
States. Sierra also moves for damages and double costs 
pursuant to Rule 23. 

This motion is based on the record before this Court 
in Sierra Pacific Power Company v. Federal Power Com- 
mission, No. 12,430, and on the record transmitted to this 
Court by the Ninth Circuit, as supplemented by excerpts, 
printed in the appendix hereto, from documents filed in 
the case. 


Statement 


In support of this cross-motion, Sierra respectfully 
shows the following: 

As appears from the petition herein, the order sought 
to be reviewed was issued by the Federal Power Commis- 
sion (the Commission) on July 10, 1957. The order ter- 
minates a Commission proceeding which was commenced 
early in 1953 and which this Court (by an order of June 
12, 1956 in Sierra Pacific Power Company v. Federal Power 
Commission, No. 12,430) remanded to the Commission 
after this Court’s decision was affirmed by the Supreme 
Court of the United States. 
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As the Court will recall from its opinion in Sterra 
Pacific Power Co. v. Federal Power Commission, 96 App. 
D.C. 140, 223 F.2d 605 (1955). modified, 99. App.D.C. 128, 
937 F.2d 756, and from the opinion of the Supreme Court 
affirming this Court, 350 U. S. 348 (1956), the Commission 
proceeding concerns the efforts of Pacific Gas and Electric 
Company (PG&E) to repudiate a rate contract under which 
it sells electric energy to Sierra. The contract, entered 
into in 1948, provided for a special low rate for a basic 
fifteen’ year term, which was offered by PG&E in order 
to forestall a threat of competition from Shasta Dam. 
However, in February 1953, when the threat of compe- 
tition no longer existed, PG&E, in repudiation of its con- 
tract, filed an increased rate with the Commission under 
§205 of the Federal Power Act.* 

Sierra intervened and contended that, as the rate was 
fixed by contract, it could not be abrogated unilaterally by 
a filing made by PG&E under §205 but only by the Com- 
mission after a finding by it under §206(a)** that the rate 
contract is against the public interest. The Commission 
rejected Sierra’s contention, holding that PG&E could 
abrogate the contract rate by the unilateral filing of a 
reasonable, superseding rate under $205, and also stating 
that, if a §206(a) “finding on the lawfulness of the 1948 
contract rate were necessary or appropriate, on the record 
beforei us that finding would have to be that the 1948 rate 
is unreasonably low and therefore unlawful.” (96 App.D.C. 
at 144, 223 F.2d at 609) 

This Court held that PG&E could not abrogate the 
contract rate by filing the increased rate without Sierra’s 
consent, and that the Commission had neither held a 


iat of August 26, 1935, c. 687, 49 Stat. 851, U.S.C.A., Title 16, 
** Td. 49 Stat. 852, U.S.C.A., Title 16, §824e(a). 
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$206(a) proceeding nor, in any event, made the finding 
necessary to Commission abrogation under §206(a). 
Accordingly, this Court set aside the Commission’s order 
and remanded the case to the Commission with instruc- 
tions to dismiss the proceeding but without prejudice to 
the initiation of a new proceeding under §206(a). 

The Supreme Court of the United States, on writs of 
certiorari, upheld this Court on the $205 issue, concluding 
“that neither PG&E’s filing of the new rate nor the 
Commission’s finding that the new rate was not unlawful 
was effective to change PG&E’s contract with Sierra.” 
(350 U. S. at 353) Turning to the §206(a) issue, the 
Supreme Court decided that a §$206(a) finding could have 
been made in the Commission proceeding and assumed, 
arguendo, that there had been such a finding that the 
contract rate was unreasonable. It then held, however, 
that the assumed finding was “based on an erroneous 
standard” and that, where a public utility agrees “by 
contract to a rate affording less than a fair return,” it 
is not “entitled to be relieved of its improvident bargain”: 


“In such circumstances the sole concern of the Com- 
mission would seem to be whether the rate is so low 
as to adversely affect the public interest—as where 
it might impair the financial ability of the public 
utility to continue its service, cast upon other 
consumers an excessive burden, or be unduly dis- 
eriminatory.” (350 U. S. at 354-55) 


Having laid down the proper standard for a §206(a) 
determination as to a rate contract, the Supreme Court 
concluded : 


‘“‘Whether under the facts of this case the contract 
rate is so low as to have an adverse effect on the 
public interest is of course a question to be deter- 
mined in the first instance by the Commission. We 
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shall therefore affirm the order of the Court of 
Appeals, with instructions to remand the case to the 
Federal Power Commission for such further pro- 
ceedings, not inconsistent with this opinion, as the 
Commission may deem desirable.” (350 U. S. at 355) 


There followed this Court’s remand of June 12, 1956 to 
the Commission “for such further proceedings not incon- 
sistent with the opinion of the Supreme Court * * * as 
the Commission may deem desirable.” 

As ‘stated in the petition to review, PG&E, “on the 
remand, moved the F.P.C. to reopen [the proceeding] 
* * * in order (a) to make findings as to whether the 
rate specified in the 1948 contract was on and prior to 
June 17, 1954, and thereafter, ‘so low as to have an adverse 
effect upon the public interest’ * * *; and (b) to allow 
Pacific to present further evidence on those points, in 
addition to that already in the record, to show that the 
[contract] rate * * * was, prior to June 17, 1954, and 
ever since has been” too low under the standards set forth 
by the Supreme Court. (Pet. to Rev., pp. 5-6) This 
“motion” to reopen was filed June 11, 1956. 

Sierra answered, showing that PG&E’s allegations of 
harm to the public interest were sham and frivolous, and 
also filed a complaint showing that PG&E was unlawfully 
continuing to bill Sierra at the unilaterally-filed rate, 
despite the judgment of this Court and the Supreme 
Court’s conclusion “that neither PG&E’s filing of the new 
rate nor the Commission’s finding that the new rate was 
not unlawful was effective to change PG&E’s contract with 
Sierra.” (350 U. S. at 353) 

After decision had been pending for some time on the 
motion to reopen the §206(a) issue, PG&E, on July 26, 
1956, requested the Commission either to grant the motion 
or to give it leave to file a reply to Sierra’s answers. The 
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Commission, on September 7, 1956, granted both parties 
leave to submit any facts or further argument they might 
wish to adduce in support of their respective contentions. 
On October 15, 1956, PG&E filed a supplemental “motion” 
to reopen, accompanied by a lengthy “Submission.” In 
these incredible documents, PG&E asserted for the first 
time, four months after its original motion had been filed 
and over three years after the commencement of the liti- 
gation, that its “basic contention” throughout the litiga- 
tion had been that “the contract between P. G.&E. and 
Sierra contemplates a changeable and not a fixed rate,” 
and that that issue remained “undecided by the Com- 
mission.” (Appendix, 15a-16a) In blatant repudiation of 
this Court’s (and the Supreme Court’s) decision that the 
unilateral 1953 filing had been ineffective to abrogate the 
contract rate, PG&E’s “Submission” went on as follows: 


“Tf P. G.&.E. is correct in its basic contention that 
the contract rate was never intended by the parties 
to be a firm rate, but was intended to be subject to 
change in accordance with usual concepts to reflect 
changes in P. G.&E.’s costs of service for resale cus- 
tomers, then the Commission need merely find this 
to be the fact. This finding would completely dis- 
pose of the case, for the Commission has already 
* * * found the old rate ‘unreasonable’ and the new 
one ‘reasonable’ according to usual concepts * * *.” 
(Appendix, 16a-17a) 


The order now sought to be set aside was issued July 
10, 1957. It ordered PG&E to cease and desist from 
billing Sierra at a rate in excess of the contract rate and 
denied PG&E’s motions to reopen, “the requested reopen- 
ing and further Commission proceedings being a matter 
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committed to the discretion of the Commission by Section 
206 of the Act * * *.” (Pet. to Rev., App., p. 5) 

On the claim that the contract rate is adverse to the 
public interest, the Commission found that “the factual 
bases which PG&E adduces * * * do not appear to be 
of a nature which would compel or warrant further ex- 
amination or investigation by the Commission at this 
time.” (Id. at 6) As for PG&E’s “basie contention that 
the contract rate * “* *“ was intended to be subject to 
change in accordance with usual concepts” (that is, un- 
ilaterally by PG&E), the Commission held the contention 
disposed of by the Supreme Court’s decision. 

Rehearing of the July 10, 1957 order was duly sought 
and denied, and PG&E (obviously not wanting to argue 
its “basic contention” in this Court, which had already 
held the contract binding) filed the petition to review in 
the United States Court of Appeals for the Ninth Circuit. 
On February 14, 1958, the Ninth Cireuit dismissed the 
petition on the ground of this Court’s exclusive jurisdic- 
tion over the subject matter and, on April 1, 1958, in 
response to a petition for rehearing by PG&E requesting 
such action, ordered the petition physically transferred to 
the Clerk of this Court. The April 1 order, however, 
denied PG&E’s petition for rehearing without prejudice 
to its renewal in the event this Court should not enter- 
tain jurisdiction of the petition to review. There fol- 
lowed the Commission’s pending motion to this Court to 
return the record to the Ninth Cireuit and thereby not 
entertain jurisdiction. 

As the Court will note, the petition to review makes two 
points; first, that PG&E is entitled to a Commission hear- 
ing and decision on its claim that the contract rate is, 
within the standards of §206(a), contrary to the public 
interest; second, that PG&E is entitled to a Commission 
hearing on its “basie contention”, which “would com- 
pletely dispose of the case,” that the contract rate was 
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never intended to be fixed but was intended to be uni- 
laterally changeable by PG&E. 

Sierra’s instant motion to dismiss is based on the follow- 
ing grounds: First, PG&E is not “aggrieved” by the 
Commission’s order refusing to proceed under $206(a) 
because it has no standing to ask to be relieved of its 
own contract; moreover, both by statute and by the terms 
of the remand, the decision whether or not to hold a pro- 
ceeding under §206(a) is entirely within the discretion of 
the Commission. For these reasons, the order is not 
appealable. Second, the judgment of this Court, as 
affirmed by the Supreme Court, finally adjudicated and 
denied PG&E’s right to abrogate the contract rate by its 
unilateral 1953 filing of a higher rate, so that any con- 
sideration of the “meaning of the contract” (Pet. to Rev., 
p. 10) is barred by that judgment and entirely outside the 
scope of the remand. On this second point, Sierra also 
shows that in any event the meaning and intent of the 


rate provisions of the 1948 contract have been previously 
litigated and finally decided against PG&E’s “basic con- 
tention” in every respect. 

Before presenting these contentions, Sierra wishes to 
point out that this Court has jurisdiction as a result of 
the physical transfer of the petition to review from the 
Court of Appeals for the Ninth Circuit. 


I 


This Court has jurisdiction of the petition to review 
as a result of the physical transfer of the petition from 
the Court of Appeals for the Ninth Circuit. 


The Commission’s pending motion asks that the peti- 
tion to review and other papers herein be returned to 
the Court of Appeals for the Ninth Circuit. The Com- 





8 


mission’s argument is based on the ground that $313(b)* 
requires the filing of the petition to review in this Court 
within sixty days after the order of the Commission upon 
application for rehearing before the Commission, and that 
such filing has not been made. 

We disagree. Upon the basis of the cases cited in our 
motion: to dismiss in the Ninth Cireuit (Hicks v. National 
Labor 'Relations Board, 100 F.2d 804 (4th Cir. 1939); 
Morris v. Securities and Exchange Commission, 116 F.2d 
896 (2d Cir. 1941)), there is no doubt that this Court, 
as a result of gaining “exclusive venue and jurisdiction” 
to review the initial Commission order of June 17, 1954, 
“retains” exclusive venue and jurisdiction “with regard to 
further orders issued upon remand in the same proceed- 
ings and involving the same parties, subject matter, and 
controversy.” (Pacific Gas and Electric Co. v. Federal 
Power Commission, F.2d (9th Cir. 1958)). 
This, of course, is the basis of the Ninth Cireuit’s decision 
of February 14, 1958 granting our motion to dismiss. If 
that decision is correct, and we do not understand the 
Commission to dispute it, the Commission’s pending mo- 
tion in, this Court can be defended solely on the ground 
of lack of a timely filing in this Court of the petition to 
review. However, in similar circumstances, it has been 
ruled that lack of a timely filing is irrelevant to juris- 
diction provided that the petition to review has been timely 
filed in a court of appeals lacking jurisdiction and has 
been physically transferred by that court to another court 
of appeals having jurisdiction. Columbia Oil & Gasoline 
Corp. v. Securities and Exchange Commission, 134 F.2d 
265 (3rd Cir. 1943); L. J. Marquis & Co. v. Securities and 
Exchange Commission, 134 F.2d 335 (2d Cir. 1943); L. J. 


* Act of August 26, 1935, c. 687, 49 Stat. 860, U.S.C.A., Title 16, 
§825/(b). 
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Marquis & Co. v. Securities and Exchange Commission, 
134 F.2d 822 (3rd Cir. 1943) ; see American Power & Light 
Co. v. Securities and Exchange Commission, 325 U. S. 385, 
391 (1945). 

The Columbia-Marquis recognition of jurisdiction by 
transfer, and the Supreme Court’s approval of it, must 
rest on one of two bases: either that the operative fact 
is the physical transfer to “the court having exclusive 
jurisdiction over the order sought to be reviewed” (Colum- 
bia Oil € Gasoline Corp. v. Securities and Exchange Com- 
mission, supra, at 267), or that the transferee court may 
receive the case if it considers it equitable to do so and 
may refuse the case if the petitioner’s position is lacking 
in equity. Ibid. 

Whichever of these bases is correct, the Commission’s 
request for summary return to the Ninth Circuit cannot 
be reconciled with this Court’s exclusive jurisdiction over 
the order sought to be reviewed and with the fact of timely 


filing in the Ninth Cireuit. Moreover, as we show through- 
out this motion, PG&E advances contentions in its peti- 
tion to review which are so sham and frivolous as to 
leave it wholly without equity before this Court. 


II 


PG&E is not aggrieved by the order of the Com- 
mission terminating the proceedings under §206(a) 
and, in any event, the order is not appealable. There- 
fore, the petition to review should be dismissed in so 
far as it deals with the Commission’s action under 
§206(a). 


Sierra respectfully contends that PG&E cannot seek 
review of the Commission’s order as to §206(a), first, 
because PG&E is not “aggrieved” by the order, and second, 
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because the decision whether to proceed to a determination 
under §206(a) is entirely within the Commission’s dis- 
cretion. 


A 


Petitioner is not “aggrieved” by the Commission’s order 
and thus cannot seek review in this Court. 


The order of the Commission terminating the proceed- 
ings under §206(a) did not “aggrieve” PG&E and thus it 
has no standing to petition this Court for review. Federal 
Power Act, §313(b). 

As the Supreme Court held, when a public utility has 
agreed iby contract to a rate affording less than a fair 
return, it is not “entitled to be relieved of its improvident 
bargain. * * * In such circumstances the sole concern 
of the Commission would seem to be whether the rate is so 
low asito adversely affect the public interest * * *. 
[TJhe purpose of the power given to the Commission by 
$206(a) is the protection of the public interest, as distin- 
guished from the private interests of the utilities * * *.” 
(350 U. S. at 355) Similarly, in the companion case of 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U. S. 332, 344-45 (1956), the Supreme Court pointed 
out that public utilities “are understandably not given the 
same explicit standing to complain of their own contracts 
as are those who represent the public interest or those 
who might be discriminated against * * *.” 

Thus it is clear that PG&E has no right to complain 
of its own contract or to ask to be relieved of its burden. 
Its private interests are of no concern to the Commission, 
or to this Court, in this proceeding. The Commission, as 
the duly designated guardian of the public interest, has 
investigated the impact of the contract rate upon the 
public interest, has consulted with representatives of the 

NI 
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public,* and has concluded that further proceedings are 
not warranted. PG&E cannot be deemed “aggrieved” by 
that conclusion, for it has not been deprived of or denied 
any right. United Gas Pipe Line Co. v. Federal Power 
Commission, 203 F.2d 78 (5th Cir. 1953). 


The decision whether to proceed to a determination 
under §206(a) is committed entirely to the Commission’s 
discretion both by the terms of the remand and by the 
statute, and its decision not to reopen the proceedings is 
therefore not appealable. 


As is quite clear from the Supreme Court’s opinion, 
remand to the Commission “for such further proceedings, 
not inconsistent with this opinion, as the Commission may 
deem desirable” (350 U. S. at 355) was intended to give 
the Commission an opportunity to consider the contract 
rate in the light of the standards governing application 
of §206(a) as laid down by the Court. It is plain on the 
face of this remand that the question as to whether the 
Commission should hold further proceedings was left 
entirely to the Commission’s discretion. It is also plain 
as a matter of law that, at least in the absence of a com- 
plaint by a party empowered to file a complaint, a decision 
to hold or refuse to hold proceedings under that section 
is committed to the Commission’s sole discretion. 

Section 206(a) authorizes a finding on the lawfulness 
of a contract or other rate “after a hearing had upon [the 
Commission’s] own motion or upon complaint”, while 


* As pointed out in the Commission’s order, the California, Nevada 
and Oregon utilities commissions did not indicate any objection to 
the contract rate. Moreover, “the Commission has not received any 
complaints or protests by any resale customers of PG&E other than 
Sierra or by any ultimate consumers served by PG&E or others.” 
Pet. to Rev., App. p. 9, n. 9. 
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§306,* headed “Complaints”, authorizes “any person, State, 
municipality, or State commission complaining of anything 
done or omitted to be done by any * * * public utility 
in contravention of the provisions of this Act [to] apply 
to the Commission by petition.” Section 306 goes on to 
say that if the public utility shall not satisfy the complaint 
or there shall appear to be any reasonable ground for in- 
vestigating, the Commission shall investigate the matters 
complained of in such manner and by such means as it 
shall find proper. 

It is obvious on the face of these eros that §206(a) 
deals with complaints against public utilities, either by 
a third party claiming to be aggrieved by the utility’s 
actions or by the Commission itself acting as a guardian 
of the public interest, and not with complaints by public 
utilities. As PG&E itself has no right to complain of its 
own contract, and as no “person, State, municipality, or 
State commission” has filed a complaint with the Com- 
mission complaining of PG&E’s contract,** it follows 
that PG&E’s “motion” for a hearing and determination 
under §206(a) was no more than a “request,” addressed 
solely to the discretion of the Commission, that it act 
upon its own motion. As the Supreme Court pointed out 
in Mobile, supra, while a utility may not file a complaint: 


anh * * 


there is nothing to prevent [a public 
utility] * * * from furnishing to the Commis- 
sion any relevant information and requesting it to 
‘Initiate an investigation on its own motion.” (350 
U. S. at 345) (Emphasis added) 


The law is perfectly clear that not only does a statute 
of this nature vest discretionary jurisdiction in an agency, 


“3 ” ease of August 26, 1935, c. 687, 49 Stat. 856, U.S.C.A., Title 


** See note * supra p. 11. 
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but also that an administrative decision not to take action 
under such a statute cannot be the subject of review in 
the courts, even though the party seeking review alleges 
“abuse of discretion.” National Labor Relations Board v. 
Indiana & Michigan Electric Co., 318 U. 8. 9, 18-19 
(1943) ; Leighton v. Securities and Exchange Commission, 
95 App.D.C. 217, 221 F.2d 91 (1955), cert. denied, 350 
U. S. 825 (1955); Hourthan v. National Labor Relations 
Board, 91 App.D.C. 316, 201 F.2d 187 (1952), cert. denied, 
345 U. S. 930 (1953); General Drivers, etc., Local 886, 
AFL v. National Labor Relations Board, 179 F.2d 492 
(10th Cir. 1950); Lincourt v. National Labor Relations 
Board, 170 F.2d 306 (1st Cir. 1948); Crooker v. Securities 
and Exchange Commission, 161 F.2d 944 (1st Cir. 1947); 
Att’y Gen. Manual on Admin. Proc. Act, pp. 94-95 (1947) ; 
see also United States v. George S. Bush & Co., 310 U. 8. 
371, 380 (1940); Federal Trade Commission v. Klesner, 
280 U. S. 19, 25 (1929). 

Thus, in Leighton v. Securities and Exchange Com- 
mission, supra, this Court interpreted §20(a) of the Secu- 
rities Act of 1933,* which provides that the S.E.C. “may 
investigate” the facts “whenever it shall appear to the 
Commission, either upon complaint or otherwise,” that a 
violation of the Act has oecurred. The Court held that: 


“Were we to assume that the action of the Com- 
mission in declining to entertain petitioner’s com- 
plaint, or to investigate the matters pressed by him, 
constituted an order of the Commission nevertheless 
it would be one within the discretion of the Com- 
mission under Section 20 of the Securities Act and, 
in any event, not such an order as would be review- 


* Act of May 27, 1933, c. 38, 48 Stat. 86, U.S.C.A,, Title 15, 
§77t(a). 
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able by this court under Section 9(a) of the Act 
{which is essentially identical to §313(b) of the 
Federal Power Act, which provides for judicial re- 
view]. See Crooker v. Securities and Exchange 
Commission, 1 Cir., 161 F.2d 944, 949. The dis- 
eretionary character of the Commission’s action 
likewise removes it from Section 10 of the Ad- 
ministrative Procedure Act, which excepts from its 
provisions for judicial review agency action com- 
mitted by law to agency discretion. The motion 
to dismiss accordingly will be granted.” (95 App. 
D.C. at 218, 221 F.2d at 91-92) 


The mere fact that the Commission did undertake a 
preliminary investigation to determine whether further 
proceedings under §206(a) were warranted clearly does 
not mean that it is required to go ahead and hold a hearing 
if, in its opinion, “no useful purpose” (Pet. to Rev., App., 
p- 5) will be served thereby. As this Court pointed out 
in Herzog v. Parsons, 86 App. D.C. 198, 181 F.2d 781 
(1950),, cert. dented, 340 U. S. 810 (1950), in dealing with 
a similar provision in the Labor Management Relations 
Act of 1947," if it were otherwise, “the administrative pro- 
ceedings of the Board would be hampered by the necessity 
of proceeding to a hearing on even the most frivolous of 
charges * * *.” (86 App. D.C. at 204, 181 F.2d at 787) 

It is thus very clear from the statute and the cases, as 
well as the remand, that PG&E’s petition to review must 
be dismissed in so far as it seeks review of that part of 
the Commission’s order which terminated the proceedings 
under $206(a). 


* Act of June 23, 1947, c. 120, 61 Stat. 149, U.S.C.A., Title 29, 
§160(k). 
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iil 


PG&E’s contention that “the contract rate was not 
meant to be fixed for the term of the contract” (Pet. 
to Rev., p. 4), and that therefore its unilateral 1953 
filing did change the contract rate, is barred by the 
judgment of this Court as affirmed by the Supreme 
Court, and is outside the scope of the remand to the 
Commission. Moreover, PG&E’s statement that this 
contention “was not presented to the Supreme Court” 
is false. 


This five-year litigation has directly or indirectly in- 
volved the attention of the Supreme Court of the United 
States, two United States Courts of Appeals, one Federal 
district court* and the Commission. Throughout this 
period and in every forum PG&E’s unceasing objective 
has been to establish its right to change its contract by 
the unilateral 1953 filing of a higher rate. 

One might have supposed this objective would have 
been abandoned after the Supreme Court concluded that 
“neither PG&E’s filing of the new rate nor the Com- 
mission’s finding that the new rate was not unlawful was 
effective to change PG&E’s contract with Sierra.” (350 
U. S. at 353) That PG&E had no doubt as to what the 
Supreme Court had decided is evident from its statement 
to the Court, shortly after the decision, that: “* * * The 


* The Federal district court is the United States District Court 
for the Northern District of California, Southern Division, where 
Sierra is suing PG&E for restitution of the sums in excess of the 
contract rate unlawfully collected by PG&E from the date of the 
original Commission order to the Supreme Court’s decision. That 
action has been stayed until final disposition of this proceeding, on 
the theory, which we believe to be erroneous, that the remand to the 
Commission meant to allow the Commission to proceed retroactively 
under §206(a). 
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Court has decided that the rate in question could not be 
changed through the process of a filing and proceeding 
under Section 205 of the Federal Power Act” (Appendix, 
lla), its further statement that “We do not contest that 
** * PG&E will be obligated to refund all of the increases 
collected from Sierra for the period prior to June 17, 
1954” (Appendix, 12a), and its assertion that, “If the 
Commission finds in favor of Sierra that the contract 
rate is not against the public interest, the increase sub- 
sequent to June 17, 1954, must be refunded to it”. 
(Appendix, 13a-l4a) 

Only five months later, however, after its “motion” 
to reopen on the public interest issue had been pending 
long enough to raise doubt as to its disposition, PG&E 
blatantly repudiated its advice to the Supreme Court and 
presented to the Commission an entirely different issue: 
its “basic contention” that it did have a right to change 
the contract by its unilateral filing because the contract 
“contemplates a changeable and not a fixed rate;” that 
on review of the initial Commission order “PG&E had 
no basis for insisting upon a court determination of its 
contention ;” that the Commission should make a finding 
in support of the “basic contention;” and that “this find- 
ing would completely dispose of the case” by establishing 
that PG&E’s unilateral 1953 filing of a higher rate had 
abrogated the contract rate. (Appendix, 15a, 16a, 17a, 
21a) 

We submit that merely to state the record of PG&E’s 
irreconcilable advice to the Supreme Court and to the Com- 
mission sufficiently demonstrates that PG&E is not pro- 
ceeding in good faith but merely for delay when it asks 
this Court, in the petition to review, to require a Commis- 
sion hearing on the contention that the contract rate was 
not meant to be fixed for the term of the contract but was 
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meant to be unilaterally changeable by PG&E. We further 
submit that the petition to review, in so far as it relies 
on this contention, should be summarily dismissed, for it 
is perfectly clear that PG&E is barred from urging this 
contention at this stage of the proceedings: first, because, 
contrary to PG&E’s assertion, the issue has already been 
presented to the Supreme Court and decided adversely to 
petitioner, and second, because even assuming arguendo 
that the issue has not been previously adjudicated, it is 
too late for petitioner to raise it now. 

PG&E’s statement in the petition to review that the 
issue as to the meaning of the contract “was not presented 
to the Supreme Court for its determination” (Pet. to Rev., 
p. 10) is a plain misstatement of fact. In PG&E’s reply 
brief before the Supreme Court, the concluding statement 
of PG&E’s argument was as follows: 


“In a few words, neither Sierra nor public opin- 


ion were demanding a fixed rate, nothing in the 
situation required a fixed rate and nothing in the 
negotiations, the contract, or the explanations of the 
contract in the 1948 proceeding ever suggested that 
a fixed rate had been discussed, much less agreed 
upon.” (Appendix, 10a) (Emphasis added) 


This summation was preceded by several pages of factual 
assertions to the same effect, including the following: 


“T. The Evidence Actually Shows That It Was 
Understood That the Purpose of the Term of 
the Contract was to Protect PG&E’s Investment. 


“To argue that PG&E consented to possible loss of 
all return for up to 30 years on a new investment 
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in excess of one million dollars is absurd and con- 
trary to the express testimony.” (Appendix, la, 5a) 


“J. The Adoption of Schedule P-31 Charges Does 
Not Support Sierra’s Contention That the Rate 
Was to Be Fixed for the Contract Term. 


cd * * 


“Sierra would argue * * * that the Sierra rate 
is a fixed rate for the 15 to 30 vear term of its con- 
tract. We have already shown that the conclusion 
does not follow because the 15 year term was pro- 
posed for protection of the new investment * * *.” 
(Appendix, 6a) 


“Sierra was not * * * trying to extract from 


PG&E an agreement for an unchangeable rate.” 
(Appendix, 10a) 


The Supreme Court was obviously totally unimpressed 
with PG&E’s contentions. Thus, it stated that “to fore- 
stall the potential competition, PG&E offered Sierra a 
15-year contract for power at a special low rate, which 
offer Sierra finally accepted in June 1948.” (350 U. S. 
at 352) In holding that the contract was binding upon 
PG&E despite the unilateral filing of a higher rate, the 
Court concluded that “neither PG&E’s filing of the new 
rate nor the Commission’s finding that the new rate was 
not unlawful was effective to change PG&E’s contract 
with Sierra.” (350 U. S. at 353) And, in discussing the 
§206(a) issue, it stated that “* * * it does not follow 
that the public utility may not itself agree by contract to 
a rate affording less than a fair return * * *.” (350 
U. S. at 355) A cursory reading of the opinion un- 
equivocally indicates that the Supreme Court held that 
the contract before it was a fixed-rate contract, and 
rejected the assertions to the contrary. 
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Nor can PG&E gain any solace from the fact that the 
Court remanded the case to the Commission. It is only 
too obvious that the sole purpose of the remand was to 
enable the Commission, if it so desired, to make a deter- 
mination under §206(a) as to “whether under the facts 
of this case the contract rate is so low as to have an 
adverse effect on the public interest * * *.” (350 U. S. 
at 355) All other issues in this case were permanently 
closed by the Supreme Court’s decision. For nothing 
is more clearly settled than that after the Supreme Court 
issues its mandate no contention or issue which might 
require a change in any part of the Supreme Court’s 
original decision may be raised before a lower tribunal. 
Briggs v. Pennsylvania R.R., 334 U. S. 304 (1948); 
Kansas City So. Ry. v. Trust Co., 281 U. S. 1 (1930); 
In re Potts, 166 U. S. 263 (1897). 

Thus, it is perfectly clear that any consideration by this 
Court of the contention that the contract rate was not 
meant to be fixed is barred by the judgment of the 
Supreme Court and completely outside the scope of the 
remand for “further proceedings, not inconsistent with 
this opinion, as the Commission may deem desirable.” 

Even assuming arguendo that the Supreme Court can 
be said not to have adjudicated the nature of the con- 
tract, it is hornbook law that PG&E cannot raise the 
issue now. PG&E’s statement that on review it “had no 
basis for insisting upon a court determination of its con- 
tention” as to the meaning of the contract is just not true. 
(Appendix, 21a) The law is well settled that a decision 
below, whether of a court or of an agency, must be 
affirmed, even though the lower court or administrative 
body “relied upon a wrong ground or gave a wrong rea- 
son.” Helvering v. Gowran, 302 U. S. 238, 245 (1937). 
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Thus, an appellee is permitted to present to the appellate 
court any contention which would sustain the decision 
appealed from, even though the argument was never men- 
tioned or considered below. Helvering v. Gowran, supra, 
at 245-47; Jaffke v. Dunham, 352 U. S. 280 (1957). 

Accordingly, PG&E, which initially prevailed before the 
Commission but supposedly on the wrong theory, was 
entitled to and bound to support the Commission’s order, 
in this Court and in the Supreme Court, on any theory 
which it thought appropriate. Moreover, it was free to 
request and obtain any remand to the Commission which 
it could justify in the light of its conduct of the case. 
Helvering v. Gowran, supra, at 247. Thus, even assum- 
ing that the fixed-rate “issue” has never been decided 
by any court, petitioner is barred by elementary prin- 
ciples of res adjudicata from raising it now. For it is 
settled law that a judgment “is a finality as to the claim 
or demand in controversy, concluding parties and those in 
privity with them, not only as to every matter which was 
offered and received to sustain or defeat the claim or 
demand, but as to any other admissible matter which 
might have been offered for that purpose.” Cromwell v. 
County of Sac, 94 U. S. 351, 352 (1876); see also Chicot 
County Drainage Dist. v. Baxter State Bank, 308 U. S. 
371 (1940); Grubb v. Public Utilities Commission, 281 
U. S. 470 (1930); Baltimore S.S. Co. v. Phillips, 274 U. S. 
316 (1927); United States v. California & Ore. Land Co., 
192 U. S. 355 (1904). 
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Conclusion 


It is now five years since PG&E breached its contract 
with Sierra and over two years since the Supreme Court 
held ineffective PG&E’s attempt to change the contract 
rate by filing a schedule of higher rates. Yet PG&E still 
retains approximately $900,000 which it unlawfully col- 
lected under the Commission’s invalid order of 1954, and 
in its present petition to review seeks the aid of this 
Court to establish that the filing made five years ago was 
effective to change the contract rate. 

As we have shown, PG&E has no grounds for raising 
the issues sought to be presented in its petition to review. 
So that the Court may fully understand the nature of 
PG&E’s actions, we would also like to point out that even 
if these issues were appealable as a matter of law, they 
are fictitious and sham as a matter of fact. 

PG&E’s contention that the contract rate is so low as to 
impair its ability to perform its service is ridiculous on 
its face, for, as appears from their own Submission 
(Appendix, 18a), the contract covers less than 1% of 
PG&E’s gross electric business. The contention that the 
low rate could place a burden on PG&E’s other consumers 
flies directly in the face of the California Commission’s 
statement, quoted in this Court’s opinion on the prior 
appeal, “that the special contracts were entered into sae 
with the clear understanding that [PG@E’s] * * * stock- 
holders must bear any burden * * *.” (96 App.D.C. at 
141, 223 F.2d at 606) (Emphasis added) And as we have 
seen, the Commission, after investigation, has found that 
none of PG&E’s other customers contends that the rate 
is unduly discriminatory. 

Finally, as we have seen also, PG&E's contention 
as to the meaning of the contract is based upon the 
plain misstatement that no such issue was argued by it 
before the Supreme Court. We would point out also that 
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PG&E’s contention that this issue was not so presented 
is a barefaced attempt to persuade this Court that its 
own decision on the prior appeal, as well as that of the 
Supreme Court, was rendered on a non-existent and moot 
issue. 

We submit that PG&E’s petition to review is not only 
non-appealable, sham and frivolous but in our judgment 
contemptuous of the prior decisions of this Court and 
of the Supreme Court of the United States. We submit 
also that it is plainly filed for the purpose of delay. 
As PG&E well knows, Sierra is now in need of additional 
power and is currently engaged in negotiating for such 
power with PG&E. The purpose of these proceedings is 
obviously to harass, impede and hamper Sierra in the 
course of such negotiations. 

It is respectfully submitted, therefore, that regardless 
of any other issues presented, PG&E’s petition should be 
dismissed on the ground that it is frivolous and sham, and 
made solely for the purpose of delay, and that Sierra 
should be awarded damages and double costs pursuant to 
Rule 23. 


Respectfully submitted, 


WiuuaM C. CHAnter, 
Lawrence A. Baker, 
40 Wall Street, 
New York 5, New York, 
Attorneys for Intervener, 
Sterra Pacific Power Company. 


Of Counsel: 


Wixrnrop, Stmson, Putnam & Roserts, 
40 Wall Street, 
New York 5, New York, 


J. Pamir Baun, 
STEPHEN A. WEINER. 


April 17, 1958. 
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APPENDIX 


EXHIBIT A 


Excerpts from PG&E’s Reply Brief before the Supreme 
Court dated November 4, 1955, in Federal Power Com- 
mission v. Sierra Pacific Power Company, 350 U. S. 348 
(1956). 


Sd te * * * 


[26] 


IL Tre Evmence Acruatty SHows Tuat It Was UNDER- 
stoop THaT THE PURPOSE OF THE TERM OF THE CONTRACT 
Was to Prorect PG&E’s INVESTMENT. 


The direct and positive evidence of the contract itself 
and the virtually contemporaneous statements in the 1948 
hearing before the California Commission prove that the 
purpose of the 15-year term was protection of the new 
investment in a 100,000 volt transmission line. 

Two prior contracts, each of which called for a new 
transmission line, had 15-year terms. PG&E’s first pro- 
posal to Sierra in 1947 was for a new line and a new 15- 
year term. The 15 years was accepted without discussion 
throughout the negotiations and without relation to the 
rate. 

It is significant that the contract relates the 15-year 
term to the completion of the new 110,000 volt line and 
requires a new 15-year term to begin when a second such 
line is completed and placed in operation to meet Sierra’s 
requirements. 

When to this internal evidence of the contract is added 
the statements of both parties made before the present 
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(27) 


[27] 
controversy arose there can be no doubt that the term of 
the contract was intended to protect their respective invest- 
ments, As to the reason for the 15-year term, Mr. Pollard 
testified for PG&E before the California Commission in 
1948: 


“Well, of course, that was—on our part was in 
order to guarantee that we would have business for 
a long enough period of time to warrant us in 
making the investment in the cost of the new line 
and amortizing it. And, furthermore, followed the 
same pattern as previous contracts we have had in 
each of which instances a substantial investment 
was made for service of this customer. And, simi- 
larly, 15-year contracts were taken at each of those 
times for that reason.” 


In the same proceeding Sierra’s president testified on 
the necessity for a 15-year contract as follows: 


_ “When load conditions are such that you have to 
have additional capacity it might be that that addi- 
tional capacity could be arranged to carry you over 
for a short period—be sufficient to carry you over 
for a short period, but in case where you have to go 
to a relatively large investment it is only fair and 
business—proper business that the Company you 
are negotiating with gets a proper return on the 
investment for that period. That is the basis upon 
which we would operate ourselves, we would not 
expect anybody to go to a large investment which 
is necessary in order to give the Company capacity 
they need for any shorter period than that.” 


In cross-examination, Sierra’s president further said: 


_ “Q. This contract effectively ties Sierra’s hands 
for 15 years, will it not? 
A. In what way do you mean? 


31. R. 200, emphasis supplied. 
32. R.207, emphasis supplied. 
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(28) 


[28] 


Q. Well, because of the fact that you are pro- 
hibited from developing any further power facilities 
of your own? 

A. No, I do not think that is true. The contract 
is worded in that way, if the parties have a modifi- 
cation that is justified I think the parties can get 
together on it. In other words, only the—the prin- 
cipal thing that the selling party would have—I 
might be corrected on this if I am wrong from 
P.G.&E. Company—would be idle investment. In 
other words, if we had a development that we found 
feasible and it came in at a time when any invest- 
ment was [not]** made idle by the P.G.&E. in other 
words, at a time when they might have to put in 
additional investment even to serve it, it would not 
penalize P.G.&E. if we went ahead on it and we 
could make arrangements with them to do so.” 


In other words, Sierra believed that PG&E’s primary 
concern was its investment and that a modification of the 
contract for Sierra’s benefit would be justified under any 
circumstance where PG&E’s investment was protected. If 
Sierra’s president had exhibited the same reasonable atti- 
tude which he expected from PG&E in 1948 toward PG&E 
in 1952 when requested to renegotiate the present rate in 
accordance with the order of the California Commission®*® 
this proceeding would doubtless have been unnecessary. 

In the present proceeding in 1953 Sierra’s president 
testified that in his 1948 testimony before the California 
Commission he gave all the reasons which he could think 
of in support of the contract. The transcript of that pro- 
ceeding will be scanned in vain for any indication that 


33. The context requires insertion of the “not” at this point. 
34. R. 216. 
35. R. 61, 283, 285. 











4a, 
(28, 29) 


PG&E intended to give up any right to initiate a rate 
inerease or that Sierra ever had any such understanding. 
Are we to 


[29] 


believe now that it was mere oversight that when the 15- 
year term was mentioned in 1948, Sierra’s president 
thought only of a proper return for PG&E’s investment 
rather than a guaranteed rate for Sierra, even though 
he was obviously looking for reasons to satisfy his 
Nevada opposition? 

Not. quite two years later, before the California Com- 
mission in 1950, Mr. Moulton, PG&E’s vice president and 
executive engineer, explained the difference between the 
15-vear term of the Sierra contract and the 5-year term 
of other resale contracts as follows: 


“We finally made a 15-year contract with Sierra 
‘Pacific. We made a longer contract because we 
‘under[took]** to build an additional line to supply 
them and we felt we needed that protection of a 
long contract.”* 


Even in 1952, after Sierra had determined to oppose 
any increase by PG&E, Sierra’s president before the 
California Commission on cross examination testified as 
follows: 


36. ‘The text has “understood” at this point, clearly a reporter's 


error. 

37. ‘R. 273. Emphasis supplied. This testimony also shows that 
Sierra ‘is completely mistaken in interpreting Mr. Moulton’s testi- 
mony as support for its position that the contract rate could not be 
changed. Mr. Moulton recognizes that the purpose of the 15 year 
term was to protect the new investment. This testimony was given 
within a few months after initiation of service over the new 110,000 
volt line to Sierra, and the fact that an increase was not deemed 
warranted at that time does not constitute a bar to an increase 
under conditions of greatly increased cost. 
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(29, 30) 


“Q. Is it not a fact, Mr. Tracy, that Pacifie Gas 
and Electric Company was insisting on a 15-year 
contract in order to protect it in a very large invest- 
ment that it had to make in facilities in order to 
bring power to the summit to supply to the Sierra 
Power Company? 

A. I think that works both ways. Yes, our com- 
pany wished to have a firm contract too to cover 
our investment.” (Ex. 23, pp. 1418, 1419) 


[30] 


In the same proceeding Sierra’s president also testified 
as follows: 


“Q. Now do you have any question in your own 
mind as to the right of this Commission to change 
or modify the terms of contracts made between a 
public utility and one of its customers? 

A. It is my understanding that the Commission 
has jurisdiction over rates, yes, sir. 

Mr. Orrick: I didn’t hear that answer. Would 
you read that back, please? (Record read.) 

Mr. Duval: In having jurisdiction over rates, it 
ean increase or decrease the rates, would you agree 
with that? 

A. I presume that.’*® 


Protection of investment is not accomplished by ignor- 
ing diminishing returns. Failure to allow a fair return 
on property devoted to public utility service is confiscation 
of that property. To argue that PG&E consented to 
possible loss of all return for up to 30 years on a new 
investment in excess of one million dollars is absurd and 
contrary to the express testimony. 


38. R. 329. 
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J. Tse Apoprion or ScHEDULE P-31 CHarces Doses Not 
Support Srerra’s Contention THatT THE Rate Was 
TO BE FIXED FoR THE ConTRACT TERM. 


When the present contract was being negotiated with 
Sierra in 1947 and 1948 PG&E had on file with the Cali- 
fornia Commission two tariffs of general application for 
intra-state resale electric service to customers who pur- 
chased all of their energy requirements from PG&E. One 
of these, Schedule P-31,°* offered a rate approximately 
10% below the other to resale customers who would 
enter into a five vear contract for service. The contract 
with Sierra did 

[$1] 


not incorporate the P-31 rate as such. It simply provided 
a schedule of demand and energy charges equivalent to 
those in effect under the P-31 tariff, plus a stand-by 


charge, and incorporated certain of the conditions of that 
tariff. 

Sierra would argue first that the P-31 rate was estab- 
lished as a fixed rate for the term of each five-year contract 
and therefore that the Sierra rate is a fixed rate for the 
15 to 30 year term of its contract. We have already shown 
that the conclusion does not follow because the 15 year 
term was proposed for protection of the new investment 
long before the P-31 rate entered into the negotiations. 
The premise that the P-31 rate could not be changed is 
equally unsound. 

The California Commission has twice increased the P-31 
rate since its adoption in 1945. The first occasion was in 
1950 in response to PG&E’s application for a 6% rate 
increase. The second occasion was in 1952 when the Cali- 
fornia Commission superseded Schedule P-31 by Schedule 
R, which is equivalent to the rate proposed in this pro- 


39. R. 299. 
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ceeding. In each of those cases the Commission excepted 
from the increase certain named customers but the balance 
were required to pay the increased rate beginning with the 
effective date of the general increase regardless of the fact 
that they were being served under term contracts. This is 


[32] 


convincing evidence that the California Commission does 
not regard the P-31 rate as immune from changes when 
required by increases in the cost level. 

The testimony of PG&H’s rate engineer in 1945, to the 
effect that users of the P-31 rate were assured of the lower 
rate for a five-year term (quoted by Sierra in its brief at 
pp. 31, 49), sounds impressive when isolated from its con- 
text. We believe, however, that a study of the record of 
that proceeding will show that Mr. Beckett meant “lower 
than the P-6 resale schedule” and that he did not have in 
mind a fixed rate regardless of cost considerations. In any 
event the California Commission has set the matter at rest 
by granting the increases above described. 


39a. As to the 1950 increase of 6%, Exhibit 18 shows that Pacific 
requested an increase in each of its filed schedules and was author- 
ized to make such increase effective for service from April 15, 1950 
subject only to the named exceptions. Pacific estimated that it would 
receive additional revenue of $140,000 annually from resale cus- 
tomers as a result of this increase. 

As to the 1952 increase, Exhibit 17 shows that the California 
Commission authorized cancellation of all existing schedules and 
transfer of customers to the increased schedules applicable to the 
service rendered, including Schedule R for resale customers sub- 
ject only to exception for certain listed contracts. 

The exception of Sierra from the 1952 increase was expressly 
stated by the California Commission to be for the purpose of allow- 
ing an opportunity for the parties to renegotiate the contract “in 
the light of the new basic resale schedule,” i.e. Schedule R (Ex. 17, 
p. 41). The refusal of Sierra to negotiate (T. 988) does not convert 
this exception into a final disposition of the matter by the Califor- 
nia Commission. The matter is pending before that Commission in 
a new proceeding. 
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K. Sierra Dm Nor NeEcorrate oN THE Basis THatT aN 
ALTERNATIVE SOURCE OF Power Was ActTuaLLy AVAIL- 
ABLE. 


Sierra never did act like a buyer playing one competitor 
against another. In October of 1947, Sierra’s president ex- 
plained to PG&E that his company was not prepared to 
continue negotiations, that there was local political pres- 
sure to bring Shasta power into Nevada which hampered 
Sterra’s negotiation, and that Sierra could not afford to 
offend Shasta power advocates.** Itis evident that PG&E 
was not given the impression that Sierra found anything 
desirable in the proposal for Bureau power. Instead, 
Sierra was making it clear that it was faced with public 
pressure urging “cheap” government power and ignoring 
the practical re- 

[33] 


quirements of the situation. The following testimony 
given by Sierra’s president in this proceeding illustrates 
this point: 


_ “Q. Mr. Tracy, when Pacifie Gas and Electric 
gave up the fuel escalator clause and submitted the 
proposed form of contract to you after the agree- 
ment on the demand and energy charge, what was 
your opinion as to why they were willing to give 
up that clause, which would have tended to protect 
them against at least one of the larger elements of 
risk in so long a term contract? 
| [Objection by Mr. Searls on ground of irrelevancy 
overruled] 
Sd * & s & 

_ A. They did not inform me as to the reason and I 
certainly would not take it upon myself to guess. 

By Mr. Wahrenbrock. Q. Did you think you had 
outsmarted them on that? 


40. R. 340. 
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A. No. That isn’t the correct answer. We 
thought that we had showed them sufficient reasons 
for proposing to us a lower rate. 

Q. Namely the threat of taking your load some 
place else. 

A. The potential competition that was very preva- 
lent. The papers were full of it. As I testified be- 
fore, all the groups were active. The Chamber of 
Commerce had a power committee.’* 


Notice that Mr. Tracy declined to state that he threatened 
to take his load elsewhere. To him the word “competition” 
seems to be synonymous with “public pressure” since he 
stated in his testimony that even after the contract with 
PG&E was signed and approved by the California Com- 
mission, he was bothered by “competition”.# 


[34] 


In the face of all this evidence, which boils down to the 
fact that Sierra could not get the power it needed except 
from PG&E and the fact that any alternative was bound 
in the long run to mean high but uncertain costs when all 
factors were taken into account, Sierra’s argument that it 
gave up a bargaining position or that either it or its cus- 
tomers have lost anything by making a contract with PG&E 
for service at a rate subject to regulatory change is with- 
out foundation. 

“The papers were full” of competition and it was “very 
prevalent,” but this sort of competition was more of a 
problem to Sierra than to PG&E. Sierra had no illusions 
about the desirability of a contract for Bureau power as is 
demonstrated by the intra-company communications which 


41. Transcript, pp. 937, 938 (not printed). 
42. R. 54. 
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list Mr. Devore’s or Mr. Tracy’s objections to such an 
arrangement.* 

Sierra was not making fine calculations to determine the 
cost of various alternatives nor was it trying to extract 
from PG&E an agreement for an unchangeable rate. The 
15-year term was important from the investment stand- 
point. Sierra endeavored to and did obtain the lowest 
available rate from PG&E but this was a standard rate, 
available to qualified resale customers whether or not they 
had competitive sources of supply. 

PG&E undoubtedly felt the effect of the public pressure 
and concluded that it should offer its standard resale rate, 
the P-31 tariff, but it did not expect that this rate would be 
fixed in the face of cost changes. 

When called upon at the California hearing in 1948 to 
justify making the contract with PG&E, Mr. Tracy at- 
tempted to educate the public representatives from Nevada 
to the facts of the situation which Sierra then faced. He 


[35] 


showed that he really had no choice in the matter. He did 
not claim that the 15-year term was agreed upon to secure 
a favorable rate; he explained that it was a necessary pro- 
tection for the new investments to be made. The public 
representatives were satisfied with this and withdrew their 
opposition. | 

In a few words, neither Sierra nor publie opinion were 
demanding a fixed rate, nothing in the situation required a 
fixed rate and nothing in the negotiations, the contract, or 
the explanations of the contract in the 1948 proceeding 
ever suggested that a fixed rate had been discussed, much 
less agreed upon. 


43. R. 347-348, 350-351, 353-355. 
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EXHIBIT B 


Excerpts from PG&E’s Brief in Opposition to Motion to 
Amend and Supplement Last Sentence of the Court’s 
Opinion, in Federal Power Commission v. Sierra Pacific 
Power Company, 350 U. S. 348 (1956). 


No amendment is necessary to clarify the Court’s direc- 
tion for further proceedings. Sierra is dissatisfied with the 
consequences, not the meaning, of the Court’s order and, 
after the time to apply for a rehearing has expired, has 
moved for amendment in order to prevent the application 
of established principles of law and equity in such further 
proceedings—principles clearly enunciated by this Court 


itself in the only cases which deal directly with the subject 
at hand. 

The situation in brief is this: The Court has decided 
that the rate in question could not be changed through 
the process of a filing and proceeding under Section 205 
of the Federal Power Act. The Court observed, how- 
ever, that if the proceeding satisfied in substance the 
requirements of Section 206(a), the manner in which it 
was begun was immaterial and that the Commission’s order 
“if based on the necessary findings could have been effective 
to prescribe the proposed rate as the rate to be in effect 
prospectively from the date of the order, June 17, 1954”. 
However, the Court declined to accept the Commission’s 
conclusion that the contract rate was unlawful because it 
appeared “on its face to be based on an erroneous stand- 
ard”. After describing the general nature of the standard 
to be applied, the Court then stated that the application of 
the standard to the facts of this case is to be made in the 
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[3] 
first instance by the Commission. The Court “therefore” 
affirmed the order of the Court of Appeals which had set 
aside the Commission’s order and gave instructions “to 
remand the case to the Federal Power Commission for 
further proceedings, not inconsistent with this opinion, as 
the Commission may deem desirable”. 

The court is now asked to decide whether Sierra is 
entitled to relief in the nature of restitution of the entire 
increase since it was placed in effect on September 6, 1953. 
In Morgan v. U. S. a similar question as to restitution of 
money impounded in a rate proceeding was advanced as a 
ground to support a petition for rehearing of a decision 
declaring invalid a rate fixing order. The Court denied 
the petition, saying in effect that the question was pre- 
mature.” Regardless of whether the Court would consider 
the question premature in the case at hand, we think the 
course to be followed here is so clear that amendment of 
the Court’s opinion is unnecessary. 

We do not contest that upon remand and when the judg- 
ment of this Court shall have finally become effective, 
PG&E will be obligated to refund all of the increase col- 
lected from Sierra for the period prior to June 17, 1954. 
This represents the increase collected during the pendency 
of the proceeding before the Federal Power Commission, 
under the provisions of Section 205 which the Court has 
held were not available to PG&E. In fact, although the 
Court’s judgment has not become finally effective, PG&E 
has already refunded, on the basis of the Court’s opinion, 
this amount with six per cent interest—a total of 
$382:022.37. This amount was tendered to Sierra and 
accepted without prejudice to whatever rights 


1. 304 U.S. 1 (1938). 
2. 304 U.S. 1, 26. This case and the subsequent opinion of this 
court denying restitution are discussed in greater detail infra, pp. 
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[4] 
Sierra might have to refund of the increase collected from 
and after June 17, 1954. 

The increase collected after that date is held by PG&E 
subject to final determination of the issues in this pro- 
ceeding. Lest there be any doubt about the matter, we 
expressly declare that the latter amounts are being held 
subject to the disposition of this Court, or the court below 
in accordance with its jurisdiction, with the same effect as 
though this amount had been deposited with the court in 
accordance with a stay order.™ If either the Court or 
Sierra seriously questions the ability or willingness of 
PG&E to respond to the order of any court having juris- 
diction with respect to disposition of the amount so 
retained and collected, PG&E hereby offers to deposit in 
eourt the amount of the increase subsequent to June 17, 
1954, to be held until the matter is finally determined and 
to be disposed of thereafter in accordance with such 
determination. 


II. 


We respectfully submit that the determination of the 
rights of the parties in this proceeding must be made upon 
the basis of a finding of the Federal Power Commission as 
to whether the contract rate was in fact contrary to the 
public interest, applying the standards enunciated herein 
by this Court. As soon as the case is returned to the 
Commission PG&E intends to request the Commission to 
reopen the proceeding for the purpose of making a deter- 
mination and findings on these issues. If the Commission 
finds in favor of Sierra that the contract rate is not 
against the public interest, the increase subsequent to 


2a. No stay was requested by Sierra. Its position is therefore 
even weaker than that of the claimants to restitution of impounded 
moneys in Morgan v. United States, discussed infra, pp. 6-7. 
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June 17, 1954, must be refunded to it. If the Commission 
finds in favor of PG&E that the contract rate was con- 
trary to the public interest, 


[5] 
then there will be no reason in law or equity why PG&E 
should not be entitled to the increase from June 17, 1954. 


* * La * bad 
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EXHIBIT C 


Excerpts from PG&E’s Submission dated October 13, 
1956, Pacific Gas and Electric Co., FPC Docket No. E- 
6482. 

[1] 


Suspmission oF Paciric Gas anp Eectric Company 


Pacific Gas and Electric Company asks the Commission’ 
to make clearly lawful the rate known as Schedule F.P.C. 
No. 3, Supplement No. 1. This is the rate which the 
Commission found lawful in its opinion No. 270 of June 
17, 1954, in Docket No. E-6482. That case, which was 
appealed, has been remanded to the Commission with 
instructions to take such further proceedings, not incon- 
sistent with the Supreme Court’s opinion, as the Commis- 
sion may deem desirable’. 

The remand of the Court and both PG&E* and Sierra* 
have brought this matter again to the attention of the 


[2] 
Commission. PG&E by its motion of June 8, 1956, has 
asked the Commission to reopen Docket No. E-6482 and 
to make findings material to the issues raised by the 
Supreme Court’s opinion. PG&E by its supplemental 
motion of October 10, 1956, has also asked the Commission 
to reopen Docket No. E-6482 in order to make findings 
material to PG&E’s basic contention, yet undecided by 
the Commission, as to the true nature of the contract rate 
in question (Schedule F.P.C. No. 3). Sierra has asked 
the Commission by its complaint of July 20, 1956 (Docket 


1. Federal Power Commission. 

2. F.P.C.v. Sierra Pacific Power Co., 350 U. S. 348 (1956). 
3. Pacific Gas and Electric Company. 

4, Sierra Pacific Power Company. 
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No. E-6697) to examine the question whether PG&E is 
presently charging an unlawful rate by charging Schedule 
F.P.C. No. 3, Supplement No. 1. 

This submission amplifies and supports PG&E’s motions 
for reopening and further hearing in Docket No. E-6482, 
and its answer in Docket No. E-6697. It states briefly 
the facts, the issues and the argumentation bearing on the 
issues. The argument will show— 


(a) the Commission can and should act in this matter, 


(b) the contract between PG&E and Sierra contem- 
plates a changeable and not a fixed rate, 


(c) the facts warrant the Commission making the 
findings needed to support its determination that 
Supplement No. 1 rates were and are lawful, 


(d) Sierra has no basis for filing its complaint. 


* * * * * 


[17] 
Tue Issues PRESENTED TO THE ComMMISSION. 


There are now three proceedings which concern this 
Commission: (1) the remand of the main rate proceeding 
(Docket No. E-6482) by the Supreme Court, (2) the 
separate action in the District Court for restitution, and 
(3) the complaint proceeding brought by Sierra for 
charging of the rates in Supplement No. 1 to Schedule 
F.P.C. No. 3, (Docket No. E-6697, now consolidated with 
Docket No. E-6482 by order of the Commission issued 
September 7, 1956). In all of these proceedings the 
fundamental question is the same: what is the lawful rate 
to be charged Sierra for the electric service rendered it 
by PG&E? 

The answer to this basic question depends first of all 
on the nature of the contract rate which PG&E has sought 
to have changed. If PG&E is correct in its basie conten- 
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tion that the contract rate was never intended by the 
parties to be a firm rate, but was intended to be subject 
to change in accordance with usual concepts to reflect 
' changes in PG&E’s costs of service for resale customers, 
then the Commission need merely find this to be the fact. 
| This finding would completely dispose of the case, for the 
' Commission has already by its order of June 17, 1954, not 
only found the old rate “unreasonable” and the new one 
| “reasonable” according to usual concepts, but also found 
the new rate substantially the same as the rate charged 


[18] 
another utility for the only other resale service rendered 
by PG&E in interstate commerce. (PG&E’s supplemental 
' motion of October 10, 1956, for reopening in Docket 
No. E-6482 asks the Commission to make this finding and 
asks that additional evidence be taken as to the nature of 
the contract rate, including testimony of N. R. Sutherland, 
the President of PG&E, who participated in the final 
negotiations for the contract.) 

On the other hand, should the Commission decide against 
PG&E’s basic contention and also construe the Commis- 
sion’s approval of the 1948 contract as an approval of 
a contract rate intended to be fixed for a term of more than 
15 years, then the Commission must apply a new concept 
of rate-making to the 1948 contract. Under this view, the 
Commission must apply the test laid down by the Supreme 
Court in determining whether the contract rate may be 
changed. This test, as stated by the Court, requires the 
Commission to determine whether the contract rate “is so 
low as to adversely affect the public interest—as where 
it might impair the financial ability of the public utility 
to continue its service, cast upon other consumers an 
excessive burden, or be unduly discriminatory”. (PG&E’s 
motion of June 8, 1956, to reopen Docket No. E-6482 asks 


the Commission to make this determination.) 
s e * ad we 











(Schedule 1, Sheet 1 
Schedule 2, Sheet 1) 


[Schedule 1, Sheet 1] 
1955 1956 


$ 
Revenue under [Sierra] 
Contract Rate * * * 1,946,536 CaO OR ne 


[Schedule 2, Sheet 1] 
Paciric Gas anp Exectric Company 
Electric Department 


* * * * * 


(In Thousands of Dollars) 


* * bal * * 


1955 1956 
Recorded Estimated 


Gross Operating 
Revenue 290,093 297,708 
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Excerpts from PG&E’s Supplemental Motion dated 
October 10, 1956 for Reopening and Further Hearing, 
_ Pacific Gas and Electric Co., F.P.C. Docket No. E-6482. 


[1] 


m * * ® * 


SUPPLEMENTAL Morion or Pacrric Gas anp ELECTRIC 
CoMPANY FOR REOPENING AND F'uRTHER HEARING 


In its Motion for Reopening and Further Hearing 
already on file herein, Pacific Gas and Electric Company, 
hereinafter called PG&E, asked that this proceeding be 
reopened to make certain findings relevant to the question 
whether the rate under Schedule F.P.C. No. 3 was so 
low as to have an “adverse effect on the public interest” 
under the decision in F.P.C. v. Sierra Pacific Power Co., 


350 U. S. 348. 
PG&E hereby makes this supplemental motion in ac- 
cordance with the following: 


[2] 


1. During the previous proceeding before the Commis- 
sion, Sierra took the position that the filing by PG&E 
on February 2, 1953, of its proposed new rate schedule 
under Section 205(d) of the Federal Power Act should be 
rejected because the contract between Sierra and PG&E 
precluded such a filing. Sierra argued that the rate 
specified in the contract was intended by the contracting 
parties to be a firm rate for the fifteen-year minimum 
life of the contract and that the only way such a firm 
contract rate could be changed was by a proceeding under 
Section 206(a). 
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2. In answer to this argument, PG&E contended that 
the contract rate was not meant to be firm for fifteen years 
or longer but was meant to be subject to change upward 
or downward to reflect changes in PG&E’s costs of service. 
Much evidence was adduced by both sides on this issue. 


3. The Commission, however, considered it unnecessary 
to decide this issue and made no finding on it. It ruled 
that any contract rate even a fixed one such as Sierra 
eontended this one was, could be superseded by a filing 
under Section 205(d). The Commission then went to 


[3] 
the merits of the case, found that the old rate had become 
unreasonably low, and issued its order allowing the 
increased rate. 


4. As a party “aggrieved” by the Commission’s order, 
Sierra sought a judicial review. On such review the 
Supreme Court held that the Commission’s ruling that 
contracts could be superseded by filings made under Sec- 
tion 205(d) was erroneous and that the Commission’s 
finding of unreasonableness of the old rate was erroneous 
because not based on appropriate standards for a firm 
contract rate. Although the Court had to assume for pur- 
poses of its opinion that the contract was for a firm rate, 
the Court did not decide that such was the nature of the 
rate.; The Court merely disposed of the ruling that it 
made no difference whether or not the contract was for 
a firm rate (by saying in effect that it did make a difference 
in the standard to be applied for changing the rate) and 
sent the matter back to the Commission. It left undeter- 
mined the same question the Commission had left undeter- 
mined—the true nature of the contract rate. 


5. Since Sierra was the party appealing from the Com- 
mission’s order and since the Commission had made no 
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[4] 
findings on PG&E’s contention before the Commission, 
PG&E had no basis for insisting upon a court determina- 
tion of its contention. Thus, PG&E’s contention before 
the Commission (set forth in paragraph 2 above) has yet 
to be decided. 


6. The Supreme Cour: has set aside the Commission’s 
order and the case has been remanded “for such further 
proceedings, not inconsistent with this opinion, as the 
Commission may deem desirable.” Under this remanding 
order the Commission may now decide the issues raised 
by PG&E’s contention as to the nature of the contract rate. 


~ 


7. In addition to the evidence already before the Com- 
mission? upon which PG&E will rely to support its con- 
tention that the contract rate was never intended by the 
parties to be a firm rate, PG&E deems it important to 
this Commission’s complete understanding of this issue 
that additional evidence be presented in support of that 
eontention, including the testimony of N. R. Sutherland, 
President of PG&E, who personally conducted the con- 
eluding 


[5] 
negotiations for the contract. This additional evidence 
will show that, as a consideration for the execution of the 
contract in the particular form it was executed, Sierra 
expressly represented to PG&E that it fully understood 
that the rate specified in the contract was subject to 
change upward or downward in accordance with changes 
in PG&E’s standard resale tariff which was adopted as 


1. See a review of this evidence set forth at pp. 16-40, Op. Br. of 
PG&E, and pp. 5-25, Reply Br. of PG&E, both in Docket E-6482. 
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the contract rate, and that, in reliance upon said repre- 
sentation of Sierra, PG&E executed the contract in a form 
which did not state the basis on which the rate specified 
in the contract could be changed. 


WHuereEFoRE, PG&E prays, in addition to the prayer 
of its original Motion for Reopening and Further Hearing 
on file herein, that this Commission reopen this proceed- 
ing to receive additional evidence, hear further argument, 
and make findings material to PG&E’s contention as to 
the meaning of the contract filed by PG&E as a tariff 
schedule in 1948 and approved by the Commission, with 
certain important qualifications, August 5, 1948. 


Dated this 10th day of October, 1956. 
Respectfully submitted, 


Paciric Gas anp Exectric Company, 


By N. R. SursHerpanp, 
President and General Manager. 


¥F. T. SEaRzs, 

JoHN C. Morrissey, 
Rosert E. May, 
Attorneys for Pacific Gas and Electric Company. 
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Affidavit of Service 


State of New York ra 
County of New York { ah 


J. Pamir Bawy, being duly sworn, deposes and says: 


_ 1. Jam an attorney and counsellor at law, admitted to 
| practice by the Court of Appeals of the State of New 
York, and am associated with Lawrence A. Baker, Esq., 
- 40 Wall Street, New York 5, New York, attorney for inter- 
' vener, Sierra Pacific Power Company, and I reside at 
| 488 Howard Avenue, Staten Island 1, New York. 


2. I did on the 18th day of April, 1958, serve upon the 
parties to the above-entitled proceeding, namely, Pacific 
| Gas and Electric Company, Petitioner, and Federal Power 
| Commission, Respondent, the foregoing cross-motion of 
intervener by depositing copies of same in securely 
wrapped envelopes with prepaid airmail postage affixed 
| In a United States Post Office mail box, addressed as 
follows: 


Frederick T. Searls, Esq. 
245 Market Street 
San Francisco 6, California 


Howard E. Wahrenbrock, Esq. 
Solicitor 

Federal Power Commission 
Washington 25, D. C. 


these addressees being respectively the attorneys for the 
_ parties to the above-entitled proceeding as appears to 
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your deponent from documents and orders filed with this 
Court and with the Federal Power Commission in the 


proceedings below. 


s/ J. Pome Baun 


J. Philip Bahn 


Sworn to before me this 18th l 
day of April, 1958. § 


s/ Freapa A. CoLEMAN 


Freada A. Coleman 
Notary Public, State of New York 
No. 31-0703010 
Qualified in New York County 
Commission Expires March 30, 1959 
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REPLY MEMORANDUM OF INTERVENER ON ITS 
CROSS-MOTION TO EXERCISE JURISDICTION 
AND TO DISMISS PETITION TO REVIEW 


I 


PG&E’s contentions that the Commission’s order 
is appealable and that it is an aggrieved party are 
based upon such gross distortions of the record as to 
be sham and frivolous on their face. 


The sham and frivolous nature of PG&E’s petition to 
review could not be more conclusively demonstrated than 
by the distortions and misstatements of the record to 
which PG&E is driven in its effort to support its conten- 
tions that the Commission’s order is reviewable and that 
it is an aggrieved party. 


(a) PG&E’s memorandum begins with the unsupported 
assertion that Sierra has engaged in a “shocking” 
reversal of position: “Having successfully argued before 
this Court and the Supreme Court that § 206, not $ 205, 
of the Federal Power Act provides the machinery by 
which Petitioner must obtain rate relief, it now turns 
around and argues that $206 does not provide the 
machinery after all because the utility has no right to 
make a complaint under $206.” (Memo., pp. 1-2) 

An examination of the briefs before the Supreme Court 
shows that the shoe is on the other foot: Sierra’s position 
before the Supreme Court was correctly set forth by 
PG&E itself in its reply brief in that court: “Respondent 
[Sierra] seems to acquiesce in [PG&E’s] proposition that 
the Section 206(a) procedure is not available to the 
utility.” (PG&E Reply Br. in Sup. Ct. p. 13) That, of 
course, is precisely Sierra’s position today. It is PG&E 
which is reversing its position when it complains today 
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that it has been deprived of a “constitutional right” 
(Memo., p. 6) to a hearing under § 206(a). For in the 
Supreme Court, it had insisted that the language of § 206 
“certainly does not contemplate complaint by a public 
utility against itself.” (PG&E Br. in Sup. Ct., p. 15) 

Before the Supreme Court, Sierra described PG&E’s 
position as follows: 


“(PG&E is] evidently laboring under the delusion 
that the power to abrogate contracts exists for the 
benefit of PG&E and that ‘equity and good con- 
science’ requires that PG&E be promptly relieved 
of its contract obligations whenever it seeks such 
relief. [It does] not seem to realize that it is 
only the public interest, and not the interest of 
PG&E’s stockholders, that gives rise to the power 
to abrogate contracts.” (Sierra Br. in Sup. Ct., 
p. 32) 


That description is equally applicable to PG&E’s position 
today.. The only difference is that on the prior appeal, 
PG&E was contending that it had a right to be relieved 
of its contract under § 205 on the ground, among others, 
that it had no rights under $ 206(a), whereas now that it 
has been defeated in that endeavor it turns around and 
claims that it does have a right to be relieved of its 
contract under § 206(a) after all. PG&E appears to be 
incapable of accepting the decision of the Supreme Court 
that it is “not * * * entitled to be relieved of its improv- 
ident bargain” (350 U. S. at 355) under either section. 
So far as PG&E is concerned, its contract is a contract. 
It is only the Commission, acting in the public interest 
under § 206(a) and not in PG&E’s interest, that may set 
that contract aside. 


(b) PG&E asserts that there was “no final order in 
Docket E-6482 until the order of July 10, 1957, which 
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denied PG&E the right to increase its rates” and com- 
plains that “without a hearing, PG&E has been denied 
a rate increase. * * * What more is required to make a 
final administrative order appealable?” (Memo., pp. 3, 4, 
5) Apparently PG&E expects this Court to ignore and 
forget its own decision, as well as that of the Supreme 
Court of the United States, entered in a proceeding to 
review the Commission’s original order in Docket E-6482, 
that “neither PG&E’s filing of the new rate nor the 
Commission’s finding that the new rate was not unlawful 
was effective to change PG&E’s contract with Sierra” 
(350 U. S. at 353). Thus it was the Supreme Court, and 
not the Commission, which “finally” denied PG&E a rate 
increase in Docket E-6482. That decision was handed 
down on February 27, 1956, yet PG&E is still contending 
that it has a right to ask the Commission to hold hearings 
for the purpose of determining whether it is entitled to 
that very rate increase!” 


(c) PG&E repeatedly asserts that the Commission 
denied it a hearing although “specifically recognizing” 
that PG&E’s “proffered showing indicated that the 
contract rate may adversely affect the public interest 


* We are at a loss to perceive the significance of PG&E’s con- 
tention that a proceeding under §206(a) “was instituted by the 
Commission on its own motion in 1953 in Docket No. E-6482.” 
(Memo., p. 2) The fact that such a proceeding may have been 
commenced in 1953 presents no reason why the Commission should 
reopen the proceedings and hold further hearings in 1957. But 
in any event, as this Court pointed out in its opinion on the prior 
appeal, the prior proceedings were commenced under § 205(e). 
(96 App. D.C. at 144, 223 F. 2d at 609) All the Supreme Court 
said on this question was that regardless of how the proceeding was 
initiated the Commission could have made a finding under § 206(a) 
in the same proceeding. (350 U. S. at 353) But as both that Court 
and this Court pointed out, the Commission did not do so—indeed 
in its Opinion No. 270 the Commission itself expressly held that it 
was unnecessary to do so. (Pacific Gas and Electric Co., 7 P.U.R. 
3d 256, 269 (1954) ) 
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= * *.” (Memo., p. 4) In support of this assertion it 
quotes.a part of a paragraph from the Commission’s opin- 
ion discussing the relevance of PG&E’s proffered showing. 
But PG&E omits the concluding sentence: 


“On their face, those studies show no more than 
that the Sierra business is somewhat less profitable 
to PG&E at the present time than at the time of 
the prior Commission proceedings.” (Pet. to Rev., 


App., p. 7) 


PG&E also fails to point out that the Commission’s 
opinion thereupon takes up PG&E’s offer of proof in 
detail and finds that “PG&E does not offer nor does it 
propose to offer any support for” its contentions that the 
rate is.so low as to impair PG&E’s financial ability to 
continue service, cast an excessive burden on PG&EK’s 
other customers, or be unduly discriminatory. (Pet. to 
Rev., App., p. 7) 

Thus it is a complete distortion of the Commission’s 
opinion to assert that it “recognized” that the low rate 
“may” adversely affect the public interest. On the con- 
trary, what the Commission found was that PG&E offered 
to show only that the rate was unprofitable (a “subsidiary 
fact” the existence of which “may or may not impair 
PG&E’s financial ability * * *,” ete.) but offered no 
factual proof to establish “the ultimate fact to be ascer- 
tained”: that the rate was in fact so low as to adversely 
affect the public interest. (Pet. to Rev., App., p. 7) 





II 


When read in the light of the record as it actually 
exists, the many cases cited in PG&E’s memorandum 
will be found to be clearly irrelevant. 


The cases cited by PG&E to support its contention that 
it is entitled to a hearing on “the unreasonableness of 
the contract rates” are completely irrelevant, since they 
all concern situations where the complaining party was 
expressly granted a statutory right to a hearing. Thus, 
in Bel Oil Corporation v. Federal Power Commis- 
sion, F., 2d (5th Cir. 1958), which PG&E 
discusses on page 7 of its memorandum and relies on 
heavily, the issue was whether the Commission could 
refuse to hold a full hearing before entering an order 
denying a rate increase which had been duly filed by 
natural gas companies under §$4(d) and 4(e) of the 
Natural Gas Act* (which are essentially identical to 
§§ 205(d) and 205(e) of the Federal Power Act). Yet 
these sections specifically provide that a party who law- 
fully files a rate increase thereunder can be rebuffed by 
the Commission only “after full hearings”. 

Similarly, PG&E cites two cases where courts set aside 
NLRB orders finding employers guilty of unfair labor 
practices,** one case where the court set aside an order 
of the Board of Tax Appeals determining deficiencies in 
petitioner’s income tax,t and one case where the court set 

* Act of June 21, 1938, c. 556, 52 Stat. 822, U.S.C.A., Title 15, 
sd Labor Relations Board v. Burns, 207 F. 2d 434 
(8th Cir. 1953), discussed at p. 11 of PG&E’s memorandum, and 
National Labor Relations Board v. Tennessee-Carolina Transpor- 
tation Co., 226 F. 2d 743 (6th Cir. 1955), discussed at p. 12. 


} Forrester Box Co. v. Commissioner, 123 F. 2d 225 (8th Cir. 
1941), discussed at pp. 12-13. 
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aside an order of the Federal Maritime Board approving 
certain rate provisions.* In all these cases, the parties 
who obtained a judicial decision reversing the order and 
directing the agency to take further evidence had a statu- 
tory right to a hearing prior to the entry of the order 
finding against them on the merits. See National Labor 
Relations Act, §10(b);** Internal Revenue Code of 1939, 
§1116;*** Shipping Act, § 23. 

Significantly, PG&E does not discuss the many cases 
cited on page 13 of our cross-motion holding that a 
refusal of an agency to exercise jurisdiction under a 
statute such as § 206(a) is completely a matter of adminis- 
trative discretion, and that such a decision cannot be 
judicially reviewed. To this list of cases may be added 
the recent Supreme Court decision of Panama Canal Co. 
v. Grace Line, Inc., 26 U. S. L. Week 4264, decided on 
April 28, 1958, after the filing of Sierra’s cross-motion. 
The Court held that, under a statute which “authorized” 
the Panama Canal Company to change “the tolls that 
shall be levied for the use of the * * * Canal,” the 
refusal of the Company to prescribe new tolls could not 
be judicially reviewed, since “the initiation of a procedure 
for readjustment of the tolls of the Panama Canal is a 
matter that Congress has left to the discretion of the 
Panama Canal Co.” (26 U. S. L. Week at 4266). 

Sierra would also like to point out that PG&E has 
grossly misconstrued the Supreme Court case of Ford 


* Isbrandtsen Co. v. United States, 96 F. Supp. 883 (S.D.N-Y. 
1951), discussed at p. 14. 

** Act of July 5, 1935, c. 372, 49 Stat. 453, U.S.C.A., Title 29, 
§ 160. 
*** Act of Feb. 10, 1939, 53 Stat. 160. 

+ Act of Sept. 7, 1916, c. 451, 39 Stat. 736, U.S.C.A., Title 46, 

822 


+ Act of Sept. 26, 1950, c. 1049, 64 Stat. 1042, Canal Zone Code, 
Title 2, § 411. 
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Motor Co. v. National Labor Relations Board, 305 U. S. 
364 (1938), discussed by PG&E at page 9 of its memo- 
randum. In that case, the Court was concerned with the 
meaning of a remand “‘to the National Labor Relations 
Board for the purpose of setting aside its findings and 
order of December 22, 1937, and issuing proposed findings, 
and making its decision and order upon a reconsideration 
of the entire case’” (305 U. S. at 367 and 372). The 
remarks of the Court quoted by PG&E were directed 
solely and specifically to an interpretation of the language 
of this remand. That such a remand is an entirely dif- 
ferent proposition from a remand “for such further 
proceedings, not inconsistent with this opinion, as the 
Commission may deem desirable” is too obvious to 
warrant further comment. 





Ill 


PG&E’s contention that any issue as to the meaning 
of the contract is still open is based upon a complete 
distortion of the record in the prior proceeding. 


PG&E’s contention that it is entitled to a hearing and 
decision on the issue of the meaning of the contract is 
based on the assertion that it presented its arguments on 
this issue to the Commission on the prior hearing but 
that the Commission “refused and failed to make findings 
on the contract issue, erroneously determining instead 
that it was immaterial. In the absence of findings and 
a ruling on the contract issue, the issue was not presented 
to the Supreme Court for its determination.” (Pet. to 
Rev., p. 10) This is as gross a distortion and misstate- 
ment of the record in the prior proceedings as are its 
other contentions. 
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In our cross-motion we point out that the statement 
that the issue was not presented to the Supreme Court 
is false, setting forth in the appendix to that motion some 
ten pages from PG&E’s reply brief before the Supreme 
Court dealing exclusively with that issue. PG&E’s only 
reply is that it advanced that contention in the Supreme 
Court only in “contravention in its closing brief of errone- 
ous statements of ‘fact’ in Sierra’s brief”. (Memo., p. 31, 
n. 6) We agree that it was advanced in rebuttal, but 
we do not see what difference that makes. It is still true 
that the argument was presented to the Supreme Court. 

Moreover, the record shows that the argument which 
PG&E presented to the Supreme Court was exactly the 
same as the argument it had presented before the Com- 
mission. For the relevant portion of PGG&E’s reply brief 
before the Supreme Court is, with minor editorial changes, 
an exact reprint from its reply brief before the Commis- 
sion*—-(which is the brief in which PG&E claims that 
it presented the argument in that forum, Memo., p. 18, 
n. 5): If the argument was only advanced to rebut 
Sierra’s statements of fact in the Supreme Court, the 
same must be true of its presentation before the Com- 
mission, and PG&E’s assertion that it was advanced as 
an affirmative contention before that body is a pure fabri- 
cation. But whether the argument was presented in sup- 
port of an affirmative contention or merely in rebuttal of 
Sierra’s contentions is immaterial. Whichever way PG&E 
will have it, its assertion that the issue was presented to 
the Commission but not to the Supreme Court is as 


* The reply brief before the Commission is reprinted at pages 1-27 
of Exhibit A to our reply memorandum before the Ninth Circuit and 
is included in the papers transferred by that Court. Pages 9-15 and 
22-25 of that reprint are almost identical to pages la-10a of the 
appendix to our Cross-Motion. These pages contain the relevant 
portions of each of the reply briefs. 





9 


false as its other statements as to the record in these 
proceedings. 

Equally lacking in even a shred of support in the record 
are PG&E’s assertions that the Commission “refused and 
failed to make findings on the contract issue, erroneously 
determining instead that it was immaterial.” (Pet. to 
Rev., p. 10) PG&E did not request the Commission to 
make a single finding relating to the contract,* and an 
examination of the Commission’s extensive Opinion No. 
270 will show that it does not contain a single word 
relating to any issue as to the meaning of the contract. 
See Pacific Gas and Electric Co., 7 P.U.R. 3d 256 (1954). 

We submit that the assertion that this issue was pre- 
sented to the Commission by PG&E as an affirmative 
contention and that that body erroneously determined the 
issue to be immaterial and “refused and failed” to make 
any finding on it, is made of whole cloth from beginning to 
end. Itis clear from the record that the issue is an after- 
thought advanced for the first time on October 15, 1956 
(Cross-Motion, p. 5) as a last minute act of desperation 
when it became apparent that PG&E could not possibly 
succeed in its original attempt to show that the contract 
was against the public interest. 

But whatever the correct interpretation of the record 
may be, we think it is perfectly plain that the issue is 
barred. If the issue was before the Supreme Court, it 
was decided adversely to PG&E’s present contention. If 
it was not presented, it is too late for PG&E to raise it 
now. For, concededly, PG&E’s only purpose in raising the 
issue is to obtain a decision that its 1953 filing was effec- 
tive to change the contract rate. But, as PG&E’s Memo- 


* The requested findings are reprinted at pages 26-27 of Exhibit 
A to our reply memorandum before the Ninth Circuit. As the Court 
will observe, PG&E’s requests do not even mention the existence of 
the contract and relate solely to the reasonableness of the proposed 
rate—and these findings were accepted by the Commission. 
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randum concedes, the effectiveness of the unilateral 1953 
filing is exactly the first question which the Supreme 
Court considered: 


“The first question before us is whether PG&E’s 
unilateral filing of the new rate under $205 (d), 
and the approval of the new rate by the Commis- 
sion under § 205 (e), were effective to supersede 
PG&E’s contract with Sierra.” (350 U. S. at 352) 


And the Court’s decision of that question, we submit, is 
decisive of this entire controversy: 


<< * * We think not. * * * [We conclude 
that neither PG&E’s filing of the new rate nor the 
Commission’s finding that the new rate was not 
unlawful was effective to change PG&E’s contract 
with Sierra.” (350 U. S. at 353) 


When this decision is borne in mind, the case most 
extensively relied upon by PG&E (Mutual Life Ins. Co. 
v. Hill, 193 U. S. 551 (1904) ) will be seen affirmatively to 
support our point that PG&E’s “basic contention” is 
barred by the decision of this Court, as affirmed by the 
Supreme Court, and is outside the scope of the remand 
to the Commission. Thus, in the Hill ease the Court 
pointed out: 


“«* * * the rule is that a judgment of reversal is 
not necessarily an adjudication by the appellate 
court of any other than the questions in terms dis- 
cussed and decided. An actual decision of any ques- 
tion settles the law in respect thereto for future 
action in the case.” (193 U.S. at 553-54. Emphasis 
added.) 


The first question presented to the Supreme Court in 
PG&E’s petition for certiorari was: 


_ “Does the rate filing procedure prescribed by Sec- 
tion 205 of the Federal Power Act for obtaining a 
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rate increase apply to Petitioner’s rate for electric 
power service to Sierra Pacific Power Company, 
such rate being embodied in a contract between the 
two companies?” (PG&E Pet. for Cert., p. 2. Em- 
phasis added.) 


When, as PG&E itself puts it, the Supreme Court “decided 
that the rate in question could not be changed through 
the process of a filing and proceeding under Section 205,”* 
that was a final adjudication as to the ineffectiveness of 
the unilateral 1953 filing, for that was “the question in 
terms discussed and decided” by the Supreme Court. 
PG&E, which never requested a contrary finding from the 
Commission, cannot now be heard to contend that the rate 
was not “embodied in a contract”, and elaborate its change- 
able rate argument as a new theory in order to establish 
that the unilateral 1953 filing was effective to change the 
contract rate. Chicot County Drainage Dist. v. Baxter 
State Bank, 308 U. S. 371 (1940); Baltimore S. S. Co. v. 
Phillips, 274 U. S. 316 (1927) ; United States v. California 
& Ore. Land Co., 192 U. S. 355 (1904). 

The utter absurdity of PG&E’s present position is 
further demonstrated by its insistence that it should be 
permitted to call Mr. Sutherland to testify as to the 
negotiation of the contract. At the prior hearings PG&E’s 
witness Pollard testified that it was Mr. Sutherland and 
not he who had carried on the negotiations.** On the 
oral argument before the Commission, in discussing Mr. 
Sutherland’s activities in connection with the negotiations, 
Sierra’s counsel said: 

“[Ijf they [PG&E] want Mr. Sutherland’s testi- 
mony * * *, he’s their Vice President, and I 


* See our Cross-Motion, page lla, quoting PG&E’s Supreme 
Court Brief in Opposition to Motion to Amend and Supplement Last 
Sentence of the Court’s Opinion. 

** Transcript of Record, Pacific Gas and Electric Co., 7 P.U.R. 
3d 356 (1954), pp. 307, 825-26. 
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| believe he is still available if they want him to 
testify.” (Transcript of Record, Pacific Gas and 
_ Electric Co., 7 P.U.R. 3d 356 (1954), p. 1456.) 


PG&E has had its hearing as to the meaning of the 
contract. Surely it doesn’t seriously contend that it is 
now entitled to a new hearing of the same issue in order 
to call a witness which it had failed to call. “We cannot 
allow the appellant to sit back and hope that a decision 
will be in its favor, and then, when it isn’t, to parry with 
an offer of more evidence.” Colorado Radio Corp. v. 
Federal Communications Commission, 73 App. D.C. 2235, 
227, 118 F. 2d 24, 26 (1941). 

When PG&E’s Memorandum is stripped of the repeated 
misstatements and distortions of the record, it is apparent 
that none of the imposing array of cases cited by it on the 
subject of res judicata, law of the case, ete. have any 
relevance whatever. Surely the law as laid down in In 


re Potts and the other cases cited at pages 19-20 of our 
eross-motion sustains the proposition that when the 
Supreme Court has held that a seller cannot change a 
rate embodied in a contract without the purchaser’s con- 
sent, the seller cannot later seek to relitigate that very 
issue, whether on a ground that was advanced in the 
earlier proceeding or on a ground that was not. 
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Conclusion 


We submit that PG&E has not advanced a single 
statement of a material fact as to the record in these 
proceedings which will survive even a cursory examina- 
tion of that record. No doubt, PG&E hoped that it could 
cause sufficient confusion before the Court of Appeals 
for the Ninth Cireuit, which was wholly unfamiliar with 
the background of this litigation, to cause extensive delay 
in the determination of the truth of its statements. But 
whatever its purpose it must be apparent that, absent 
its distortion of the record, there is not even a plausible 
argument which PG&E ean produce in support of its 
petition to review. We submit that it can only have 
been filed for the purpose of delay. 

That any delay is grievously damaging to Sierra is 
obvious. PG&E has obtained a stay of Sierra’s action 
for restitution of over $900,000 due Sierra under the 
Supreme Court’s decision, until all possible appeals from 
the Commission’s order herein sought to be reviewed 
have been terminated. In addition to depriving Sierra 
of funds unlawfully collected from it under the Commis- 
sion’s invalid order, the pendency of this litigation, 
which involves the future cost of almost its entire supply 
of electric energy, is extremely embarrassing. As pointed 
out in our cross-motion, Sierra is presently confronted 
with the necessity of negotiating for still further power 
to supply its growing demands. 

We submit that PG&E’s petition to review should be 
rejected on the ground that PG&E is not aggrieved by 
the Commission’s order, the order is not appheable, and 
the petition is sham and frivolous. We submit further 
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that Sierra should be awarded damages and double costs 
because it is apparent that the only purpose of PG&E’s 
procedure is to delay a final determination of the 
controversy. 


Respectfully submitted, 


Witiiam C. CHANLER, 
Lawrence A. Baker, 
40 Wall Street, 
New York 5, New York, 
Attorneys for Intervener, 
Sierra Pacific Power Company. 


Of Counsel: 
Wrsturop, Stimson, Putnam & Roserts, 
40 Wall Street, 
New York 5, New York, 
J. Pamir Bawsn, 
StepHEN A. WEINER. 


May 8, 1958. 
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Affidavit of Service 


State of New York 
County of New York 


SS.° 


J. Pure Baun, being duly sworn, deposes and says: 


1. I am an attorney and counsellor at law, admitted 
to practice by the Court of Appeals of the State of New 
York, and am associated with Lawrence A. Baker, Esq., 
40 Wall Street, New York 5, New York, attorney for 
intervener, Sierra Pacific Power Company, and I reside 
at 488 Howard Avenue, Staten Island 1, New York. 


2. I did on the Sth day of May, 1958, serve upon the 
parties to the above-entitled proceeding, namely, Pacific 
Gas and Electric Company, Petitioner, and Federal Power 
Commission, Respondent, the foregoing reply memoran- 
dum of intervener by depositing copies of same in securely 
wrapped envelopes with prepaid airmail postage affixed 
in a United States Post Office mail box, addressed as 
follows: 


Frederick T. Searls, Esq. 
245 Market Street 
San Francisco 6, California 


Howard E. Wahrenbrock, Esq. 
Solicitor 

Federal Power Commission 
Washington 25, D. C. 


these addressees being respectively the attorneys for the 
parties to the above-entitled proceeding as appears to 
vour deponent from documents and orders filed with this 
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Court and with the Federal Power Commission in the 
proceedings below. 


S/ J. Pamir Bann 
J. Philip Bahn 


Sworn to before me this Sth l 
dav of May, 1958. § 


S/ Freapa A. CoLeEMAN 


Freada A. Coleman 
Notary Public, State of New York 
No. 31-0703010 
Qualified in New York County 
Commission Expires March 30, 1959 
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IN THE 


United States Court of Appeals 


FOR THE NINTH CIRCUIT 


No. 15773 


——— ee 
Paciric Gas anp Exectric CoMPANY, 
Petitioner, 
v. 


FEepErRaAL Power CoMMISSION, 
Respondent, 


Sierra Pacrric Power Company, 
Intervener. 


' MEMORANDUM IN REPLY TO PETITIONER’S MEMO- 
'RANDUM IN OPPOSITION TO MOTION TO DISMISS 
PETITION FOR LACK OF JURISDICTION 


In the ‘‘Points and Authorities’? contained in the 
memorandum of petitioner (PG&E) filed in opposition to 
'the motions filed by the intervener (Sierra) and the 
respondent Federal Power Commission (the Commission) 
to dismiss the petition to review herein, PG&E argues 
first that the question of the circuit in which a petition 
to review an administrative order may be brought is one 
of venue and not of jurisdiction. Secondly, in an effort 
to distinguish the Hicks and Morris cases, PG&E argues 
that the Commission’s order sought to be reviewed herein 
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was issued pursuant to the mandate of the Supreme 
Court (FPC v. Sierra Pacific Power Co., 350 U. S. 348 
(1956)) and not the mandate of the Court of Appeals for 
the District of Columbia Circuit (Sierra Pacific Power Co. 
v. FPC, 223 F. 2d 605 (D.C. Cir. 1955)), and that it deals 
with entirely different issues of fact and law than did the 
earlier order which was set aside by those courts. 


The issue here is one of jurisdiction and not of 
venue. 


PG&E’s contention as to venue is readily disposed of: 
while it is true that the initial choice of the circuit in 
which to review administrative proceedings is a matter 


of venue, the law is clear that after one circuit has taken 
jurisdiction, its jurisdiction is exclusive, and extends to 
a review of an order issued pursuant to a remand issued 
on the initial review. We think this is amply illustrated 
by our citation of the Hicks and Morris cases in our 
Points and Authorities. 

PG&E seeks to distinguish the Morris case on the nar- 
row and technical ground that there a mandate of a court 
of appeals was involved while in the case at bar the 
mandate of the Supreme Court is involved; and to bolster 
that meaningless distinction with the argument that the 
District of Columbia Circuit is no better equipped than 
this Court to decide the issues presented by this appeal. 
As to the supposed ground of distinction, to meet techni- 
eality with technicality, it is necessary only to point out 
that it 7s the mandate of the District of Columbia Circuit 
which must be construed in this appeal and on that point 
the Morris case is entirely clear and unequivocal: 
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‘‘We cannot believe that an appellate court of 
another jurisdiction can determine whether a man- 
date of the appellate court first acquiring jurisdic- 
tion was properly followed.’’ (116 F. 2d at 898) 


With respect to the argument that the District of 
Columbia Cireuit is not better prepared to determine the 
| issues on this appeal than is this Court, we refer the 
Court to the annexed affidavit of William ©. Chanler 
from which it is apparent that all the issues in contro- 
'-versy under the petition to review involve conflicting 
contentions as to the effect and construction of the pro- 
| eeedings before the District of Columbia Circuit as they 
may be affected by the proceedings before the Supreme 
Court. Sound judicial administration, as well as the clear 
_ law of the Morris case, require this appeal to be heard 
| by the District of Columbia Circuit. 
| PG&E’s attempt to distinguish the Hicks case is again 
_a technical and narrow one. Its argument is simply this: 
_ the Hicks case involved two appeals from the same 
| administrative order; this case involves two administra- 
tive orders; therefore the Hicks case does not apply. 
_ Neither the facts of this case nor the meaning of the 
_ Hicks ease is as simple as that. The Supreme Court 
clearly held in the case at bar that determinations under 
| Sections 205 and 206 of the Federal Power Act would 
| both be parts of the same proceeding. Indeed, the order 
| here sought to be reviewed is based in part on the record 
| made in the proceeding already reviewed by the District of 
- Columbia Circuit. And the meaning of the Hicks case 
(quoted at page 13 of our Points and Authorities) is 
clearly that the court of appeals first taking jurisdiction 
| of part of an administrative proceeding thereby acquires 
exclusive jurisdiction over all parts of that proceeding. 
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It is clear that the District of Columbia Circuit, having 
first acquired jurisdiction of part of this controversy, 
has thereby acquired exclusive jurisdiction of the entire 
controversy and is the only forum that can hear this 
appeal. No other conclusion would be compatible with 
efficient judicial administration and the intent of Con- 
gress. As the Court of Appeals for the Second Cireuit 
expressly pointed out in the Morris case, ‘‘The appeal 
taken * * * from [the first Commission] order * * * 
gave the first circuit ‘exclusive jurisdiction to affirm, 
modify, or set aside such order, in whole or in part’ 
* * * We cannot doubt that it has exclusive jurisdic- 
tion to determine the character of the order to be entered 
upon its mandate’’ (116 F. 2d at 898). (Italics added.) 


II 


It is clear from the history of the litigation out of 
which the present petition arises that the order here 
sought to be reviewed arises from the mandate of 
the Court of Appeals for the District of Columbia 
Circuit as affirmed in slightly different form by the 
Supreme Court of the United States, and that the 
issues on this appeal relate exclusively to a construc- 
tion of that mandate and of the opinions of the Court 
of Appeals and Supreme Court in the prior proceedings. 


Because of the aforementioned points raised by peti- 
tioner in its memorandum regarding the nature and 
origin of the order under review, it became necessary 
for counsel on the oral argument to outline the history 
of the litigation, and in doing so, to go somewhat beyond 
the record presently before the Court. In his reply 
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counsel for PG&E took exception to this ‘‘excursion out- 
side the record’? but also challenged the correctness of 
' many of the statements made by Sierra’s counsel. It 
of course is not for this Court at this time to determine 
the merits of these controversies. Their significance so 
far as this motion is concerned is that, as they go largely 
_ to the merits of the issues raised by the petition to 
| review, they conclusively demonstrate our basic conten- 
' tion that the decision of those issues would require this 
' Court not only to review and pass upon the mandate 
| issued by the Court of Appeals for the District of 
_ Columbia Circuit under the directions of the Supreme 
Court and determine what was or was not decided in 
' the decisions of those courts, but also to determine the 
several issues as to the extent, if any, to which the 
Supreme Court’s opinion differed from that of the Court 
of Appeals, whose order the Supreme Court affirmed. 

However, in order to complete the record, an affidavit 
is annexed hereto primarily so that this Court may have 
before it excerpts from the record upon which the state- 
__ ments made during oral argument were based. No doubt 
counsel for PG&E in its reply will again take issue with 
the conclusions drawn as to what that record may disclose, 
and, more particularly, as to the meaning and effect of 
the mandates of the Supreme Court to the Court of 
Appeals for the District of Columbia Circuit and of that 
Court of Appeals to the Federal Power Commission. If 
they do so, we submit that that will conclusively demon- 
strate that these issues can properly be determined only 
by the Court of Appeals for the District of Columbia 
Circuit. 

Moreover, even if the factual disputes developed at the 
oral argument were not in existence, decision on PG&E’s 
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appeal would still require a construction of the mandate 
of the Court of Appeals for the District of Columbia 
Circuit. It is our contention that the sole reason for 
remanding the case to the Commission was to authorize 
the Commission if it so desired to hold proceedings on the 
basis of the existing record instead of instituting a new 
proceeding. Such a remand gave PG&E no right to do 
other than request the Commission to reopen. The Com- 
mission’s denial of such a request addressed to its sole 
discretion is in our judgment non-appealable. PG&E, 
on the other hand, has contended throughout that the 
remand required the Commission to hold further hearings 
and make further findings. Clearly, there is a contro- 
versy necessarily involving a construction of the remand. 


CONCLUSION 


The petition to review should be dismissed. 


Respectfully submitted, 


Wim C. CHANLER, 
Wixtsrop, Stimson, Putnam & Roserts, 


Grecorr A. Harrison, 
Broseck, Pauecer & Harrison, 


Wruam C. CHANntLer, 
Attorneys for Intervener, 
Sierra Pacific Power Company. 





Certificate of Service 


I hereby certify that I have this day served the fore- 
going document upon all parties of record in this pro- 
ceeding by mailing copies thereof properly addressed to: 


Howard E. Wahrenbrock, Esq. (Via Air Mail), 
Solicitor, Federal Power Commission, 
Washington 25, D. C. 


F. T. Searls, Esq. (Via Air Mail), 
245 Market Street, 
San Francisco 6, California. 


Of Counsel, 
Sierra Pacific Power Company. 


December 21, 1957. 











IN THE 
United States Court of Appeals 


FOR THE NINTH CIRCUIT 


No. 15773 


EE- 6 e 


Pactric Gas anp Eecrratc Company, 
Petitioner, 





Vv. 


FepeRaL Power Commission, 
Respondent, 


Srerra Pacrric Power Company, 
Intervener. 


AFFIDAVIT 


Strate or New York 
SS.: 
County oF New York § 


Wr11usMm C. Canter, being duly sworn, deposes and 


says: 


I am one of the attorneys for the intervener herein, 
Sierra Pacific Power Company (Sierra), and make this 
affidavit on the basis of personal knowledge of all pro- 

| ceedings out of which the order sought to be set aside 
| arises. The proceedings before the Federal Power Com- 
_mission bear Docket Nos. E-6482 and E-6697, and the 
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opinions of the courts resulting from those proceedings 
are reported as Sierra Pacific Power Co. v. FPC, 223 F. 
24 605 (D.C. Cir. 1955), modified, 237 F. 2d 756 (1955), 
and FPC v. Sierra Pacific Power Co., 350 U. S. 348 
(1956), motion denied, 351 U. S. 946 (1956). The peti- 
tioner herein, Pacific Gas and Electric Company (PG&E) 
was 2 party to all the proceedings referred to. The Fed- 
eral’ Power Commission is hereinafter referred to as the 
Commission. 

As stated in the memorandum preceding this affidavit, 
the purpose of this affidavit is to substantiate statements 
made by me in the oral argument before this Court and 
to demonstrate that the issues on PG&H’s petition to re- 
view cannot be decided without construing the mandate of 
the Court of Appeals for the District of Columbia Circuit 
in the Sierra case. 


1. The ‘basis of my oral statement as to the facts 
leading up to the original Commission order of June 17, 
1954, which was disputed by opposing counsel, is con- 
tained in the opinion of the United States Court of 
Appeals for the District of Columbia Circuit in Sierra 
Pacific Power Co. v. FPC, supra at 606. In its opinion, 
that Court succinctly stated the facts as follows: 


‘‘Tn 1938, Pacific Gas and Electric Company, a 
public utility under the laws of California, and 
Part IL of the Federal Power Act, entered into its 
second 15-year contract to sell electric energy to 
Sierra Pacific Power Company, a public utility 
under the laws of California and Nevada. With 
the end of World War II, it became apparent that 
before expiration of this contract in 1953 Sierra’s 
‘rapidly increasing demands would require either 
the construction of an additional transmission line 
into its area by P G & E, or the development of a 
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new source of power. Accordingly, in 1947 Sierra 
commenced negotiations with P G & E and the 
Bureau of Reclamation which offered to furnish 
power from Shasta Dam. 

At first P G & E offered a 15-year contract at 
the 1938 contract rates but with an ‘escalator fuel 
clause.’ Sierra rejected this and turned to inten- 
sive negotiations with governmental agencies for 
‘cheap Government power.’ P G & E then proposed 
a lower rate (the so-called P-31 schedule) for the 
same term without the escalator clause. This pro- 
posal was accepted in June 1948 and embodied in 
a contract which was duly filed with the California 
Public Service Commission and the Federal Power 
Commission. The P-31 schedule was a lower rate 
approved by the California Public Service Com- 
mission (formerly Railroad Commission) to enable 
P G & E to retain business of customers that 
would otherwise ‘be lost altogether’ to public power 
competition. But a significant condition of this 
approval was that any loss from such service would 
be borne by P G & E’s stockholders and not by 
its other customers. 

In 1952, however, when public power from Shasta 
Dam was no longer available to Sierra, P G & E 
sought the California Commission’s approval for 
rate increases for Sierra and other customers under 
the P-31 schedule [Note 2: ‘‘With the significant 
exception of one city [Redding] which could still 
have utilized Shasta Dam power.’’] The Commis- 
sion refused on the ground that the special con- 
tracts were entered into ‘in order to forestall 
alleged government competition and with the clear 
understanding that its stockholders must bear any 
burden * * *.’? In February 1953, in a further 
effort to increase its rates, P G@ & E filed the 
schedule of increased rates in question here with 
the Federal Power Commission under §205 of the 
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‘Federal Power Act. Sierra thereupon intervened. 
It urged that §205, which provides for Commission 
approval of newly proposed rates merely upon 
‘a finding that they are reasonable, is not applicable 
‘where, as here, approval would effect unilateral 
‘abrogation of a duly filed rate contract; that to 
‘effect such abrogation the Commission must first 
make the determination, provided for in §206(a), 
‘that the rate contract to be superseded is ‘un- 
just, unreasonable, unduly discriminatory or prefer- 
ential * * = 9? 


2. The authority for my statement that the California 
Public Utilities Commission refused to permit PG&E 
to increase its contract rate with Sierra in 1952 on the 
ground that the rate had been entered into for the pur- 
pose of meeting competition, which statement was chal- 
lenged on the oral argument, is found not only in the 
reference thereto in the foregoing statement of the Court 
of Appeals for the District of Columbia Circuit, but also 
in the following statement of the California Public Utili- 
ties Commission in its order refusing to allow such 
increase: 


‘¢Among the special resale contracts which ap- 
_plicant seeks to alter in this proceeding is one 
involving the sale of electric energy at wholesale 
‘to Sierra Pacific Power Company at the Sierra 

summit. The present contract, dated March 4, 1948, 

was approved by this Commission in Decision No. 
41537. This agreement was a renegotiation of prior 
contracts extending as far back as 1923 covering 
this point of delivery. The contract covered, in 
| addition to rate structure, other features of delivery 

including building of additional lines on the part 
of both parties and the establishment of a contract 
term of fifteen years to provide protection to both 
_ parties. This contract was concluded after negotia- 


tions extending over about a year’s time. * * *”’ 
s *¢ *¢ & @ 
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‘*In connection with these special contracts, we 
point out that the applicant [P G & E] in order to 
forestall alleged government competition, requested 
authority from this Commission to enter into said 
contracts with the clear understanding that its 
stockholders must bear any burden which the 
applicant might sustain as a result of the operation 
of any such contracts. Therefore, equity calls for 
the treatment which we have accorded to these 
special contracts.’’ (Re Pacific Gas & Electric Com- 
pany, 96 P.U.R. (N.S.) 493, 524-526 (October 15, 
1952)) (Italics added) 


| The foregoing order was introduced as Exhibit 17 in 
-— Docket No. E-6482 before the Commission. 


3. As authority for my statement on the oral argu- 
ment that the meaning of the rate contract between Sierra 
and PG&E had not been ‘“‘left open’’ by the Commission 
and had not remained undetermined, as contended by 
counsel for PG&E, I refer, first, to PG&E’s petition for 
a writ of certiorari in FPC v. Sierra Pacific Power Co., 
supra. In that petition, under ‘‘Questions Presented’’, 
Mr. Searls, PG&E’s chief attorney in the present case, 
stated: 

**1. Does the rate filing procedure prescribed by 
Section 205 of the Federal Power Act for obtain- 
ing a rate increase apply to Petitioner’s rate for 
electric power service to Sierra Pacific Power Com- 
pany, such rate being embodied im a contract be- 
tween the two companies?’’ (Italics added) 


Secondly, in its opinion in the Sierra case the Supreme 
Court, after referring to the availability of power from 
Shasta Dam at the time of negotiation of the Sierra- 
PG&E contract, said: 





6 


“To forestall the potential competition, PG&E 
offered Sierra a 15-year contract for power at a 

_ special low rate, which offer Sierra finally accepted 
in June 1948.’’ (348 U. S. at 352) 


Thirdly, the Supreme Court concluded in that opinion, 
on the basis of its decision reached the same day in 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U. S. 332 (1956), *“** * * that neither PG&E’s filing 
of the new rate nor the Commission’s finding that the 
new rate was not unlawful was effective to change PG&E’s 
contract with Sierra.’? This holding was the same as 
that made on the same point by the Court of Appeals 
for the District of Columbia Circuit in its opinion below, 
and it was this holding by which the Commission found 
itself bound in the order sought to be reviewed when it 
said, ““* * * in our view the Supreme Court’s decision 
in this matter must be taken as disposing of PG&E’s 
contention concerning the contractual obligation of the 
parties under the 1948 contract with respect to rates’’. 
It is plain, therefore, that in asking this Court to find 
that the Commission erred in refusing to take parole 
testimony for the purpose of showing that the rate was 
not ‘‘embodied’”’ in a contract and could be changed by 
PG&E’s unilateral filing of a higher rate, PG&E is 
attempting to have this Court reverse a decision of the 
Court of Appeals for the District of Columbia Circuit 
and affirmed by the Supreme Court of the United States, 
and to have this Court force the Commission to take 
action that in the Commission’s view would be contrary 
to the mandate to it from the Court of Appeals for the 
District of Columbia Circuit. 


4. I stated at the oral argument that PG&H’s petition 
to review herein erroneously asserted at page 4 that ‘‘The 
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F.P.C. determined that it was unnecessary to decide 
whether the contract was for a fixed or changeable rate 
and made no finding on that issue’. There is not a 
word in the Commission’s order of June 17, 1954 (which 
is set forth as Exhibit ‘‘B’’ to PG&E’s memorandum in 
opposition) from which one could draw even an inference 
that the Commission ever made any such ‘‘determina- 
tion’? or was aware of the existence of such an ‘‘issue’’. 
Nor did PG&E include any request for such a ‘‘finding”’ 
in the ‘‘Requested Findings’’ which it submitted to the 
Commission before the order issued and which are set 
forth on pages 26-27 of Exhibit A hereto. As will be 
noted from an examination of those ‘‘Requested Find- 
ings’, PG&E was simply asking the Commission to make 
the very findings which formed the basis of the reversal 
of the Commission’s order by the courts. The conten- 
tion that PG&E’s principal contention before the Commis- 
sion related to the meaning of the contract but that the 
Commission refused to make a finding on that issue is 
pure fiction. 

The petition to review correctly states, however, that 
PG&E ‘contended that the contract rate was not meant 
to be fixed for the term of the contract, but was intended 
and understood by the parties to be subject to change 
if Pacifie’s costs of service changed, subject, of course 
to regulatory approval’’ (Pet. to Rev. p. 4). Pages 5 to 
15 and 19 to 25 of Exhibit A hereto,: which is a true 
and complete copy of PG&E’s reply brief before the 
Commission in 1954, show the detail in which this con- 
tention was made. But as appears both from the fact 
the argument was primarily contained in a reply brief, 
and from the point headings contained therein, and as 
is conceded in the petition to review at page 4, this argu- 
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ment was not advanced as an affirmative contention but 
in reply to Sierra’s contention that it was so well under- 
stood that the contract did provide for a fixed term that 
as a matter of equity the Commission should not permit 
PG&E to violate its contract, even if the Commission 
deemed that it had the legal right to do so. 

Moreover, what the petition to review fails to state is 
that PG&E presented the very same contention to the 
Courts, which passed upon it and decided it adversely to 
PG&E. For example, pages 26 (middle) to 35, inclusive, 
of PG&E’s reply brief before the Supreme Court of the 
United States were, with minor editorial changes, exact 
copies of pages 9 to 15 and 22 to 25, inclusive, of the 
reply brief before the Commission set forth as Exhibit A 
hereto. Thus the “‘issue’’ as to the meaning and intent 
of the contract which PG&E now seeks to raise in this 


Court was fully litigated and decided by the Courts in 
the original proceeding. 


5. ‘PG&E contends that the Supreme Court ‘‘reversed’’ 
or substantially changed the decision and mandate of the 
Court of Appeals for the District of Columbia Circuit 
and that therefore the Commission’s order now sought 
to be reviewed was issued solely pursuant to that man- 
date and not that of the Court of Appeals. 

The last sentence of the opinion of the Supreme Court 
reads as follows: 


**We shall therefore affirm the order of the Court 
of Appeals, with instructions to remand the case 
to the Federal Power Commission for such further 
proceedings, not inconsistent with this opinion, as 
_the Commission may deem desirable.’’ (350 U. S. 
at 355) 
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It is true, as urged by PG&E, that the form of this man- 
date differed somewhat from the last sentence of the 
opinion of the Court of Appeals which, was modified on 
Sierra’s motion to read as follows: 


“*For the foregoing reasons, the order under re- 
view is set aside and the case remanded to the 
Commission with instructions to dismiss the pro- 
ceeding, without prejudice to the initiation of a 
new proceeding under §$206(a).’’ (237 F. 2d at 756) 


But, as indicated on the oral argument, this difference 
arose from the following two circumstances: 


A. In referring to the Commission’s statement in its 
order of June 17, 1954, to the effect that if it were nec- 
essary to make such a finding it would have to find ‘‘that 
the 1948 rate is unreasonably low and therefore unlawful’’, 
the Court of Appeals said: 


“‘This statement, however, is based entirely upon 
a record made in a proceeding under §205(e) in 
which the unreasonableness of the contract rate 
was not in issue.’’ (223 F. 2d at 609) 


The Supreme Court on the other hand pointed out that 
there was no such thing as a different ‘‘proceeding’’ under 
Section 205(e) or Section 206(a) of the Federal Power 
| Act; that these sections merely set forth the powers of 
| the Commission which the Commission could exercise in 
any hearing, and that therefore if the Commission had 
made proper findings it could have set aside the contract 
| as against the public interest in the original proceeding, 
| regardless of whether or not it had been commenced un- 

der Section 205(e). Accordingly, the Court of Appeals’ 
_ attempt to differentiate between the two types of ‘‘pro- 
- ceedings’’ was no longer appropriate. 
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B. As stated at the oral argument before this Court, 
the undersigned agreed in the Supreme Court that the 
order of remand should be so drawn as to authorize the 
Commission to make a determination under Section 206(a) 
on the basis of the existing record, without the necessity 
of holding further hearings unless the Commission so 
desired. This agreement is shown in the following foot- 
note 10 appearing in Sierra’s brief in the Supreme Court 
at page 32: 


‘PG&E and the Commission also both complain 
that it would be an undue burden on the parties 
as well as on the Commission to compel the Com- 
mission to begin all over again with a new proceed- 

ing and the taking of new testimony, under 206(a). 
With this contention we are in sympathy. In mak- 
ing our motion to amend the opinion in the Court 

below we had assumed that in a new proceeding 
initiated by the Commission under 206(a) the Com- 
mission could act on the existing record, with such 
additional evidence as any party might desire to 
add. If there is any doubt as to this, we would 
have no objection to the order being further 
- amended so as to provide that the case should be 
' remanded to the Commission ‘with instructions to 
' dismiss the proceeding under 205 without prejudice 
to the continuation of further proceedings under 
Section 206(a)’ instead of expressly requiring the 

‘initiation of a new proceeding under Section 

206(a)’, as it does now. But there can be no doubt 

that unless the 1948 rate contract is regarded as a 

complete nullity, the Section 205 proceeding must 
be dismissed before any further steps can be taken 

under Section 206(a).”’ 


But whatever the basis of the Supreme Court’s action 
may! be, I submit it is plain from the foregoing that the 
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resolution of this controversy depends on the extent to 
which, if any, the Supreme Court intended to change 
the decision of the Court of Appeals on the merits— 
despite the fact that its judgment read, ‘‘the judgment of 
the * * “* Court of Appeals * * * is hereby, 
affirmed * * *’’. Obviously this is a controversy which 
should be settled in the first instance by the Court of 
Appeals for the District of Columbia itself. 


6. In support of my contention that the issues on 
this appeal relate to the construction and meaning of the 
opinion and mandate of the Court of Appeals for the 
District of Columbia Circuit as the same was modified 
in part for the foregoing reasons by the Supreme Court, 
I respectfully refer this Court to PG&E’s original motion 
before the commission to reopen the proceedings, which 
is the motion allegedly erroneously denied by the order 
here sought to be reviewed and a true copy of which 
is annexed hereto as Exhibit B. As will more fully 
appear therein, PG&E there argued that the mandate 
required the Commission to reopen the proceedings and, 
among other things, to make a retroactive determina- 
tion as to whether or not the contract rate was against 
the public interest on June 17, 1954. It is and, ever 
since the decision of the Supreme Court in the principal 
ease, has been Sierra’s contention that the mandate was 
only permissive and gave PG&E no right whatever to 
any further hearings, and further, that under the express 
decision of the Court the Commission had no right 
under that mandate to make any retroactive determina- 
tion. Surely this is an issue that requires a construc- 
tion of the mandate as read in the light of the opinion 
of the Court of Appeals as affirmed by the Supreme 
Court. 
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7. I stated on the oral argument in this Court that 
it was my belief on the basis of certain cases cited in 
the motion to dismiss submitted by the Commission (L. J. 
Marqiis & Co. v. SEC, 134 F. 2d 335 (2nd Cir. 1943) ; 
L. J. Marquis & Co. v. SEC, 134 F. 2d 822 (3rd Cir. 1943) ; 
Columbia Oil & Gasoline Corp. v. SEC, 134 F. 2d 265 
(3rd Cir. 1943); American Power & Light Co. v. SEC, 
325 U: S. 385 (1945)), that if either this Court or the 
Court of Appeals for the District of Columbia Circuit 
should deem that equity required that PG&E be permitted 
to present its petition to review before the latter Court 
even though the time to file such petition had expired, 
this could be accomplished by a transfer of the petition 
filed in this Court to the District of Columbia Circuit. 
It is true that in the Commission’s motion it states that 
it distinguishes these cases. I submit, however, that the 
cases show that under proper circumstances, where equity 
so requires, a petition filed in the wrong circuit inad- 
vertently but without fault can be transferred to the 
proper circuit even though the time for such a filing may 
have expired. As stated on the oral argument, if such 
a transfer were made or requested, I would petition the 
Court of Appeals for the District of Columbia Circuit 
to reject the petition on the ground that it appeared on 
the face of the petition itself that the contentions raised 
by PG&E are frivolous and sham and that the matters 
sought to be reviewed are in fact not appealable and that 
therefore, PG&E is not entitled to any equitable relief. 
I cite the cases simply to counter any suggestion by 
PG&E that if the present motion is granted it will be 
inequitably deprived of its day in court. If equity re- 
quires, it can still be heard in the right Circuit. 
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As indicated on the oral argument, on October 1st, 
1957, the undersigned sent to counsel for PG&E a copy of 
a letter which he addressed to the Clerk of this Court 
asserting that this Court was without jurisdiction to 
entertain a review of the Commission’s order, and citing 
cases in support thereof. A true copy of that letter is 
annexed as Exhibit C hereto. If PG&E in good faith 
wished to attempt to bring the matter here and reserve 
its right later to bring it before the Court of Appeals 
for the District of Columbia Circuit, it could of course 
have filed its petition for review shortly after receipt of 
that letter, instead of waiting until the time to file such an 
appeal had practically expired. 


William C. Chanler 


Sworn to and subscribed before me on ? 
the 21st day of December, 1957. f 
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UNITED STATES OF AMERICA 


Before the 


Federal Power Commission 
Washington, D. C. 


In the Matter of 


Pacrric Gas anp Evectrric Company 


Reply Brief 
of 
Pacific Gas and Electric Company 


INTRODUCTION 


In this brief Pacific Gas and Electric Company, seeking 
authority to increase its rates for electric service to Sierra 
Pacific Power Company, replies to the brief of the latter 
company opposing the increase. As in the opening brief the 
parties will be referred to as Pacific and Sierra, respec- 
tively. Since the brief of the Commission’s Staff concludes 
that Pacific has met the burden of proof, imposed upon it 
by the Federal Power Act and by this Commission’s order, 
to show that the proposed rate is just, reasonable and not 
unduly discriminatory or preferential this reply will be 
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directed entirely to Sierra’s brief. However, to the extent 
that the Staff’s brief seems to accept, without discussion, 
some of the contentions of Sierra, this reply is intended to 
apply to the Staff’s brief as well. 


STATEMENT OF THE ISSUES 


Comparison of the three opening briefs on behalf of 
Pacific, the Commission’s Staff and Sierra reveals agree- 
ment on a number of primary facts and principles of law. 

It is not disputed that under the present schedule of 
charges Pacific will receive only a 2.6% return on its net 
investment in all facilities allocated to service to Sierra. It 
is stipulated that Pacific is entitled to a 5.5% return for its 
electric department (T. 675).* Thus Pacific’s service to 
Sierra is producing revenue which yields less than one- 
half of what would be a fair rate of return. It is also 
undisputed that the increased charges proposed by Pacific 
will produce only 4.75% return, a rate of return still well 
below that stipulated to be reasonable. 

The Staff’s brief finds that the proposed rate is just and 
reasonable when measured by the cost of service including 
return! at 5.5%, and concludes that there is nothing to 
justify departure from that standard as a measure of 
the reasonableness of the rate (Staff’s Brief, p. 34). 

To avoid any contention of discrimination against Sierra, 
Pacific has proposed a rate which will yield only 4.75%, 
the proposed tariff being equivalent to Pacific’s Schedule 
F. P.C. No.6 (Supplement No. 1) for service to The Cali- 
fornia: Oregon Power Company and also equivalent to 


* References thus are to pages of the transcript of the hearing on 
this matter. 
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Pacifie’s regular filed tariff for intrasate resale service. 
Neither Sierra nor the Commission Staff find the proposed 
rate to be unduly discriminatory or preferential (Staff’s 
Brief, p. 31; Sierra’s Brief is silent on this point). 

Since the reasonable rate of return is 5.5%, to require 
Pacific to continue to serve Sierra for a return of only 2.6% 
would amount to confiscation of investment in excess of 
eight million dollars devoted to service to Sierra. 

In the face of this obviously confiscatory return Sierra 
argues that it is in the public interest to require that the 
present rate remain in effect, ‘‘at least as long as Pacific 
earns more than it would save if Sierra’s business were lost 
or abandoned.’’ This contention requires the assumption 
that Pacific deliberately entered into a contract in 1948 by 
which it committed itself to a transmission line investment 
of more than one million dollars, and agreed to make an 
additional transmission line investment of similar amount 
when Sierra’s load should require, all on the basis that it 
would not be entitled to any return or depreciation on the 
investment over a period which may extend until 1979! 

This assumption is directly contrary to common sense 
and to the testimony of both parties that the purpose 
of the 15-year term of the contract was to protect Pacifie’s 
(and Sierra’s) investment in transmission lines to be con- 
structed in accordance with the contract for the service to 
Sierra. Sierra’s strained argument simply ignores this fact 
and fails completely to explain how a rate so long as to be 
confiscatory is consistent with protection of the investment. 


+The California Public Utilities Commission, herein called Cali- 
fornia Commission, in fixing rates subject to its jurisdiction has 
not permitted Pacific to recover any revenue from other customers 
to offset the present low return from Sierra. 
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It is obvious that Pacific could not even recover the cost of 
borrowed capital to make this investment, let alone provide 
anything for equity money on such a rate of return. 

Without this assumption of a commitment by Pacific to 
perpetuate the present rate Sierra’s arguments have no 
foundation. This brief will show that there was no such 
commitment because (1) it is contrary to the terms of the 
contract both as expressed in the contract and as contem- 
poraneously interpreted by the parties, (2) it is not to be 
implied from adoption of a schedule of charges equivalent 
to Pacifie’s 1945 Schedule P-31 for intrastate resale serv- 
ice, and (3) it is not to be implied as a consequence of the 
fact that Sierra made the contract with Pacific in preference 
to a contract for Bureau of Reclamation power which could 
not be delivered when needed. 

The Staff’s brief concludes that even if such a commit- 
ment were made it should have no bearing on the result 
since the principle involved is contrary to the public inter- 
est. With this we are in accord since a contract requiring 
such a large additional investment for public utility serv- 
ice which does not permit a recovery of a reasonable return 
on the investment would be clearly unreasonable. 

If Pacific had made a contract on such an improvident 
basis the Federal Power Act would require this Commis- 
sion to determine the reasonable and just contract to be in 
force hereafter (Sec. 206 (a)). However, the evidence dem- 
onstrates that Pacific did not make such an ill-advised con- 
tract but clearly contracted for protection of its investment 
and we need not pursue the point further here. 

As jwe understand Sierra’s position—and it takes con- 
siderable analysis to disentangle the structure of its argu- 
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ment from its so-called ‘‘Abstract of Evidence’’ and the 
subdivisions of its ‘‘Argument’’—this Commission is not 
bound by a rule of law in this case but is to act on the 
basis of its determination of the requirements of the public 
interest. Sierra has virtually abandoned its procedural 
point, urged in a barrage of petitions and motions demand- 
ing a termination of this proceeding as a matter of law, 
and has conceded that all of the issues are now before this 
Commission for determination. We would add only that the 
measure of the public interest is found in the requirement 
of the Federal Power Act that all charges demanded or 
received by any public utility ‘‘shall be just and reason- 
able, and any such rate or charge that is not just and rea- 
sonable is hereby declared to be unlawful’’ (Sec. 205(a)). 

We submit that a rate of return of 2.6% is not just or 
reasonable but is confiscatory, and that an increase to 


4.75% is justified and reasonable under all the circum- 
stances. We turn now to our reply to Sierra’s attempt to 
argue the contrary. 


SIERRA AND PACIFIC AGREED ON A TERM CON- 
TRACT SUBJECT TO CHANGE BY REGULATORY 
PROCESS FOR PROTECTION OF THEIR ADDI- 
TIONAL INVESTMENTS IN TRANSMISSION 
FACILITIES. 

A. This Commission Has Jurisdiction to Change the 
Present Contract Rate. 

Sierra concedes, as it must, that the present service con- 
tract is subject to such changes as this Commission may 
direct in the exercise of its jurisdiction (Sierra’s Brief, p. 
50). If, as Sierra indicates, this must be deemed an express 
provision of the service contract, then it is difficult to see 
how Sierra can contend that the parties contemplated an 
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unchangeable rate. Indeed, we suppose that if Pacific’s cost 
of service to Sierra had declined sufficiently Sierra would 
have demanded and been entitled to receive a reduction in 
the rate. | 

It is interesting to note that Sierra’s brief nowhere states 
that Pacific agreed that the rate should remain unchanged 
for the entire contract term. Such a proposition too 
obviously flies in the face of the facts.” Yet, paradoxically, 
Sierra also contends by argument in its ‘‘Abstract of the 
Evidence’? (pp. 30-31) and in its Point I (p. 48) that 
Pacific is committed to an unchanging rate. If all that 
Sierra means is that the present rate was intended to 
remain fixed until changed by the rate making process we 
do not quarrel with its position. Pacific has never con- 
tended that it had any arbitrary power, or, independently 
of regulatory process, any power at all to change its rate 
to Sierra. On the other hand, Pacific has always intended 
and understood that it may initiate a change in its rate to 
Sierra, just as in any other rate, through established regu- 
latory procedure. That is exactly the course which it has 
followed here. The implied reservation to the Federal 
Power Commission of authority to modify the contract is 
the basis for Pacific’s action. 

Pacific does not claim to be able to place in effect any 
increase in its charges to Sierra unless it sustains its bur- 
den of establishing before this Commission that the increase 
is Just and reasonable in a proceeding which gives full op- 
portunity to Sierra to be heard and to oppose the increase if 
it chooses. In the light of fair analysis Sierra’s attempt to 
argue by epithet that change by this process is ‘‘repudia- 


2 See Pacific’s Brief, pp. 21-25. 
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tion’’™ or renders the contract ‘‘nugatory and valueless’’ 
becomes baseless accusation. Similarly, for Sierra to argue 
that its management cannot conduct its business on the 
basis of a contract subject to change by regulatory process 
is to deny the experience of every electric and gas utility 
dependent upon wholesale purchase for its supply of energy 
and gas. 


B. Pacific Did Not Give up Its Right to Invoke the Rate 
Making Process to Increase Its Rate to Sierra. 

Sierra could not concede, however, that the service con- 
tract is subject to change in the normal course of regulation 
without undermining its case. If Pacific could invoke the 
normal regulatory process for a rate increase Sierra could 
not claim that Pacific had voluntarily assumed the burden 
of increasing costs. It therefore attempted to prove that 
Pacific gave up this right when it executed the service con- 
tract without an express provision that the rate was change- 
able by the normal rate making process (Sierra’s Brief, 
p. 48). We would have thought that the express and implied 
reservations of authority to the California and Federal 
Commissions to change the contract (Sierra’s Brief, p. 50) 
were adequate expressions of Pacific’s intention but Sierra 
ignores them. Instead Sierra attempts to draw a conclusion 
from comparison with Pacific’s Schedule F.P.C. No. 6 for 
service to The California Oregon Power Company. That 

23The term “double dealing repudiation” which counsel for 
Sierra has seized upon so enthusiastically was used by counsel for 
Pacific only with reference to a contract with the City of Redding 
made about four months before the filing of the rate increase appli- 
cation from which the contract was voluntarily excepted by Pacific. 
This contract was made after a public election in Redding in which 
the voters expressed their choice for a contract with Pacific in 
preference to a concrete proposal from the Bureau of Reclamation. 


See California Public Utilities Commission Decision No. 43147, 
issued July 26, 1949 (not printed). 
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schedule contains a formula provision for adjustment of the 
rate to correspond with changes in Pacifie’s regular filed 
resale tariff for intrastate service.* It should be evident that 
this formula, incorporated in a 1952 contract after Sierra 
had contested the right of Pacific to obtain a rate increase, 
was adopted to forestall the argument made here. It cannot 
aid in the interpretation of a contract made four years 
earlier when there was no such contest. 

It is even weaker for Sierra to argue (its Brief, ‘‘ Abstract 
of the Evidence,”’ p. 31) that the fact that a comparison was 
made by Sierra between Pacific’s present rate and the Bu- 
reau of Reclamation’s proposed rate for a 15-year period 
evidenced any intention or understanding that that rate 
could not be changed. This comparison was the only one that 
could be made between the two rates since future changes 
in the cost level could not be predicted. It would be absurd 
for Pacific to argue that the present rate could not be re- 
duced by this Commission for 15 years simply because 
Sierra had made a 15-year comparison on the assumption 
of no change in rate level. It is equally absurd for Sierra 
to argue that for such a reason there can be no increase 
when fully warranted by increased costs. 

Sierra attempts to bolster these arguments with refer- 
ences to testimony given in 1945 before the California Com- 
mission by Pacific’s rate engineer. We will discuss them in 
a subsequent section of this brief since they relate to the 
adoption of the P-31 rate for intra-state resale service and 
form no part of the understanding between Sierra and 
Pacific as expressed in their 1948 contract. 

2 We do not assume that this formula is binding on the Federal 


Power Commission. Most of the energy delivered under the Cali- 
fornia Oregon contract is resold by the purchaser within California. 
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C. The Contemporaneous Evidence Demonstrates That 
the Purpose of the 15-Year Term of the Contract Was 
to Protect Pacific’s Investment. 


We need not rest our case on the weakness of Sierra’s 
arguments. The direct and positive evidence of the contract 
itself and the virtutally contemporaneous statements in the 
1948 hearing before the California Commission prove that 
the purpose of the 15-year term was protection of the new 
investment. 

Two prior contracts, each of which called for a new trans- 
mission line, had 15-year terms. Pacific’s first proposal to 
Sierra in 1947 was for a new line and a new 15-year term. 
The 15 years was accepted without discussion throughout 
the negotiations and without relation to the rate. 

It is significant that the contract relates the 15-year term 
to the completion of the new 110,000 volt line and requires a 
new 15-year term to begin when a second such line is 
completed and placed in operation to meet Sierra’s 
requirements. 

When to this internal evidence of the contract is added 
the statements of both parties made before the present 
controversy arose there can be no doubt that the term of 
the contract was intended to protect their respective invest- 
ments. As to the reason for the 15-year term, Mr. Pollard 
testified for Pacific before the California Commission in 
1948: 

‘¢Well, of course, that was—on our part was in order 
to guarantee that we would have business for a long 
enough period of time fo warrant us m making the 


investment* in the cost of the new line and amortizing 
it. And, furthermore, followed the same pattern as 


* Emphasis ours, throughout the brief. 
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previous contracts we have had in each of which in- 
stances a substantial investment was made for service 
of this customer. And, similarly, 15-year contracts 
were taken at each of those times for that reason.”’ 
(Ex. 12, p. 12) 


In the same proceeding Mr. Tracy testified for Sierra on 
the necessity for a 15-year contract. 


‘‘When load conditions are such that you have to 
have additional capacity it might be that that addi- 
tional capacity could be arranged to carry you over 
for a short period—he sufficient to carry you over for a 
short period, but in case where you have to go to a 
relatively large investment it is only fair and business 
—proper business that the Company you are negotiat- 
ing with gets a proper return on the mvestment for 
that period. That is the basis upon which we would 
operate ourselves, we would not expect anybody to go 
to'a large investment which is necessary in order to 


give the Company capacity they need for any shorter 
period than that.’’ (Ex. 12, p. 26) 


In the same proceeding the following occurred on cross- 
examination of Mr. Tracy: 


**Q. This contract effectively tie Sierra’s hands for 
15 years, will it not? 

A. In what way do you mean? 

Q. Well, because of the fact that you are prohibited 
from developing any further power facilities of your 
own? 

A. No, I do not think that is true. The contract is 
worded in that way, if the parties have a modification 
that is justified I think the parties can get together on 
it.: In other words, only the—the principal thing that 
the selling party would have—I might be corrected on 
this if J am wrong from P. G. & E. Company—would be 
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idle investment. In other words, if we had a develop- 
ment that we found feasible and it came in at a time 
when any investment was [not]* made idle by the P. G. 
& E. in other words, at a times when they might have 
to put in additional investment even to serve it, it 
would not penalize P. G. & E. if we went ahead on it 
and we could make arrangements with them to do so.”’ 
(Ex. 12, pp. 33, 34) 


In other words Mr. Tracy believed that Pacifie’s primary 
concern was its investment and that a modification of the 
contract for Sierra’s benefit would be justified under any 
circumstance where Pacific’s investment was protected. If 
Mr. Tracy had exhibited the same reasonable attitude which 
he expected from Pacific in 1948 toward Pacific in 1952 
when requested to renegotiate the present rate in accord- 
ance with the order of the California Commission® this pro- 
ceeding would doubtless have been unnecessary. 

In the present proceeding in 1953 Mr. Tracy testified that 
in his 1948 testimony before the California Commission he 
gave all the reasons which he could think of in support of 
the contract (T. 672). The transcript of that proceeding 
(Ex. 12), will be scanned in vain for any indication that 
Pacific intended to give up any right to initiate a rate in- 
crease or that Mr. Tracy ever had any such understanding. 
Are we to believe now that it was mere oversight that when 
the 15-year term was mentioned in 1948, Mr. Tracy thought 
only of a proper return for Pacific’s investment rather than 
a guaranteed rate for Sierra, even though he was obviously 
looking for reasons to satisfy his Nevada opposition? 


* The context requires insertion of the “not” at this point. 
5 Exhibit 17, pp. 41, 46-47, and T. 987, 988. 
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Not quite two years later, before the California Com- 
mission in 1950, Mr. Moulton, Pacifie’s Vice President and 
Executive Engineer, explained the difference between the 
15-year term of the Sierra contract and the 5-year term of 
other resale contracts as follows: 


‘““We finally made a 15-year contract with Sierra 
Pacific. We made a longer contract because we under- 
[took]® to build an additional line to supply them and 
we felt we needed that protection of a long contract.’’ 
(Ex. 15, p. 541)? 


Even in 1952 after Sierra had determined to oppose any 
increase by Pacific, Mr. Tracy testified for Sierra before 
the California Commission on cross examination as fol- 
lows: 


**Q. While the Commissioner has stated that the 
record in the contract proceedings contains the sup- 
port for the contract or purportedly it did, you made 
the statement that you made this 15-year contract be- 
cause you wanted to have assurance of power supply 
and that it was the best source of power at reasonable 
rates. Is it not a fact, Mr. Tracy, that Pacific Gas 
and Electric Company was insisting on a 15-year con- 
tract in order to protect it in a very large investment 
that it had to make in facilities in order to bring 
power to the summit to supply to the Sierra Power 
Company? 

©The text has “understood” at this point, clearly a reporter’s 
error. 

7 This testimony also shows that Sierra is completely mistaken in 
interpreting Mr. Moulton’s testimony as support for its position 
that the contract rate could not be changed. Mr. Moulton recognizes 
that the purpose of the 15 year term was to protect the new invest- 
ment. This testimony was given within a few months after initiation 
of service over the new 110,000 volt line to Sierra, and the fact that 
an increase was not deemed warranted at that time does not consti- 
tute a bar to an increase under conditions of greatly increased cost. 
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A. I think that works both ways. Yes, our com- 
pany wished to have a firm contract too to cover our 
investment.’’ (Ex. 23, pp. 1418, 1419) 


Protection of investment is not accomplished by ignoring 
diminishing returns. Failure to allow a fair return on 
property devoted to public utility service is confiscation 
of that property. To argue that Pacific consented to pos- 
sible loss of all return for up to 30 years on a new invest- 
ment in excess of one million dollars is absurd and contrary 
to the express testimony. 

We submit that the evidence establishes without contra- 
diction that Pacific did not give up its right to a rate increase 
by means of normal regulatory procedure and that it is 
entitled to a rate of return which will protect its entire 
investment for service to Sierra. 


Il. 

THE ADOPTION IN THE SIERRA CONTRACT OF 
CHARGES EQUIVALENT TO THOSE IN PACIFIC’S 
INTRA-STATE RESALE TARIFF P-31 DOES NOT 
SUPPORT SIERRA’S CONTENTION THAT PACIFIC 
COMMITTED ITSELF TO PERPETUATE THAT 
RATE FOR THE CONTRACT TERM. 


When the present contract was being negotiated with 
Sierra in 1947 and 1948 Pacific had on file with the Cali- 
fornia Commission two tariffs of general application for 
intra-state resale electric service to customers who pur- 
chased all of their energy requirements from Pacific. 
One of these, Schedule P-31 (Ex. 20), offered a rate 
approximately 10% below the other (Schedule P-6, Ex. 8, 
p. 2) to resale customers who would enter into a five year 
contract for service. The contract with Sierra did not in- 
corporate the P-31 rate as such. It simply provided a 
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schedule of demand and energy charges equivalent to those 
in effect under the P-31 tariff, plus a stand-by charge, and 
incorporated certain of the conditions of that tariff. 


A. The P-31 Rate Was Not a Fixed Rate But Was Actu- 
ally Increased Twice by the California Commission. 

Sierra would argue first that the P-31 rate was estab- 
lished as a fixed rate for the term of each five-year con- 
tract and therefore that the Sierra rate is a fixed rate for 
the 15 to 30 year term of its contract. We have already 
shown that the conclusion does not follow because the 15 
year term was proposed for protection of the new invest- 
ment long before the P-31 rate entered into the negotia- 
tions. The premise that the P-31 rate could not be changed 
is equally unsound. 

The California Commission has twice increased the P-31 
rate since its adoption in 1945. The first occasion was 
in 1950 in response to Pacific’s application for a 6% rate 
increase. The second occasion was in 1952 when the Cali- 
fornia Commission superseded Schedule P-31 by Schedule 
R, which is equivalent to the rate proposed in this pro- 
ceeding. In each of those cases the Commission excepted 
from the increase certain named customers but the balance 
were required to pay the increased rate beginning with the 
effective date of the general increase regardless of the fact 
that they were being served under term contracts.® This 

® As to the 1950 increase of 6%, Exhibit 18 shows that Pacific 
requested an increase in each of its filed schedules (p. 8) and was 
authorized to make such increase effective for service from April 15, 
1950 subject only to the named exceptions (p. 16). Pacific estimated 
that it would receive additional revenue of $140,000 annually from 
resale customers as a result of this increase (p. 8). 


As to the 1952 increase, Exhibit 17 shows that the California 
Commission authorized cancellation of all existing schedules and 
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is convincing evidence that the California Commission does 
not regard the P-31 rate as immune from changes when 
required by increases in the cost level. 

The testimony of Pacific’s rate engineer in 1945, to the 
effect that users of the P-31 rate were assured of the lower 
rate for a five-year term (quoted by Sierra in its brief at 
pp. 31, 49), sounds impressive when isolated from its con- 
text. We believe, however, that a study of the record of 
that proceeding will show that Mr. Beckett meant ‘‘lower 
than the P-6 resale schedule’’ and that he did not have in 
mind a fixed rate regardless of cost considerations. In any 
event the California Commission has set the matter at rest 
by granting the increases above described. 


B. Pacific Did Not Give Its Right to a Compensatory Re- 
turn When It Offered the Equivalent of the P-31 Rate. 


The adoption of the P-31 rate level is also used by Sierra 
as the ground for a contention that Pacific committed itself 
to a non-compensatory rate level. Sierra argues that be- 
cause the P-31 rate was conceded in 1945 to be non-com- 
pensatory when applied to a class of resale customers which 
did not include Sierra, therefore Pacific committed itself to 
a non-compensatory return from Sierra by adopting the 
same rate level. It should be obvious, however, that the 


transfer of customers to the increased schedules applicable to the 
service rendered, including Schedule R for resale customers (pp. 46, 
85) subject only to exception for certain listed contracts. 

The exception of Sierra from the 1952 increase was expressly 
stated by the California Commission to be for the purpose of allow- 
ing an opportunity for the parties to renegotiate the contract “in 
the light of the new basic resale schedule,” i.e. Schedule R (Ex. 17, 
p. 41). The refusal of Sierra to negotiate (T. 988) does not convert 
this exception into a final disposition of the matter by the Califor- 
nia Commission. The matter is pending before that Commission in 
a new proceeding. See Exhibit 22, pp. 4 and 5. 
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statement as to the return from a given rate when applied to 
a certain class of customers is not necessarily true when the 
same rate is applied to another customer under different 
circumstances. In 1952 Pacific was able to earn a 2.6% 
return in its business to Sierra in spite of the sharp increase 
in costs subsequent to 1948. It should be evident that on the 
basis of 1948 costs Pacific must have anticipated a reason- 
able return. 

There is no concession in the 1948 proceedings before the 
California Commission that the Sierra rate was expected to 
be non-compensatory. A California Commission staff mem- 
ber asked Pacific’s witness whether, zf the rate should prove 
non-compensatory, no burden would be placed on other cus- 
tomers. Pacific’s witness agreed that under such circum- 
stances other customers should not be burdened. We do not 
see how this can be taken as evidence one way or another 
as to how much return the Sierra rate was expected or 
intended to produce, nor as evidence that Pacific’s stock- 
holders did not expect to be fairly compensated from 
Sierra’s business. 

This Commission will realize, however, that while the 
new line remained lightly loaded it would hardly be likely 
to earn a full return. This, however, should not prevent 
realization of the full earning power of the line as utiliza- 
tion increases. The Staff’s method of deriving cost of serv- 
ice and rate of return by averaging in with the system net- 
work the special lines devoted to service to Sierra elimi- 
nated from consideration the actual loading of these lines 
and the present 2.6% return thus computed does not reflect 
any particular stage in the growth of Sierra’s load. 
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The Proposed Rate Meets Sierra’s Test Since Pacific 
Will Not Receive More Revenue Under the Proposed 
Rate Than It Could Save by Abandoning Sierra’s 
Business. 

Throughout its argument Sierra is careful to qualify its 
contention as to maintenance of the present rate by conced- 
ing that Pacific is entitled to earn at least as much under the 
present rate as it would save if Sierra’s business were lost 
or abandoned. We have already pointed out in our opening 
brief (pp. 29-32) that this reasoning is applicable only to a 
rate designed to retain existing business served by facilities 
which otherwise would be idle, and that it does not apply 
where a substantial additional investment is contemplated. 
However, even taking at its face value Sierra’s test which 
compares revenues under the proposed rate with the costs 
which Pacific could save if it abandoned Sierra’s business 
today the rate will qualify. 

All of Pacifie’s investment in generation and transmission 
capital allocated to Sierra could be used almost immediately 
to serve other customers on Pacific’s system, excepting only 
the three transmission lines from Drum to Summit. Pacifie’s 
load has been increasing at a rapid rate for many years and 
it is still engaged in expanding its generation and trans- 
mission capacity to meet the growing demands on its sys- 
tem. The increase in Pacifie’s sales of energy during 1952, 
as shown on page 69 of Pacific’s Form 1 report to this Com- 
mission for that year, was 3.75 times the entire amount of 
Sierra’s load for the year. Loss of Sierra’s business then 
would simply mean freeing capacity for use elsewhere on 
the system. 

The rate base allocated to Sierra by the Staff method 
(Ex. 19) consists almost entirely of generation, transmis- 
sion and common utility plant and includes only 1.4% of 
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the $1,861,765 invested in the three transmission lines used 
to serve Sierra. This results from the fact that the invest- 
ment in these lines is treated as part of the system network, 
1.4% of which is allocated to Sierra. 

It follows that the cost of service derived by the Staff’s 
method does not include more than a negligible amount for 
depreciation or return and related income tax on the invest- 
ment in the three transmission lines. To put the matter in 
another way, if Pacific should lose Sierra’s business today, 
substantially all of the $8,489,633 of capital investment allo- 
cated to Sierra would shortly be used to serve other system 
load and would be expected to earn a fair and reasonable 
return. 

The same result will be reached if Sierra’s erroneously 
conceived test is applied to Pacific’s derivation of a rate 
of return (Ex. 4). In Pacific’s computation the investment 
in the three lines is allocated directly to service to Sierra 
and all of it appears in the rate base. The revenue under 
the proposed rate falls short of full costs of service by 
$725,000 per year, a deficiency far in excess of any con- 
ceivable depreciation, return and related income tax allo- 
cable to the three lines. See Pacific’s Brief, pp. 6, 7 and 
Appendix. 

The conclusion of counsel for Sierra that the fact that 
Pacific earns some return shows that it is earning more 
than it could save if it lost the business is a superficial 
eonelusion not supported by an analysis of the rate base 
on which the return is earned. On the contrary, it must be 
concluded that from the standpoint of Sierra and its ecus- 
tomers, the proposed rate is as low as could reasonably 
be permitted by any method of cost calculation and by any 
test which has been suggested. 
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iil. 


THE EXISTENCE OF PUBLIC PRESSURE UPON SIERRA 
TO CONTRACT FOR BUREAU OF RECLAMATION 
POWER WHICH COULD NOT BE DELIVERED 
WHEN NEEDED DOES NOT JUSTIFY THE CON- 
TENTION FOR A RATE FIXED REGARDLESS OF 
COST. 


A review of the record in this case and the three opening 
briefs will show that ‘‘competition’’ is a word of many mean- 
ings. Counsel for Sierra profess amazement that we should 
deny the existence of competition with the Bureau of Recla- 
mation, whereas we fail to see how they can label a situa- 
tion competitive when the consumer has only one feasible 
source for the supply of its needs. Despite this diversity 
of opinion as to what constitutes competition there is sub- 
stantial agreement as to the facts of the situation and we 
propose to talk about those facts. 

The first fact is that Sierra needed a substantial amount 
of additional power to meet its load requirements in 1949 
and 1950. 

The second fact is that the Bureau did not even hope to 
obtain appropriations from Congress and complete a single 
circuit line to serve Sierra before 1951 and probably not 
until 1952. The Bureau of Reclamation thus had no way 
of supplying Sierra’s 1949 and 1950 requirements for addi- 
tional power. 

The third fact is that Bureau power as a source of supply 
for Sierra would have had many disadvantages even after 
service was initiated. Chief among these were (1) reliance 
on 125 miles of single circuit line, (2) reliance on a single 
hydroelectric project which could be affected by adverse 
water conditions, (3) requirements for standby service at 
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‘‘prohibitive’’ additional cost (Ex. 12, pp. 28, 31), and (4) 
the Bureau requirement that Sierra ‘‘wheel’’ power to 
municipalities and public agencies entitled to ‘‘preference’’ 
under reclamation law (Ex. 21, p. 17, par. ii). 

The fourth fact is that in 1947 and 1948 there was con- 
siderable agitation in Northern and Central Nevada to get 
‘‘cheap’’ government power. Public sentiment was aroused 
and Sierra was under pressure to make some sort of 
arrangement for obtaining power from the Bureau of 
Reclamation. 

These facts are not disputed and whether counsel for 
Sierra labels the Bureau as a ‘‘competitive’’ source of power 
is really immaterial. The label adds nothing, but when 
counsel try to argue that Sierra lost a bargaining position 
when it entered into the contract with Pacific they have to 
insist: on the label and ignore Sierra’s actual situation. 
Realizing, however, that the facts are inescapable, they try 
to make it appear that Sierra had a choice between two 
feasible sources of supply. To do this they have resorted 
to invention. 

That awkward gap between 1948 and 1951 in Sierra’s 
power resources, if it chose to contract for Bureau Power, is 
**tided over”’ (Sierra’s Brief, pp. 39 and 66) by counsel’s 
construction of the Walker River development. Since both 
Sierra’s President and its engineer are agreed that con- 
struction of that project would have taken a minimum of 
three years (Ex. 12, p. 34; T. 745), Sierra would still have 
been short of power in 1949 and 1950, even if it decided to 
construct the Walker River project in the face of high costs. 

The statement of the 1953 Nevada Public Service Com- 
mission (Ex. 22, p. 2) containing its views as to the position 
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of the 1948 Commission,” suffers from the same infirmity 
as the argument of Sierra’s counsel. That Commission now 
states that if it had, in 1948, doubted the ‘‘validity’”’ of 
Sierra’s contract it would have ordered Sierra to construct 
hydroelectric plants on three rivers and a supplementary 
steam plant. Thus Sierra would have had to invest un- 
known millions of dollars in high cost hydro plants and a 
steam plant to be operated at low load factor with high 
fuel costs, none of which could have been constructed in 
time to meet its 1949 and 1950 requirements. While we 
doubt the authority of the Nevada Commission to issue 
such an order we doubt even more that in 1948, faced with 
the practical requirements of the situation, it would have 
seriously entertained such an idea. 

Disregarding the time required for construction of new 
plants and disregarding their high cost of construction and 
operation, counsel for Sierra reach new heights of economic 
absurdity when they contend that these additional plants 
would have been developed ‘‘to tide over the expected short- 
ages until the Bureau’s lines were adequate to meet all pos- 
sibleneeds.’’ Neither of Sierra’s witnesses testified that cap- 
ital investment in any of these plants could be justified on a 

1° Neither of the two members of the Nevada Commission who 
appeared in the 1948 hearings before the California Commission is 


now a member of the three-man Nevada Commission, according to 
the letterhead in Exhibit 22. 

41 It will be recalled that Mr. Tracy’s opinion that he could pro- 
duce steam generated power for 7 to 8 mills was based on the 
assumption (1) that he generated all his power requirements in 
the steam plant and (2) that fuel was at the 1946 Reno price of 
$2.05 per barrel. It will also be recalled that Mr. Tracy was very 
much opposed to Pacific’s original proposal of a fuel escalator 
clause. If Sierra operated a steam plant of its own its costs would 
escalate immediately with each rise in fuel oil prices. 
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‘*tiding over’’ basis, nor did they give any explanation at all 
as to how the shortage in 1949 and 1950 could have been met. 

The fact of the matter is that although counsel for Sierra 
is correct in stating (Sierra’s brief, p. 19) that in October 
1947 Sierra had before it a proposal from Pacific and a 
‘‘plan’? of the Bureau of Reclamation and the Colorado 
River Commission, the latter ‘‘plan’’ fell so far short of 
meeting Sierra’s needs that Sierra never did make a serious 
endeavor to find out whether, or at what cost, the deficien- 
cies in the Bureau’s plan could be made up. 

Nor did Sierra ever act like a buyer playing one competi- 
tor against another. Mr. Tracy explained to Pacific’s Gen- 
eral Manager in October of 1947 that his Company was not 
prepared to continue negotiations, that there was local po- 
litical pressure to bring Shasta power into Nevada which 
hampered Sierra’s negotiation and that Sierra could not 
afford to offend Shasta power advocates (Ex. 27, p. 4, state- 
ment of Pacific’s General Manager October 8, 1947 at meet- 
ing of President’s Advisory Committee). It is evident that 
Pacific was not given the impression that Sierra found any- 
thing desirable in the proposal for Bureau power. Instead 
Mr. Tracy was making it clear that he was faced with public 
pressure urging ‘‘cheap’’ government power and ignoring 
the practical requirements of the situation. The following 
testimony given by Mr. Tracy during cross examination by 
Mr. Wahrenbrock in this proceeding illustrates this point: 

‘*Q. Mr. Tracy, when Pacific Gas and Electric gave 
up the fuel escalator clause and submitted the pro- 
posed form of contract to you after the agreement on 
the demand and energy charge, what was your opinion 
as to why they were willing to give up that clause, 
which would have tended to protect them against at 


least one of the larger elements of risk in so long a 
term contract? 
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[Objection by Mr. Searls on ground of irrelevancy 
overruled ] 


* e * a * ® @ 


A. They did not inform me as to the reason and I 
certainly would not take it upon myself to guess. 

By Mr. Wahrenbrock. 

Q. Did you think you had outsmarted them on that? 

A. No. That isn’t the correct answer. We thought 
that we had showed them sufficient reasons for propos- 
ing to us a lower rate. 

Q. Namely the threat of taking your load some- 
place else. 

A. The potential competition that was very preva- 
lent. The papers were full of it. As I testified before, 
all the groups were active. The Chamber of Commerce 
had a power committee.”’ (T. pp. 937, 938) 


Notice that Mr. Tracy declined to state that he threatened 
to take his load elsewhere. To him the word ‘‘competition’’ 
seems to be synonymous with ‘‘public pressure’’ since he 
stated in his testimony that even after the contract with 
Pacific was signed and approved by the California Commis- 
sion, he was bothered by ‘‘competition’’ (T. 939). 

In the face of all this evidence, which boils down to the 
fact that Sierra could not get the power it needed except 
from Pacific and the fact that any alternative was bound 
in the long run to mean high but uncertain costs when all 
factors were taken into account, Sierra’s argument that it 
gave up a bargaining position or that either it or its cus- 
tomers have lost anything by making a contract with Pacific 
for service at a rate subject to regulatory change is without 
foundation. 

‘The papers were full’’ of competition and it was “‘very 
prevalent,’’ but this sort of competition was more of a prob- 
lem to Sierra than to Pacific. Sierra had no illusions about 
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the desirability of a contract for Bureau power as is demon- 
strated by Exhibits 30, 32, and 34, consisting of intra- 
company communications which list Mr. Devore’s or Mr. 
Tracy’s objections to such an arrangement. 

Sierra was not making fine calculations to determine the 
cost of various alternatives nor was it trying to extract 
from Pacific an agreement for an unchangeable rate. The 
15-year term was important from the investment stand- 
point but was actually considered objectionable by some 
public power proponents who did not like Sierra to be tied 
up for'such a period at any price. Sierra endeavored to and 
did obtain the lowest available rate from Pacific but this 
was a standard rate, available to qualified resale customers 
whether or not they had competitive sources of supply. 

Pacific undoubtedly felt the effect of the public pressure 
and reexamined its position that the P-31 rate level was not 
adequate (Ex. 27, p. 4). When it concluded that it could 
offer this rate it did not expect that it would be fixed in the 
face of cost changes. The argument to the contrary seems 
to be only that because Pacific came down in its price it must 
be implied that it also gave up its right to the use of the 
rate-making process. There is no basis for such a con- 
clusion. 

When called upon at the California hearing in 1948 to 
justify making the contract with Pacific, Mr. Tracy 
attempted to educate the public representatives from 
Nevada to the facts of the situation which Sierra then 
faced. He showed that he really had no choice in the matter. 
He did not claim that the 15-year term was agreed upon to 
secure a favorable rate; he explained that it was a neces- 
sary protection for the new investments to be made. The 
public representatives were satisfied with this and with- 
drew their opposition (T. 672). 
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In a few words, neither Sierra nor public opinion 
were demanding a fixed rate, nothing in the situation 
required a fixed rate and nothing in the negotiations, the 
contract, or the explanations of the contract in the 1948 pro- 
ceeding ever suggested that a fixed rate had been discussed, 
much less agreed upon. 


CONCLUSION 


The issue in this case is whether Pacific’s proposed rate 
increase is just and reasonable under the Federal Power 
Act. The present rate yields a return so low that its con- 
tinuance would be confiscatory. Pacific’s proposed rate 
will yield a return of only 4.75%, which is clearly reason- 
able when compared with the stipulated reasonable rate 
of return of 5.5%. 

Sierra has shown no valid reason why it should be 
exempted from the increase in costs of generation and 
transmission of power nor why this Commission should 
disregard Pacific’s need for additional revenue to cover 
costs of service and maintain its financial integrity. 

It is respectfully submitted that Pacific has shown that 
the present rate is unjust, unreasonable and unduly prefer- 
ential and that the proposed rate is just, reasonable and not 
unduly discriminatory. The requested increase should be 
authorized. 

Rosert H. GERDES 
Rate W. DoVau 
FREDERICK T. SEARLS 
Attorneys for Pacific Gas 
and Electric Company 
Wueat, May & SHannon 
Rosert BE. May 
Of Counsel 
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REQUESTED FINDINGS 


1. ‘Electric power generated and transmitted by Pacific 
Gas and Electric Company entirely within California is sold 
at wholesale and delivered to Sierra Pacific Power Com- 
pany at Summit in California near Donner Pass under 
Pacifie Gas and Electric Company’s rate Schedule F.P.C. 
No. 3, effective as of January 1, 1948. 

2. Sierra Pacific Power Company transmits some of the 
electric power received from Pacific Gas and Electric Com- 
pany for sale to customers in California and transmits the 
balance to its customers in Nevada. By far the larger part 
of the energy received, approximately 86% in 1951, is thus 
transmitted to Nevada. 

3. The sales of power by Pacific Gas and Electric Com- 
pany to Sierra Pacific Power Company at Summit are 
sales at wholesale in interstate commerce subject to the 


provisions of Sections 205 and 206(a) of the Federal Power 
Act. 


4. Pacific Gas and Electric Company’s present rate 
Schedule F.P.C. No. 3 provides revenue which, after proper 
allowance for all operating expense allocable to service to 
Sierra Pacific Power Company, yields a rate of return on 
the net investment rate base properly allocable to such 
service which is so low that said rate is unjust and unrea- 
sonable and constitutes an undue preference to Sierra 
Pacific Power Company. 

3. Pacific Gas and Electric Company’s proposed rate 
increase contained in its proposed Supplement No. 1 to 
Schedule F.P.C. No. 3 will provide revenue which is less 
than is necessary to yield a reasonable return on the net 
investment rate base properly allocable to the service to 
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Sierra Pacific Power Company, after due allowance for all 
operating expense allocable thereto. 

6. No other facts have been shown affecting the just- 
ness and reasonableness of said proposed rate. 

7. The proposed rate is just and reasonable. 

8. The proposed rate is not unduly discriminatory or 
preferential. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the fore- 
going answer upon all parties of record in this proceeding 
by mailing a copy thereof properly addressed to: 


Howard E. Wahrenbrock, Esq., 
Assistant General Counsel 


Drexel D. Journey, Esq., 
Attorney 
Federal Power Commission 
441 G Street N.W. 
Washington 25, D.C. 


Winthrop, Stimson, Putnam & Roberts 
40 Wall Street 
New York 5, N. Y. 


FREDERICK T. SEARLS 
Attorney for Pacific Gas 
and Electric Company 





EXHIBIT B 


Before the 
FEDERAL POWER COMMISSION 


In the Matter of 


Pacreic Gas anp Exsecrric Company 


Motion of 
Pacific Gas and Electric Company for 
Reopening and Further Hearing 


Pacific Gas and Electric Company, hereinafter called 
PG&E, moves for reopening of this proceeding in accordance 
with the following: 

1. On February 2, 1953, PG&E filed with the Commis- 
sion its proposed rate schedule Supplement No. 1 to Sched- 
ule F.P.C. No. 3 for service to Sierra Pacific Power Com- 
pany, hereinafter called Sierra. The charges specified in 
said Supplement No. 1 were higher than the charges pro- 
vided in said rate schedule F.P.C. No. 3, which latter sched- 
ule was in the form of a contract between PG&E and Sierra. 

2. The proposed effective date of said Supplement No.1 
was April 6, 1953. By order adopted March 13, 1953, the 
Commission suspended the proposed rates of Supplement 
No. 1 until September 6, 1953, and provided that said sup- 
plemental rate schedule should go into effect thereafter in 
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the manner prescribed by the Commission in accordance 
with the Federal Power Act. By the same order the Com- 
mission ordered a hearing concerning the lawfulness of the 
proposed rate. 


3. By order adopted September 25, 1953 and issued 
September 28, 1953, the Commission declared that the pro- 
posed rates of said Supplement No. 1 had become effective 
as of September 6, 1953, subject to certain provisions of 
Section 205(e) of the Federal Power Act and made certain 
orders with respect to accounting and to refund in the event 
that any portion of the increased rates should be found not 
to be justified. 


4. After hearings held in accordance with said order of 
March 13, 1953, the Commission, by Opinion No. 270 herein 
adopted June 16, 1954 and issued June 17, 1954, found that 
the proposed rate of said Supplement No. 1 was just, reason- 
able and lawful and, that ‘‘if a finding on the lawfulness of 
the 1948 contract rate were necessary or appropriate, on the 
record before us that finding would have to be that the 1948 
rate is unreasonably low and therefore unlawful;’’ and in 
effect by order authorized PG&E to charge and collect from 
Sierra said proposed increase under Supplement No. 1 to 
Schedule F.P.C. No. 3. 


5. On Sierra’s petition to review the Commission’s order 
in said Opinion No. 270, the United States Court of Appeals 
for the District of Columbia Cireuit, on May 23, 1955, set 
aside the Commission’s said order and remanded the case 
to the Commission with instructions to dismiss the proceed- 
ing without prejudice to the initiation of a new proceeding 
under Section 206(a) of the Federal Power Act. 
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6. On February 27, 1956, the Supreme Court of the 
United States on writs of certiorari to said Court of Appeals 
affirmed the decision setting aside the Commission’s said 
order, but instructed that the case be remanded to the Com- 
_ mission for such further proceedings not inconsistent with 
_ the opinion of the Supreme Court as the Commission may 
deem desirable. 
|  % On March 30, 1956, PG&E sent its check to Sierra 
' refunding the amount of $382,022.37, which included 
| $336,821.53, the amount of the increase collected from Sep- 
_ tember 6, 1953, the day it was placed in effect, to June 16, 
| 1954, the date on which said Opinion No. 270 and the order 
' therein contained were adopted by the Commission, plus 
| $45,200.84 representing interest thereon at 6% to the day 

of payment. 
| 8. By motion filed April 16, 1956, Sierra requested the 
| Supreme Court of the United States (1) to amend its in- 
' structions upon remand to limit further proceedings before 
the Commission to the determination of the lawfulness of 
_ the contract rate ‘‘at the time of such further proceedings’’ 
| and the fixing of the rate ‘‘thereafter to be observed and in 
force,’’ and (2) to declare that any amounts paid by Sierra 
in excess of the contract rates were unlawfully collected and 
| that PG&E was obligated to make restitution of the excess 
| payments. On May 28, 1956, the Supreme Court denied said 
_ motion without prejudice to the future determination of such 
| rights as Sierra might have to restitution. 

9. The opinion of the Supreme Court rendered February 
| 27, 1956, which set aside the Commission’s said order in 
_ Opinion No. 270, declared in effect that said order would be 
| valid if supported by a finding that the contract rate ad- 
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versely affected the public interest by being so low that it 
might (1) impair the financial ability of the public utility to 
continue its service; (2) cast upon other customers an ex- 
cess burden; or (3) be unduly discriminatory. Said opinion 
further declares that whether under the facts of this case 
the contract rate is so low as to have an adverse effect upon 
the public interest is a question to be determined in the first 
instance by the Commission, and that if the proceedings 
satisfied in substance the requirements of Section 206(a) it 
would be immaterial that the investigation was not begun 
under that section. 


10. On June 1, 1956, the Supreme Court remanded this 
ease with instructions for such further proceedings con- 
sistent with its opinion as the Commission deems desirable. 
By amplifying and supplementing its findings in accordance 
with said opinion of the Supreme Court, the Commission 


will protect the public interest, supply omissions arising 
from an erroneous view of the law, and make the deter- 
minations necessary to establish the right of Pacific to 
collect and retain the rate of said Supplement No. 1 from 
and after June 17, 1954. 

11. The Commission is, therefore, requested to reopen 
this proceeding in order to make findings as to whether the 
rate of said Schedule F.P.C. No. 3 was on and prior to June 
17, 1954, and thereafter, so low as to have an adverse effect 
upon the public interest and whether the rate of said Sup- 
plement No. 1 was not in excess of a just and reasonable 
rate for the service rendered on and after June 17, 1954. 

12. Although the record now contains evidence sufficient 
to support a finding by the Comission that said rate 
Schedule F.P.C. No. 3 was so low as to have an adverse 
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effect upon the public interest, PG&E desires to present 
| further evidence in support thereof showing that said rate 
was, prior to June 17, 1954, and ever since has been (1) so 
' low as to impair the financial ability of PG&E to continue 
| its service to Sierra; (2) so low as to cast upon other con- 
| sumers an excessive burden; and (3) so low as to be unduly 
_ discriminatory. PG&E further desires to present evidence 
showing that the rate of said Supplement No. 1 was not in 
excess of a just and reasonable rate for the service rendered 
on and after June 17, 1954. 


Wauererore, PG&E prays that this Commission reopen 
this proceeding to receive evidence, hear argument, and 
make findings material to the issues herein above set forth 
as raised by the said opinion of the Supreme Court of the 
United States and that a date be set for hearing thereon. 


Dated this 8th day of June, 1956. 


Respectfully submitted, 


F. T. Searts 
JoHN C. Morrissey 
Rosert HE. May 
Attorneys for 
Pacific Gas and Electric Company 








EXHIBIT C 


October 1, 1957 


Re: Pacific Gas and Electric Company 
». Federal Power Commission (Sierra 
Pacific Power Company v. Pacific Gas 
and Electric Company) 


Paul P. O’Brien, Esq., Clerk 

United States Court of Appeals 
for the Ninth Circuit 

Post Office Building 

San Francisco 3, California 


Dear Sir: 


You will recall that on September 4, 1957, Mr. Malcolm 
T. Dungan of Brobeck, Phleger & Harrison wrote to you in 
connection with possible petitions for review and applica- 
tions for stay by Pacific Gas and Electric Company regard- 
ing proceedings before the Federal Power Commission 
entitled and numbered In Re Pacific Gas and Electric Com- 
pany, Docket No. E-6482, and In Re Sierra Pacific Power 
Company, Docket No. E-6697. 

On Monday, September 23, 1957 in the course of the oral 
argument of certain motions in a separate action brought 
by Sierra Pacific Power Company against Pacific Gas and 
Electric Company in the United States District Court for 
the Northern District of California, Southern Division 
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(Civil No. 35591), counsel for Pacific Gas and Electric 
Company stated that his client intends to file in your Court 
a petition, under Section 313(b) of the Federal Power Act, 
for review of the Federal Power Commission’s final order 
in proceedings above referred to. The last day on which 
such a petition could be filed is November 5, 1957. 

As will necessarily appear on the face of any such peti- 
tion for review that may be filed, the order to be reviewed 
was entered in response to a mandate issued by the United 
States Court of Appeals for the District of Columbia 
Circuit, in compliance with the decision of the Supreme 
Court of the United States in Federal Power Commission v. 
Sierra Pacific Power Co., 350 U. S. 348 (1956), affirming 
Sterra Pacific Power Co. v. Federal Power Commission, 223 
F 2d 605 (D.C. Cir. 1955). The law seems well established 
that a petition to review such an order can only be filed in 
the court which issued the mandate. That court having 
taken jurisdiction of the controversy, no other Circuit Court 
would have jurisdiction to entertain the petition, despite the 
provisions of Section 313(b) of the Federal Power Act. 
Morris v. Securities and Exchange Commission, 116 F 2d 
896 (2d Cir. 1941); cf. Hicks v. National Labor Relations 
Board, 100 F 2d 804 (4th Cir. 1939). 

I am not clear whether this is the type of jurisdictional 
defect which, as it would appear on the face of the petition 
itself, would move your Court to dismiss the appeal sua 
sponte, or whether Sierra should make a motion to inter- 
vene and dismiss the appeal. In any event I would appre- 
ciate it very much if you would notify Messrs. Brobeck, 
Phleger & Harrison immediately if any attempt is made to 
file such a petition in your Court. I am sending a copy of 
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this letter to Mr. Searls, counsel for Pacific Gas and Elec- 
tric Company, and to Mr. Wahrenbrock, Solicitor for the 
Federal Power Commission for their information. 


Respectfully, 


Wruiusm C. CHANLER 
Of Counsel for 
Sierra Pacific Power Company 


ec. F. T. Searts, Esq. 
Howarp E. Wanrensrock, Esq. 


Grecory A. Harrison, Esq. 
Broseck, Puiecer & Harrison 
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IN THE 
united States Court of Appeals 


FOR THE NINTH CIRCUIT 


No. 15773 


oe 





Paciric Gas & Exectric Company, 
Petitioner, 





Vv. 


FrEpERAL Power CoMMISSION, 
Respondent, 


Srerra Paciric Power Company, 
Intervener. 


INTERVENER’S CLOSING MEMORANDUM IN 
SUPPORT OF MOTION TO DISMISS 


(1) Petitioner’s answering memorandum does not cite a 
single case in which a petition to review an administrative 
order issued in response to a mandate was entertained by 
a court of appeals other than that which had jurisdiction 
of the original order. Its only attempt to distinguish the 
Morris and Hicks cases, which condemn such a procedure, 
is to argue that in those cases the appeal involved the con- 
struction of a remand issued by the Court of Appeals, 
whereas the issues on this appeal depend upon a con- 
struction of the mandate of the Supreme Court. In sup- 
port of this alleged distinction, petitioner cites three cases: 
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Ex parte First Nat’l Bank of Chicago, 207 U. S. 
61, 66 (1907) ; 

SEC v. Chenery Corp., 332 U. S. 194, 196, 200 
(1947) ; 

Chenery Corp. v. SEC, 154 F. 2d 6, 8 (D.C. Cir. 
1946). 


It is to be noted at the outset that in each of these cases 
the appeal from the second administrative order was taken 
to the same circuit which had passed upon the original 
order. Thus they lend no support to the proposition that 
the review of a continuing controversy before an adminis- 
trative tribunal can be moved from circuit to circuit 
whenever a new order is issued pursuant to remand. 

Moreover, an examination of those cases will disclose 
that, in attempting to support its purported ‘‘distinction”’, 
petitioner has jumped from the frying pan into the fire. 
For in the First Nat’l Bank case, supra, the Supreme 
Court held that no court of appeals had jurisdiction to 
review the decision of a lower tribunal construing a man- 
date issued by the Supreme Court, and that in such a 
situation the only recourse of the party aggrieved was to 
seek relief from the Supreme Court itself. And that is 
still the law: Mercoid Corp. v. Minneapolis-Honeywell 
Regulator Co., 142 F. 2d 549 (7th Cir. 1944), and Ohio Oil 
Co. v. Thompson, 120 F. 2d 831 (8th Cir.), cert. denied, 
314 U. S. 658 (1941). 

It is apparent that, under petitioner’s contentions as to 
the issues on this appeal, these cases are squarely appli- 
cable'to the case at bar. Thus in its petition to review (p. 
10) petitioner asserts that the Commission erred when it 
stated that it believed it was foreclosed from considering 
the contract issue by the decision of the Supreme Court. 
In its answering memorandum at page 7, petitioner asserts 
that in its argument on the merits it will show that the 
Supreme Court ‘‘left open’’ the issue as to the “‘true mean- 
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ing of the 1948 rate contract’’ and left it ‘‘to be resolved, 
if required, by the trier of fact below’’. And again, ‘‘The 
issues raised by our petition concern the correct posture 
of the case in the light of that opinion and the proper 
application of the principles there enunciated by the 
Supreme Court’’ (Memo, p. 12). In other words, peti- 
tioner intends to ask this Court to reverse the Commis- 
sion’s construction of the Supreme Court’s opinion and 
mandate. That this Court cannot do. As was said in the 
Mercoid case, supra, 142 F. 2d 549 at 550-551: 


**We think this is only to say that the only ques- 
tion here is whether the judgment of the District 
Court which includes these items is within the scope 
of the mandate of the Supreme Court, or exceeds 
the limits of that mandate. That is not for this 
court to determine, but must be left to the Supreme 
Court under the principles set forth above.’’ 


Actually, as the Supreme Court merely affirmed the 
decision of the Court of Appeals that the rate contract was 
binding on petitioner without the slightest intimation that 
any issue as to its meaning was ‘‘left open’’, we would 
assume that the Court of Appeals for the District of Colum- 
bia Cireuit would have jurisdiction to entertain a petition 
to review the Commission’s action. But it is not necessary 
at this time to determine which of those two courts has 
jurisdiction: If petitioner is correct and the decision of 
this issue requires a construction of the opinion and man- 
date of the Supreme Court, then under the cases above 
cited, no court of appeals has jurisdiction of the present 
petition to review. If on the other hand an appeal does 
lie to a court of appeals, then clearly the Morris and Hicks 
eases are controlling, and the Court of Appeals for the 
District of Columbia Circuit has exclusive jurisdiction. It 
follows that whether or not respondent’s purported ‘‘dis- 
tinction’’ of the Morris and Hicks cases has any validity, 
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this Court has no jurisdiction to entertain the present 
petition to review. 


(2) Petitioner’s assertion that the issues sought to be 
raised on this appeal will come before this Court in any 
event on an appeal in the action for restitution commenced 
by intervener in the District Court for the Northern Dis- 
trict of California, Southern Division, is readily answered: 
As appears from the opinion of the District Court annexed 
to petitioner’s memorandum, all proceedings in that action 
have been stayed until the issues raised on the present 
appeal have been finally determined. 


(3) Petitioner’s sole attempt to support its broadside 
charges that our statement of the background of the litiga- 
tion contains ‘‘erroneous, distorting and misleading 
statements’’* is to assert that our statement that the 
California Commission refused to permit PG&E to increase 
its contract rate with Sierra in 1952, is ‘‘far from the 
whole truth’’. According to petitioner, the California 
Commission merely ‘‘acceded to a request by Sierra that 
it be allowed to negotiate a new rate. (See Re Pacific 
Gas & Electric Company, 52 Op. and Or. P.U.C. of Calif. 
111, 150-151, 96 P.U.R. (N.S.) 493, at pp. 524-525, 526 
(October 15, 1952).) Having had its request granted, 
however, Sierra then refused to negotiate’? (Memo. p. 6). 

Sierra’s position before the California Commission, as 
set forth in the very Commission order cited by petitioner, 
was as follows: 


66e * * 


The protestant, Sierra Pacific Power 
Company, makes the point that if conditions are 
shown to justify a change in the rate, which condt- 
‘tions it denies have been shown, then the contract 
rates might be altered but that such alteration 


* Other than to attack an alleged erroneous reference to a Commis- 
sion docket number, and our reliance on the statements of fact in the 
opinions of the Court of Appeals and Supreme Court. 
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should be made by agreement of the parties and 
submitted as previous contracts have been for 
approval by this Commissien.’’ (Re Pacific Gas & 
Electric Co., 96 P.U.R. (N.S.) 493, 525 (October 16, 
1952)) (Italics added) 


We submit that petitioner’s version of ‘“‘the whole 
truth’’ is ‘‘made of whole cloth.”’ 


Conclusion 


Petitioner has been as unsuccessful in supporting its 
challenge to the accuracy of our statement of the back- 
ground of this litigation as it has in supporting its 
contention that this Court has jurisdiction of its petition 
to review. Having deliberately chosen, with full knowledge 
of the Hicks and Morris cases, to wait until the last 
moment before filing its petition to review in this Court, 
we submit that it is entitled to no consideration. Indeed, 
we think it is obvious that it has chosen to follow these 
tactics solely for the purpose of delay and harassment. 
Surely if petitioner had any faith in the merits of its 
appeal it would have avoided its present dilemma by filing 
its petition in the District of Columbia Circuit. 


Respectfully submitted, 


Wruum C. CHANLER, 
Wintsrop, Stimson, Putnam & Roserts, 


Grecory A. Harrison, 
Broseck, Paiecer & Harrison, 


Wiumm C. CHANLER, 
Attorneys for Intervener, 
Sterra Pacific Power Company. 
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No. 15773 


In the 


United States Court of Appeals 


For the Ninth Circuit 


Paciric Gas Anp ELectric Company, 
Petitioner, 
VS. 


FEDERAL Power ComMIssION, 
Respondent. 


Sierra Paciric Power Company, 
Intervener. 


Memorandum in Answer to Intervener’s Reply 


Memorandum on Motion to Dismiss 


Sierra’s reply is in two parts, a “memorandum” and a so- 
called “affidavit.” We shall answer each separately. 


I. 
ANSWER TO "MEMORANDUM" 

Pacific, being “aggrieved” by an order of the Federal 
Power Commission, is petitioning this Court of Appeals for 
a review of the order. Because it is located in California, 
Pacific has a statutory right to bring its petition in the Ninth 
Cireuit (Federal Power Act, § 313, 49 Stat. 860, 16 U.S.C. 
§ 8251). Sierra, in its motion to dismiss, has argued that 
two cases, Morris v. S.E.C., 116 F.2d 896 (2d Cir. 1941), and 
Hicks v. N.L.R.B., 100 F.2d 804 (4th Cir. 1939), prevent exer- 
cise of this statutory right. 
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In our memorandum in opposition to Sierra’s motion, we 
pointed out that the Morris and Hicks cases have no rele- 
vance whatever. Morris is simply an application of the gen- 
eral principle that a court which issues a mandate is the one 
best able to construe it. Hicks is merely an application of 
the rule that multiple appeals from the same administrative 
order must be heard by only one Court of Appeals. For 
quite obvious reasons, neither of these doctrines is appli- 
cable here. (See our memorandum in opposition, pp. 4-12.) 

Despite the obvious inapplicability of the Morris and 
Hicks cases, Sierra continues to urge them. With reference 
to Hicks, however, it seems apparent that even Sierra no 
longer seriously relies upon the case. Perhaps because of 
the stand of the Federal Power Commission in refusing to 
accept Sierra’s argument on Hicks,* we find Sierra making 
but brief mention of the Hicks case (Reply, pp. 3-4) and 
placing reliance almost exclusively on the Morris decision. 

But even as to Morris, Sierra quite evidently realizes the 
weakness of its position. Confronted with the plain fact that. 
only the opinion of the Supreme Court need be construed in 
this case, Sierra sets out to argue that somehow the earlier 
opinion of the Court of Appeals must also be construed and 
that this brings the case within the bounds of the Morris 
decision. The foundation for such an argument, however, 
simply does not exist. The controlling Opinion is the one 
rendered by the Supreme Court. While it may be interest- 
ing to observe that there are substantial differences between 
the earlier opinion of the Court of Appeals and the final and 
controlling one rendered by the Supreme Court, it is of no 
significance here what these differences are, or how widely 
divergent the views of the Court of Appeals and the Su- 


*The late-coming motion of the Commission incorporating Sierra’s 
motion by reference notably avoids any suggestion that Hicks js 
applicable. (See F.P.C. motion joining intervener’s request for dis- 
missal, p. 2.) 
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preme Court actually were. Although Sierra constantly sug- 
gests that some such comparison of the two opinions must 
be made (see especially statements at pp. 3, 4, and 5 of 
“memorandum” and pp. 2 and 11 of “affidavit”), there is no 
need whatever to do so. The law of this case is found only in 
the Supreme Court’s opinion, and it is only this opinion 
which need be construed. 


Ex parte First Nat'l Bank of Chicago, 207 U.S. 61, 66 
(1907). (“The mandate of this court was addressed 
to [the Cireuit Court of Appeals] alone, it is true, in 
point of form. * * * But the directions as to the fur- 
ther proceedings of the District Court were not an 
order to the Cireuit Court of Appeals to issue an 
order to the District Court. They were directions 
which the Circuit Court of Appeals was simply to 
communicate to the District Court and which the Dis- 
trict Court was to follow on the authority of this 
court, not of the Circuit Court of Appeals.”)* 


S.E.C. v. Chenery Corp., 332 U.S. 194, 196, 200 (1947) 
(“The issue now is whether the Commission’s action 
is proper in the light of the principles established on 
our prior decision. * * * When the case was directed 
to be remanded to the Commission for such further 
proceedings as might be appropriate, it was with the 
thought that the Commission would give full effect 
to its duties in harmony with the views we had ex- 
pressed.’’) 

Chenery Corp. v. S.E.C., 154 F.2d 6, 8 (D.C. Cir. 1946) 
(“[TJhe only question now open is whether the Com- 
mission has rightly construed and rightly followed 
the opinion of the Supreme Court.”) 





We submit once more, therefore, that it is only the opin- 
ion of the Supreme Court which need be construed in the 
present case and that the Morris decision has no application 
whatever. 


*Unless otherwise noted, all emphasis in this memorandum is ours. 
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Near the close of its memorandum Sierra refers to the 
affidavit portion of its reply and presents a heads-I-win- 
tails-you-lose argument. The contention is that we cannot 
refute any misstatements in the affidavit because to do so 
only serves to show that there is a dispute as to the “mean- 
ing and effect of the mandate * * * of * * * the Court of 
Appeals for the District of Columbia Circuit.” Such a dis- 
pute, says Sierra, will “conclusively demonstrate” that the 
dispute can only be properly resolved by that Court of 
Appeals. The fallacy in this neat argument, however, is 
demonstrated by what we have already noted, namely, that 
the meaning of the earlier Court of Appeals’ opinion is 
quite immaterial. While it is understandable why Sierra 
might wish to ward off any attack upon the accuracy of Mr. 
Chanler’s affidavit, we are not deterred from going to the 
truth of the matter by the fallacious contention that this 
will constitute a concession to Sierra’s argument. We are 
not compelled to silence in the face of erroneous, distorting, 
and misleading statements even though they relate to mat- 
ters entirely irrelevant to the issues presented by Sierra’s 
motion. 


II. 
ANSWER TO "AFFIDAVIT" 


Mr. Chanler’s affidavit is a strange thing comprising very 
little fact and a great deal of argument. The argument, 
moreover, is all on Sierra’s views as to the merits of the 
present petition for review. Apparently embarrassed, and 
with good cause, by his “excursion outside the record” on 
oral argument (in a patent effort to present his version of 
the case on the merits before a full record is brought up), 
counsel for Sierra now seems to think he may continue with 
his irrelevant argument on this motion if he combines his 
argument and his outside references into one big “affidavit.” 
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We deplore having to counter such inexcusable® devia- 
tions from appellate procedure with references ourselves to 
matters outside the record. But in view of the fact that such 
references and the arguments based upon them have been 
made by Sierra, we deem it advisable to make a limited re- 
sponse, lest erroneous impressions be created by the affidavit 
in the absence of the full record. 

The first error we note in the affidavit appears in its sec- 
ond sentence. There Sierra’s counsel avers that the former 
appellate proceeding in this controversy resulted from the 
proceedings in F.P.C. Docket Nos. E-6482 and E-6697. We 
wish to point out that it was only Docket No. E-6482 which 
was involved in the earlier court review. Docket No. E-6697 
is a new proceeding and was initiated by Sierra after the 
Supreme Court’s opinion in this case was rendered. This 
separate proceeding by Sierra was then consolidated with 
the matter in Docket No. E-6482 upon motion by Pacific. 
When the full record comes up, all this will become clear. 
(But note Appendix, pp. 2, 4, Pet. to Review.) 

In item “1” of the affidavit, Sierra states that the “facts” 
involved in this case can be found in the earlier opinion of 
the Court of Appeals. This averment creates the misleading 
impression that the “facts” related in that opinion either 
were admitted or were found to be true by the trier of fact, 
j.e., the Commission. Neither is true. The statements as to 
the nature and purpose of the 1948 rate contract which 
appear in the Court of Appeals’ opinion and later in the 
definitive opinion of the Supreme Court are Sierra’s con- 
tentions of fact before the Commission. These contentions 


*As a supposed excuse for launching into these extraneous mat- 
ters on the present motion, Sierra’s counsel asserted at oral argu- 
ment that it was necessary to do so because of the point raised in our 
memorandum that the mandate involved in this case was that of the 
Supreme Court, not the Court of Appeals. (See also, Reply, p. 4.) 
The feebleness of this claimed excuse is only too obvious. 
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were disputed by P. G. and E., but were never ruled upon by 
the Commission because the exact nature of the contract, it 
assumed, was immaterial (see infra, pp. 7-8). Since the 
Commission regarded Sierra’s version of the facts as having 
no legal significance, the opinions of both the Court of 
Appeals and the Supreme Court had to state this version to 
pose the question presented—i.e., whether the facts asserted 
by Sierra would, if true, affect the validity of the Commis- 
sion’s' order. That certain asserted facts would, if true, affect 
the validity of an order by no means establishes their truth. 
Nor does the statement of them in an appellate opinion fix 
what may be shown as the true facts on a retrial of the 
cause. (Cf. Moore v. Trott, 162 Cal. 268, 272-273, 122 Pace. 
462, 464 (1912); Thane Lumber Co. v. J. L. Metz Furniture 
Co., 12 F.2d 701 (8th Cir. 1926); Roggenbuck v. Breuhaus, 
330 Ill. 294, 161 N.E. 780 (1928) ; Mutual Life Ins. Co. v. Hill, 
193 U.S. 551, 553-554 (1904).) 

In item “2” of the affidavit, Sierra’s counsel states that 
the California Public Utilities Commission “refused to per- 
mit PG&E to increase its contract rate with Sierra in 1952 
***” This is far from the whole truth. As we stated in oral 
argument before this Court, the California Commission held 
that P. G. and E. had proven itself entitled to an increase 
in the rate embodied in the Sierra contract because P. G. 
and E.’s costs had mounted so severely since the contract 
was executed. But instead of directly ordering the rate to 
Sierra to be increased, it acceded to a request by Sierra that 
it be allowed to negotiate a new rate. (See Re Pacific Gas 
& Electric Company, 52 Op. and Or. P.U.C. of Calif. 111, 150- 
151, 96 P.U.R. (n.s.) 493, at pp. 524-525, 526 (October 15, 
1952).) Having had its request granted, however, Sierra 
then refused to negotiate. Pacific thereupon filed an appli- 
cation before the California Commission calling attention to 
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this refusal by Sierra.* Before the matter could be prose- 
cuted, however, the decision in United States v. Public Utal- 
ties Commission of Calif., 345 U.S. 295 (1953), came down, 
making it clear that the Federal Power Commission had 
jurisdiction over the entire matter. Accordingly, the Calli- 
fornia proceeding was dropped and only the Federal Power 
Commission proceeding was prosecuted. Thus it was 
Sierra’s refusal to negotiate a rate increase as authorized 
by the California Commission that was the true inception of 
the present rate litigation. 

Item “3” of the affidavit is simply a legal argument as to 
whether the true meaning of the 1948 rate contract, Le., 
whether one for a changeable as opposed to a fixed rate, was 
an issue “left open” in the earlier proceeding in this case. It 
is not our purpose here on an incomplete record to state in 
full our argument on this point. Suffice it to say that we think 
the full record will make the following abundantly clear: 
(1) P. G. and E. argued to the Commission that the parties 
agreed to a changeable rate contract; (2) Sierra argued 
that the contract was for a fixed rate; (3) the Federal 
Power Commission made no finding on this question because 
it ruled that any contract could be changed under Section 
205 of the Federal Power Act; (4) the Supreme Court 
reversed this ruling and held that a fixed rate contract, 
such as Sierra contended this one was, could be changed 
only under Section 206 of the Act; (5) the Supreme Court 
did not purport to decide the disputed factual question as 
to whether or not the parties had in fact agreed to a fixed 
rate, but, as in any appellate review, left these disputed 
factual contentions to be resolved, if required, by the trier 
of fact below: and (6) after the opinion of the Supreme 
Court made clear that a fixed rate contract could not be 


* Application No. 34029, filed January 20, 1953, with the Califor- 
nia Commission. 
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changed under Section 205 as the Commission had thought, 
the Commission should then have determined on the remand 
whether or not the parties to the contract had in fact agreed 
to a fixed rate. 

In item “4” of the affidavit, Sierra’s counsel argues that, 
despite an entire brief* by P. G. and E. before the Commis- 
sion devoted to the single proposition that the contract 
here was for a “changeable” rather than a “fixed” rate, 
P. G. and E. cannot really be said to have urged the point 
before the Commission. The logic of such a position escapes 
us completely. It is true, as Sierra notes, that P. G. and E.’s 
contention as to the true meaning of the contract rate was 
advanced to counter the contention advanced by Sierra that 
the contract was understood by the parties to provide a 
firm rate for the entire life of the contract (a maximum of 
30 years!). But, of course, there was no need for P. G. and 
E. to present its view on this point until Sierra contested 
what P. G. and E. regarded as the clear understanding of 
the parties—namely, that the rate was not intended to be 
fixed for thirty years, but was intended to change whenever 
the filed P-31 rate, on which the contract was based, was 
changed. (The P-31 rate was changed by the California Com- 
mission in 1952 in the proceeding already mentioned.) 

In any event, we fail to see what difference it makes just 
how the question as to the nature of the contract rate arose 
in the Commission proceedings so long as it did arise and 
was briefed and argued. As the full record will show, the 
inescapable fact is that the Commission had the question 
before it, took evidence on it and heard argument on it, 
but did not decide the question because it ruled that any 
contract rate could be changed under Section 205 of the 
Federal Power Act. (See pp. 16-23, Exhibit “B” to our 
memorandum in opposition.) 


*A copy of this brief is appended to the affidavit as Exhibit A. 
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Sierra’s further contention under this item that the courts 
had the “issue” of the nature of the contract rate before 
them and decided it is a complete misstatement and shows 
a gross misconception of the nature and function of judicial 
review. Since the Commission had decided that it made no 
difference under the Federal Power Act whether the con- 
tract rate was “fixed” as Sierra contended, it is elementary 
that the reviewing court had to decide the case on this very 
same basis. For it is a “fundamental rule” that “a reviewing 
court * * * must judge the propriety of [an agency’s] action 
solely by the grounds invoked by the agency” (S.E.C. v. 
Chenery Corp., supra, 332 U.S. 194, 196 (1947) ). When this 
court has the full record, it will see that the question whether 
the contract rate was in fact intended by the parties to be 
“fixed” for thirty years was never “decided” by the appellate 
courts. Indeed, they could not have decided it, for this issue 
was never reached by the Commission. And it is axiomatic 
that reviewing courts review only the issues reached and 
decided by agencies—nothing else. If legal error is found in 
the issues actually decided by an agency, the function of the 
reviewing court is at an end. Appellate procedure then re- 
quires that the case be returned to the agency for consider- 
ation afresh in the light of the correct principles of law 
announced by the reviewing court. As the Supreme Court 

has so aptly said: 
“TT ]he function of the reviewing court ends when an 
error of law is laid bare. At that point the matter once 


more goes to the Commission for reconsideration.” 
F.P.C. v. Idaho Power Company, 344 U.S. 17, 20 


(1952). 


See also: 
Davis on Administrative Law (1951), 611-612 
(“[W]hen an agency considers a record involving 
many issues, decides the case on one ground, and then 
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is met with judicial rebuff on that ground * * * the 
agency is free to reconsider the whole case on a new 
record.”’) 


S.E.C. v. Chenery Corp., supra, 332 U.S. 194, 201 (1947) 

(“After the remand was made * * * the Commission 

_ was bound to deal with the problem afresh, perform- 
ing the function delegated to it by Congress.”) 


Item “5” of the affidavit is another purely legal argument. 
Its purpose apparently is to explain some of the differences 
appearing in the opinion of the Court of Appeals as com- 
pared with the opinion of the Supreme Court. The argument 
presupposes that such differences are significant and that 
the meaning of the Court of Appeals’ opinion must be deter- 
mined by the Ninth Circuit in deciding the case presented 
here by the instant petition to review. The argument con- 
cludes with the statement that, in view of the supposed 
necessity for construing the Court of Appeals’ opinion, the 
Court of Appeals which wrote the opinion should construe 
it. Of course, the premise is false, as we have already noted 
(see above, pp. 2-3), for there is no necessity to construe the 
Court of Appeals’ opinion. 

Sierra also protests that it would be a bad thing for “effi- 
cient judicial administration” if the Ninth Circuit were to 
become burdened with the necessity of analyzing proceed- 
ings which found their way to the Supreme Court through 
the route of another circuit. (See esp. Reply, pp. 4, 3.) It 
seems appropriate here to point out that this “burden” has 
already been placed on the courts of the Ninth Cireuit by 
Sierra itself—and long before the instant petition to review 
was filed. This Court will no doubt recall that during oral 
argument Sierra’s counsel referred a number of times to an 
argument he made some weeks earlier “downstairs” before 


- 


sme eee ++ 
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Judge Carter in the District Court on Sierra’s restitution 
action now pending there. This action, filed by Sierra in the 
District Court June 18, 1956, involves the construing of 
exactly the same mandate and opinion of the Supreme Court 
as is involved here. The amount of money at issue is sub- 
stantial, and it is highly probable that an appeal in the action 
will come before this very Court of Appeals in due course. 
Thus we must note that Sierra’s own conduct has already 
made it necessary for the courts of the Ninth Circuit to con- 
sider the meaning of the Supreme Court’s mandate in the 
present matter. For an appreciation of this fact, we respect- 
fully invite the attention of the Court to Judge Carter’s 
recent memorandum opinion in this related case, handed 
down December 16, 1957, one week after the hearing on 
Sierra’s present motion. For the convenience of the Court, 
we have appended hereto as “Exhibit A” a copy of this opin- 
ion.* In the light of Sierra’s own action in bringing the 
Sierra rate dispute into the courts of the Ninth Cireuit, we 
find a rather hollow ring in Sierra’s protestations that “judi- 
cial efficiency” will be impaired if the Ninth Circuit is called 
upon to consider the meaning of the Supreme Court’s man- 
date in this case. Indeed, since Sierra has already placed the 
jurisdiction of a good part of the Sierra controversy in the 
courts of the Ninth Circuit, it would seem that “judicial effi- 
ciency” would best be served if all parts of the controversy 
were litigated in this same cireuit. (It is, of course, also the 
only circuit in which Sierra and P. G. and E. operate.) 
Item “6” of the affidavit is another legal argument antici- 
patory of the argument on the merits of this case. Sierra’s 
counsel attempts to state for us what our position on the 


*In order to follow the thought of the opinion, we have also 
appended hereto as ‘‘Exhibit B”’ and ‘‘Exhibit C,’’ respectively, 
a copy of the complaint in the action and a copy of our motion to 
stay which was favorably acted upon in the memorandum opinion. 
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merits will be and then gives his contrary position. He 
argues that the mandate involved in this case was “per- 
missive” and did not “require” the Federal Power Commis- 
sion to do anything (see also Reply, p. 6). Once again, we 
do not propose at this juncture to argue in full our case on 
the merits. Sierra, however, is mistaken in assuming that 
the issue is whether the Supreme Court’s mandate was per- 
missive or mandatory in form. There is no dispute over the 
fact that the Supreme Court returned the case to the Com- 
mission for “such further proceedings, not inconsistent with 
this opinion, as the Commission may deem desirable” (350 
U.S. at p. 355). The issues raised by our petition concern the 
correct posture of the case in the light of that opinion and 
the proper application of the principles there enunciated by 
the Supreme Court. With reference to the claimed “per- 
missive” nature of the mandate, we think Sierra’s counsel 
is concerning himself more with semantics than with sub- 
stance. As a matter of substance it would make no differ- 
ence whether the Commission erred because it failed to do 
something “required” or because it abused its discretion in 
acting under a “permissive” mandate. In either case, the 
Commission’s failure to grant a hearing would be contrary 
to the law governing its action upon remand. 


SUMMARY AND CONCLUSION 


The two cases relied upon by Sierra for its motion to 
dismiss, Morris v. S.E.C., supra, 116 F.2d 896 (2d Cir. 
1941), and Hicks v. N.L.R.B., supra, 100 F.2d 804 (4th Cir. 
1939), are plainly inapplicable. Apparently realizing this, 
Sierra has chosen the occasion of its motion to launch into a 
discussion of the merits of the case by means of an “affi- 
davit.” Lest Sierra create any erroneous first impressions 
of this case before the full record is brought up, we have 
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deemed it advisable to respond to this so-called affidavit 
with our own correcting references to the still-missing rec- 
ord. We genuinely regret, however, the necessity for doing 
so at this stage. 
We submit that the motion to dismiss is utterly devoid 
of merit and should be denied. , 


Respectfully submitted, 
F. T. SEaRLs 


FREDERICK W. MIELKE, Jr. 
Matcoitm A. MacKimyop 


Attorneys for Defendant 


Dated, San Francisco, California, January 13, 1958. 











Appendix 
EXHIBIT A 
In the United States District Court for the Northern District 
of California, Southern Division 
Civil No. 35591 
Sierra Pacific Power Company, 


Plaintiff, 
vs. 


Pacific Gas and Electric Company, 
Defendant. 


[Endorsed :] Original Filed Dec 16 1957 Clerk U.S. Dist. 
Court San Francisco 


MEMORANDUM 
Sierra Pacific Power Company (Sierra), having made a 


contract with Pacific Gas and Electric Company (P.G. & E.) 
for the purchase of electrical power from P. G. & E., brings 
this action for breach of the contract. The question presently 
before the Court is whether the action must be stayed, pend- 
ing the completion of collateral proceedings before the 
Federal Power Commission (Commission) involving the 
same parties and the same contract. 

The answer to this question can be reached only by an 
examination of the proceedings heretofore had by the parties 
before the Commission, the Court of Appeals for the Dis- 
trict of Columbia, and the Supreme Court of the United 
States. 

We take up these prior proceedings on June 17, 1954, 
when the Commission concluded, under § 205(e) of the Fed- 
eral Power Act, 16 U.S.C. 824d(e), that P. G. & E’s rate 
increase was reasonable and therefore lawful, despite its 
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contract with Sierra fixing a lower rate. The Commission 
might also have sustained the increase prospectively under 
§ 206(a), by finding that the contract rate with Sierra was 
«* * * unjust, unreasonable, unduly discriminatory or pref- 
erential * * *”; however, the Commission was proceeding 
under § 205(e), had concluded that the increase could be 
sustained under that section, and only noted “* * * that if 
a finding on the lawfulness of the 1948 contract rate were 
necessary or appropriate, on the record before us that find- 
ing would have to be that the 1948 (contract) rate is unrea- 
sonably low and therefore unlawful.” 

The Court of Appeals for the District of Columbia, in 
223 F.2d 605, set aside the Commission’s approval order 
under § 205(e), holding that P. G. & E. could not thereby 
escape its contractual obligation to Sierra; it further re- 
fused to treat the proceeding in its existing posture as one 
under '§ 206(a), and remanded the case to the Commission 
“* * * with instructions either to dismiss the proceeding or 
for further proceedings under § 206(a).” 

On March 23, 1955, Sierra successfully petitioned for an 
amendment of the remand order, whereunder the Commis- 
sion was ordered to dismiss the proceeding absolutely, but 
«“* * * without prejudice to the initiation of a new proceed- 
ing under § 206(a).” 237 F.2d 756. 

This amendment brought into sharp focus the problem 
that had been raised by the Cireuit Court’s invalidation of 
the order of the Commission. While P. G. & E. might have 
been successful, under the terms of the Court of Appeals’ 
initial order, in inducing the Commission to make new 
§ 206(a) findings that the contract rate was nevertheless 
unreasonably low, and thus sustain the earlier Commission 
order granting the increase, it now became apparent from 
the mandate of absolute dismissal that P. G. & E. would 
have to refund the margin of increase theretofore collected. 
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The initiation of a new proceeding under §206(a) could only 
result in an order prescribing the rates “* * * to be there- 
after observed * * *”. 

In its petition for certiorari, P. G. & E. complained of this 
result, and urged the Supreme Court to permit the Com- 
mission to reconsider the matter under § 206(a), and give 
it an opportunity to make a formal finding on the question 
of whether the contract rate was just, reasonable, or lawful 
for the period antedating the nullification of the Commis- 
sion’s order by the Court of Appeals. 

The Supreme Court first affirmed the Court of Appeals 
in holding that the rate increase could not be sustained 
under § 205(a); it then held, contrary to the Court of 
Appeals, that “* * * the Commission’s order here, if based 
on the necessary findings, could have been effective to pre- 
scribe the proposed rate as the rate to be in effect pros- 
pectively from the date of the order, June 17, 1954.” under 
§$ 206(a). But the Court then held that the Commission’s 
indication that the contract rate was unlawful was on its 
face based on an erroneous standard. It disposed of the 
ease thusly: 

“We shall therefore affirm the order of the Court of 
Appeals, with instructions to remand the case to the 
Federal Power Commission for such further proceed- 
ings, not inconsistent with this opinion, as the Com- 
mission may deem desirable.” 


It is difficult to state with certainty whether the Supreme 
Court was, by this quoted language, responding to P. G. & 
E’s plea for a remand for further findings under § 206(a), 
to be effective at the date of the Commission’s original 
order. By referring to the lawfulness of the contract rate 
in the present tense, and declaring that “We shall therefore 
affirm the order of the Court of Appeals * * *”, it can be 
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inferred that P. G. & E.’s plea was being categorically 
rejected; however, the affirmance language appears to be 
qualified by the remand instructions “* * * for such further 
proceedings, not inconsistent with this opinion, as the Com- 
mission may deem desirable.” Insofar as the opinion had 
earlier emphasized that the Commission order could have 
been sustained had it contained appropriate § 206(a) find- 
ings, it seems apparent that the Supreme Court intended 
that the Commission might make such retroactive findings 
if it desired, i.e., if the original proceedings warranted it. 
Moreover, this remand language is in substance like the 
initial remand language of the Court of Appeals, which had 
been amended by the lower Court in the apparent belief 
that the Commission would otherwise be free to sustain its 
original order by making § 206(a) findings. 

The Supreme Court was undoubtedly aware, both from 
the lower Court’s amendment of its opinion and from P. G. 
& E’s urgings as to the form of remand, that the possibility 
of retroactive findings by the Commission was of critical 
importance. It can be fairly concluded then, that by “* * * 
remand(ing) the case to the Federal Power Commission for 
such further proceedings, not inconsistent with this opinion, 
as the Commission may deem desirable.”, the Supreme 
Court did not intend to foreclose Commission inquiry into 
the lawfulness of the contract rate as of June 17, 1954. 

P. G. & E. advised Sierra that it construed the Court’s 
order consistently with the foregoing, and Sierra thereupon 
moved that the Supreme Court supplement its order, to 
state that the Commission inquiry be limited to the lawful- 
ness of the contract rate as of the time of remand. P. G. & E., 
by responsive brief, unequivocally declared to the Supreme 
Court that it interpreted the opinion as permitting Com- 
mission inquiry into lawfulness of the contract rate during 
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the earlier period. In the face of this, the Court denied 
Sierra’s motion to supplement the opinion. This Court must 
conclude therefore that P. G. & E.’s interpretation of the 
opinion is correct. 

Pending final Commission determination of the legality 
of the contract rate as of June 17, 1954, the disposition of 
which is of critical importance to Sierra’s right to proceed 
here, this Court is constrained to hold this action in abey- 
ance for such time as is appropriate. Atlantic Coast Line v. 
Florida, 295 U.S. 301 (1935) ; U. S. v. Morgan, 307 U.S. 183 
(1939). The record discloses that the Commission has by now 
acted in response to the remand, and refused to find the 
contract rate unlawful as of the time of its original order. 
However, P. G. & E. has appealed from that decision, and 
the Commission’s determination is thus robbed of its final- 
ity ; hence a stay is appropriate. 

Counsel for defendant are directed to prepare and present 


an appropriate order in conformity herewith. 
Dated: December 13, 1957. 


OLIVER J. CARTER 
United States District Judge 











Appendiz 


EXHIBIT B 


WILLIAM C. CHANLER, 
WINTHROP, STIMSON, PUTNAM & ROBERTS 
40 Wall Street, 
New York 5, N.Y. 
Telephone: WHitehall 3-0700. 
GREGORY A. HARRISON, 
BROBECK, PHLEGER & HARRISON, 
111 Sutter Street, 
San Francisco 4, California. 
Telephone: SUtter 1-0666. 
Attorneys for Plaintiff, 
Sterra Pacific Power Company. 


In the United States District Court for the Northern District 
of California, Southern Division 


Civil No. 35591 


Sierra Pacific Power Company, 


Plaintiff, 
vs. 


Pacific Gas and Electric Company, 
Defendant. 


{Endorsed :] Original filed June 18 1956 Clerk, U. S. Dist. 
Court San Francisco 


COMPLAINT 
Plaintiff above named, complaining of the defendant, 
alleges as follows: 


Count I 


1. Plaintiff is a corporation incorporated under the laws 
of the State of Maine, and defendant is a corporation incor- 
porated under the laws of the State of California. The 
matter in controversy exceeds, exclusive of interest and 
costs, the sum of $3,000. 
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2. Plaintiff is a public utility under the laws of the States 
of Nevada and California and is engaged in the business of 
generating, transmitting and distributing electricity to con- 
sumers in northwestern and central Nevada and eastern 
California, and defendant is a public utility under the laws 
of the State of California and under the provisions of Part 
II of the Federal Power Act (§ 213 of the Act of August 26, 
1935, ¢. 687, 49 Stat. 847, 16 U.S.C.A. $$ 824-824h) and is 
engaged in the business of generating, transmitting and dis- 
tributing electricity primarily in north central California. 

3. On or about March 4, 1948, defendant entered into a 
contract with plaintiff, a true copy of which is hereto an- 
nexed, marked Exhibit A, and made a part hereof, pursuant 
to which defendant agreed among other things to sell and 
deliver to plaintiff all of the electric energy required by it 
for distribution to its customers in Nevada and California, 
except such as may be produced by plaintiff’s then existing 
facilities and certain other minor exceptions, at rates fixed 
by a certain schedule contained in said contract, until De- 
cember 31, 1964. 

4. Plaintiff has duly performed all the conditions of said 
contract on its part to be performed. 

5. As required by its terms, said contract was duly ap- 
proved by the Public Utilities Commission of the State of 
California by an order of the said Commission dated April 
27, 1948, authorizing plaintiff and defendant to “deliver and 
charge for on the one hand and receive and pay for on the 
other, electric energy at the rates and under the conditions 
provided in said contract.” 

6. On or about September 7, 1953 defendant breached 
said contract by failing and refusing to sell and deliver 
electric energy to plaintiff at the rates provided therein. 

7. By reason of the foregoing, plaintiff has sustained 
damages in the sum of $1,226,729.76, no part of which has 
been paid except the sum of $336,821.53. 
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Count II 


8. Plaintiff repeats and realleges as part of this count 
each and every allegation contained in paragraphs 1, 2, 3, 
4 and'5 of this complaint with like effect as if herein fully 
realleged. 

9. The said contract was duly filed with the Federal 
Power Commission on or about June 7, 1948, and has been 
and is now on file with the said Commission as defendant’s 
Rate Schedule FPC No. 3. 

10. Said contract contains a covenant of good faith and 
fair dealing, which covenant is implied in fact and in law, 
that defendant will not voluntarily take any action either 
for the purpose or with the effect of destroying or injuring 
the rights of plaintiff to receive the benefits and fruits of 
the contract. 

11. | On or about February 2, 1953 defendant breached 
the said covenant of good faith and fair dealing by voluntar- 
ily filing with the said Federal Power Commission, unlaw- 
fully and without plaintiff’s consent, a new schedule of rates 
substantially higher than the rates stipulated in the con- 
tract. Said new schedule, designated as Supplement No. 1 to 
the said Rate Schedule FPC No. 3, provided by its terms 
that it was to be applicable to service to plaintiff under the 
conditions set forth in the contract and that “Said contract 
shall remain in full force and effect except as to section 4 
thereof, which section shall be superseded in its entirety by 
the provisions of this rate schedule.” 

13. | The intent, purpose and effect of said filing was to 
procure certain orders of the Federal Power Commission 
respectively issued by said Commission on March 13, 1953, 
September 28, 1953 and June 17, 1954, pursuant to which 
plaintiff was required to make payments to defendant at the 
schedule of increased rates set forth in said Supplement 
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No. 1 rather than at the rates stipulated in said contract for 
the period from September 6, 1953 to on or about February 
1, 1956. On February 27, 1956 the said filing and the said 
orders were held invalid by the Supreme Court of the United 
States. 
14. By reason of the foregoing, plaintiff has sustained 
damages in the sum of $1,226,729.76, no part of which has 
been paid except the sum of $336,821.53. 


Count III 


15. Plaintiff repeats and realleges as part of this count 
each and every allegation contained in paragraphs 1, 2, 3, 4, 
5, 9 and 10 of this complaint with like effect as if herein fully 
realleged. 

16. On or about February 2, 1953 defendant, without 
plaintiff’s consent, filed with the said Federal Power Com- 
mission a new schedule of rates substantially higher than 
the rates stipulated in said contract, and designated as Sup- 
plement No. 1 to defendant’s Rate Schedule FPC No. 3. 

17. On or about March 13, 1953 the Federal Power Com- 
mission issued an order suspending the effective date of 
said Supplement No. 1 until September 6, 1953, and ordered 
a hearing as to the reasonableness thereof. 

18. On or about March 13, 1953 plaintiff filed a petition 
with the said Commission, and on or about March 23, 1953 
plaintiff filed an amended petition, requesting the Com- 
mission to reject the filing by defendant of said Supplement 
No. I on the ground that, by such filing, defendant could 
not unilaterally change its contract with plaintiff. 

19. On or about April 17, 1953 the said Commission 
issued an order denying plaintiff’s petitions. 

20. Pursuant to the Commission’s order of March 13, 
1953, and a further order issued by it on September 28, 
1953, the rates set forth in Supplement No. 1 became effec- 
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tive as of September 6, 1953, and remained the effective 
rates pending further hearing and determination by the 
Commission as to their lawfulness. 

21. After hearings and argument before the Commis- 
sion, it issued an order on June 17, 1954 rejecting plaintiff’s 
contention that the contract rates could not be unilaterally 
increased by the filing, of Supplement No. 1, and holding the 
rates prescribed in said Supplement to be lawful. 

22. Thereafter plaintiff duly filed its petition for re- 
view of the said order of June 17, 1954 with the United 
States Court of Appeals for the District of Columbia 
Circuit, and on February 24, 1955 that Court held that the 
contract rates could not be increased by the unilateral 
filing of a schedule of higher rates without plaintiff’s con- 
sent and set aside the order under review. 

23.: On February 27, 1956, the Supreme Court of the 
United States in an opinion, a copy of which is annexed 
hereto as Exhibit B, held that neither the filing of Supple- 
ment No. 1 nor the Commission’s order was effective to 
change the contract rates and affirmed the judgment of the 
Court of Appeals setting aside the Commission’s order of 
June 17, 1954. 

24. Between the 6th day of September, 1953, and the 1st 
day of February, 1956, under compulsion of the said invalid 
orders of the Federal Power Commission, defendant has 
paid plaintiff for electric energy delivered to it an aggre- 
gate amount of $1,226,729.76 in excess of the rates stipulated 
in said contract. 

25.' On or about the 26th day of March, 1956, plaintiff 
duly demanded of defendant that it repay plaintiff the said 
sum of $1,226,729.76 with interest, but said defendant re- 
fused and still fails and refuses to pay any part thereof 
except the sum of $336,821.53, which sum is the amount paid 
in excess of the contract rates between the 6th day of Sep- 
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tember, 1953 and the 16th day of June, 1954, and was repaid 
together with interest thereon on March 30, 1956. 

WHEREFORE, plaintiff demands judgment against defend- 
ant in the sum of $889,908.23 together with interest at seven 
per cent. per annum on $20,694.22 thereof from the 23rd 
day of July, 1954 and on $41,011.47 thereof from the 19th 
day of August, 1954 and on $44,561.04 thereof from the 24th 
day of September, 1954 and on $41,908.64 thereof from the 
22nd day of October, 1954 and on $41,153.13 thereof from 
the 17th day of November, 1954 and on $43,291.91 thereof 
from the 20th day of December, 1954 and on $46,680.32 
thereof from the 25th day of January, 1955 and on 
$47,798.75 thereof from the 25th day of February, 1955 and 
on $43,397.18 thereof from the 18th day of March, 1955 
and on $44,398.95 thereof from the 22nd day of April, 1955 
and on $40,502.16 thereof from the 25th day of May, 1955 
and on $41,224.87 thereof from the 24th day of June, 1955 
and on $42,700.28 thereof from the 27th day of July, 1955 
and on $45,231.47 thereof from the 26th day of August, 1955 
and on $51,602.75 thereof from the 21st day of September, 
1955 and on $47,323.39 thereof from the 19th day of October, 
1955 and on $48,933.53 thereof from the 25th day of Novem- 
ber, 1955 and on $51,005.49 thereof from the 28th day of 
December, 1955 and on $53,589.87 thereof from the 18th day 
of January, 1956 and on $55,342.84 thereof from the 24th 
day of February, 1956, together with the costs of this 
action. 

WriaM C. CHANLER 

William C. Chanler 

Winturop, Stimson, Putnam & Roserts 
Winthrop, Stimson, Putnam & Roberts 
Grecory A. Harrison 

Gregory A. Harrison 

Broseck, PHLEGER & Harrison 

Brobeck, Phleger & Harrison 
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EXHIBIT C 


F. T. SEARLS 
FREDERICK W. MIELKE, JR. 
MALCOLM A. MACKILLOP 
245 Market Street 
San Francisco 6, California 
Telephone SUtter 1-4211 
Attorneys for Defendant. 


In the United States District Court for the Northern District 
of California, Southern Division 
Civil No. 35591 


Sierra Pacific Power Company, 


Plaintiff, 
Vs. 


Pacific Gas and Electric Company, 
Defendant. 


{Endorsed:] Original filed Sep 13 1957 Clerk, U. S. Dist. 
Court San Francisco 


NOTICE OF MOTION TO STAY 


- To Plaintiff and Its Attorneys: 

Pease Take Notice that on Monday, September 23, 1957, 
at 9:30 a.m., or as soon thereafter as counsel can be heard, 
at the United States District Court, Room 244, Post Office 
Building, Seventh and Mission Streets, San Francisco 1, 
California, defendant will move the above entitled Court to 
stay further proceedings in the above entitled matter and 
to grant defendant the following additional time within 
which to make any pleading, motion, or other response to 
the complaint: Thirty (30) days after the proceedings 
initiated before the Federal Power Commission bearing 
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docket numbers E-6482 and E-6697, including any judicial 
review thereof, have been finally terminated and a decision 
of the Federal Power Commission thereon has become final 
without further possibility of review. 

Said motion will be based upon the papers on file herein 
and on the points and authorities filed herewith. 


Datep: September 13, 1957. 


F. T. Seats 

FREDERICK W. MIELKE, JR. 

Maucotm A. MackILLop 
Attorneys for Defendant. 


POINTS AND AUTHORITIES 


This motion is in effect a renewal of defendant’s original 
motion to stay filed herein August 3, 1956, to which we 
respectfully invite the attention of the court.” 

In the previous motion we pointed out that the action here 
must be stayed because of the direct proceedings under way 
before the Federal Power Commission for the determination 
of the lawfulness of the rate sought to be enforced by Sierra 
in the action here. Until a final decision was reached in those 
proceedings, we pointed out, a judicial remedy could not be 
had. 

A final decision has still not been reached in the direct 
proceedings started before the Commission. Although the 
Commission has made an initial decision disposing of the 
ease on legal grounds without deciding the merits,? this 


1The previous motion to stay was not acted upon because plain- 
tiffs agreed to stay all proceedings herein until further notice. A 
court order was entered giving effect to this agreement. (See order 
of court filed herein December 14, 1956.) 


2A copy of this decision issued July 10, 1957, is appended as 
Exhibit B to plaintiff’s recent motion for summary judgment dated 
August 23, 1957. 
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decision is not final. The decision is subject to judicial re- 
view, and P. G. & E. is taking the necessary steps to secure 
such a review.* The direct proceedings initiated before the 
Commission, therefore, are not yet concluded. Until they 
are, it is clear that the District Court must stay its hand in 
the action here. (See points and authorities accompanying 
our previous motion to stay filed herein August 3, and sup- 
plemental points and authorities filed herein August 18, 
1956.) 

The correctness of our basic position on the original 
motion to stay was virtually conceded by Sierra when it 
agreed to postpone all hearings in the present action until 
after the Commission acted.* In attempting to reactivate the 
action now, Sierra overlooks that the same reasons which 
required a stay of this action previously while the 
direct proceedings were in process before the Commis- 
sion also require a stay of the action now while the direct 
proceedings are carried forward to the United States Court 
of Appeals for review of the Commission’s order and pos- 
sible reversal of it. 

The essential reason a stay is required during the pend- 
ency of the direct proceedings is, of course, that a remedy 
cannot be granted by this court which will be inconsistent 
with the decision finally reached in those direct proceedings. 
(See again the points and authorities accompanying the 
original motion to stay.) Obviously, until those proceedings 


3Under the Federal Power Act, the preliminary step for obtain- 
ing a judicial review of an order of the Commission is the filing of 
an application for rehearing. (Federal Power Act § 313(a), 49 Stat. 
860, 16 U.S.C. § 825L(a).) P.G. and E. filed such an application Aug- 
ust 9,'1957, and the application was denied by the Commission Sep- 
tember 6, 1957. P. G. and E. may now obtain a judicial review of 
the Commission’s order of July 10, 1957, by filing an application 
for review any time within 60 days from the date of denial of the 
application for rehearing. (Federal Power Act § 313(b), 49 Stat. 
860-861, 16 U.S.C. § 825L(b).) 


4See footnote 1, page 2, above. [Page 13 of this Appendix] 
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are finally concluded, it cannot be known whether or not the 
judicial remedy sought by plaintiff here will be inconsistent 
with the outcome of the administrative proceedings. The 
eourt, therefore, must stay its hand pending the final out- 
come of those proceedings. As was said in Thompson v. 
Texas Mexican Ry., 328 U.S. 134, 151 (1946) : 

“IT ]he court below should have stayed its hand and 
remitted the parties to the Commission for a determi- 
nation of the administrative phases of the questions 
involved. Until that determination is had, it cannot be 
known with certainty what issues for judicial decision 
will emerge. Until that time, judicial action is pre- 
mature. ... [T]he case [must] be held pending the con- 
clusion of appropriate administrative proceedings.” 
(Emphasis ours.) 


We submit, therefore, that the reasons set forth in our 
original motion to stay remain valid and that the action here 
must be stayed until the final result of the administrative 


proceedings is known. 
Respectfully submitted, 


F. T. SeaRLs 

Freperick W. MIELKE, JR. 

Matcotm A. MacKkILLop 
Attorneys for Defendant. 














EXHIBIT A 


No. 15,773 


In the 


United States Court of Appeals 


For the Ninth Circuit 


Paciric Gas AND ELEctTric CoMPANY, 
: Petitioner, 
vs. 


FrepeRaL Power CoMMISSION, 


Respondent. 


Serra Pacrric Power CoMPaNy, 
Intervener. 


Petition for Rehearing 


F. T. Searts 
FrRepeRIcK W. MIELKE, JR. 


Matcorm A. MacKiLiop 
245 Market Street 
San Francisco 6, California 


Attorneys for Petitioner 


SEE 
' PARKER PRINTING COMPANY, 150 FIRST STREET. SAN FRANCISCO 


EXHIBIT A TO PETITIONER'S 
SUPPLEMENTAL MEMORANDUM 

ON JURISDICTION AND PROCEDURE 
DATED OCTOBER 2, 1958 





SUBJECT INDEX 
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. This Court’s Opinion Conflicts With The Clear Language 
of Section 313(b) of the Federal Power Act 





. The Policy Upon Which The Court Bases Its Opinion Is 
Not Applicable In This Case 


A. The Ninth Cireuit is already involved in the subject 
matter in controversy 


B. This Court should adopt a policy of helping the Dis- 
trict Court resolve the litigation before it 


. There Is No Possibility Of A Conflict With The Court of 
Appeals For The District of Columbia Or The Supreme 


. In The Interest Of Justice This Court Should Not Dismiss 
The Petition But Should, If It Finds It Has No Jurisdic- 
tion, Transfer The Cause To The District of Columbia 
Circuit 

. The Importance Of The Question Here Decided On The 
Conduct of Appeals From Many Administrative Agencies 
Warrants Either a Rehearing En Bane or Certification 
of the Question To The Supreme Court 


Conclusion 
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No. 15,773 





United States Court of Appeals 


For the Ninth Circuit 


Paciric Gas AND ELEectric CoMPANY, 
Petitioner, 
vs. 


FEDERAL POWER COMMISSION, 
Respondent. 


Sierra Paciric Power CoMPany, 
Intervener. 


Petition for Rehearing 


Petitioner respectfully prays that this Court grant a re- 
hearing to reconsider the Court’s opinion herein filed Febru- 
ary 14, 1958, for the following reasons: 

1. This Court has ignored the legislative mandate ex- 
pressed in the clear language of § 313(b) of the Federal 
Power Act! which allows the aggrieved party to select the 
venue most convenient to him, and has failed to give effect 
to the language “such order” appearing in the statute. 

2. The policy of avoiding possible judicial conflicts upon 
which this Court bases its opinion has, historically, not been 
applied to a situation such as is presented in this case. This 


1. 49 Stat. 860, 16 U.S.C. 825 1. 





2 
Court should, rather, adopt a policy of assisting the District 
Court in the Ninth Circuit resolve litigation before it. 

3. There is no possibility of a conflict with either the 
Court of Appeals for the District of Columbia Circuit or 
the Supreme Court in any event, for the questions which 
this Court would be called upon to decide are entirely differ- 
ent from those decided by those courts and the record which 
this Court would be asked to consider would be only that 
record made subsequent to the Supreme Court’s remand. 

4. Even if this Court should not be convinced that it has 
jurisdiction to hear Petitioner’s petition, it should exercise 
the power which it clearly has to transfer the petition to the 
District of Columbia Circuit so that Petitioner will not be 
completely deprived of a hearing. 

d. The jurisdictional question decided by this Court is 
important to the conduct of appeals from at least six other 
administrative agencies besides the Federal Power Com- 
mission and warrants either a rehearing en banc or a cer- 
tification of that question to the Supreme Court. 

An examination of the foregoing points follows. 


1. This Court's Opinion Conflicts with the Clear Language of 
Section 313(b) of the Federal Power Act. 

This Court’s opinion makes it clear that neither Hicks v. 
N.L.R.B., 100 F.2d 804 (4th Cir. 1939) nor Morris v. S.E.C., 
116 F.2d 896 (2d Cir. 1941), relied upon by Intervener, are 
applicable here. However, seeking to avoid “the hazard of 
confusing or unseemly discord between two courts of ap- 
peal,” the source of which discord the opinion does not 
specify, and to discourage what it considers “forum shop- 
ping” this Court holds not only that it has no venue but also 
that it has no jurisdiction! The mere possibility of “discord” 
is in and of itself no ground for a court to decline to exercise 
its jurisdiction and thus deprive a litigant of his day in 
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court. Nor is a litigant to be condemned as merely “forum 
shopping” when he relies upon the substantial right of con- 
venience given him by the legislature to seek relief in the 
Cireuit in which he does business rather than in a Circuit 
three thousand miles away. 

Having found no precedent for dismissal under the facts 
shown here, this Court is bound only by the provisions of 
§ 313(b) and is obligated to follow the mandate there laid 
down by the legislature. As this Court itself notes, that sec- 
tion invests all courts of appeal with jurisdiction to review 
orders of the Commission, restricted only by the venue pro- 
visions which require that a petition for review be filed in 
either the circuit where the utility is located or has its prin- 
cipal place of business or in the District of Columbia Circuit. 
There is no dispute, therefore, that within the terms of the 
statute this Court has both jurisdiction and venue to hear 
the petition—and that Petitioner is not to be condemned as 
“forum shopping” when it chooses the convenient forum 
which the legislature has provided unless some other clear 
provision of the statute takes either jurisdiction or venue 
away from this Court. 

The only limitation on jurisdiction found in § 313(b) 
occurs when a petition to review an order of the Commission 
has been filed in a particular Circuit and the Commission has 
filed the transcript in that Circuit. That Cireuit then’ has 
“exclusive jurisdiction to affirm, modify, or set aside such 
order in whole or in part. * * *” (16 U.S.C. 825 1. Emphasis 
added.) This Court’s opinion, however, would expand this 
statutory language to read “such order or any subsequent 
order in the proceedings, involving the same parties and 
same general controversy.” That, however, is not what the 
legislature said. 

We submit that the Court has failed to give effect to the 
word “such” preceding the word “order” in the statutory 
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language just quoted. The term “such order” in that langu- 
age makes abundantly clear that the statute does not give to 
one court for all time the exclusive jurisdiction to review 
every Commission order relating to a particular rate or con- 
tract whenever that rate or contract once becomes the sub- 
ject of'a controversy. For example, the contract between the 
parties here runs for a minimum of fifteen years with an 
option to extend for another fifteen years. It can last until 
1971. Does § 313(b) mean that over the next thirteen years, 
until 1971, all orders of the Federal Power Commission in- 
volving these same parties and this same contract must be 
reviewed only in the District of Columbia Circuit because 
that Cireuit reviewed the first order issued pertaining 
thereto? Of course not. The statute is very explicit. It 
clearly limits the “exclusive jurisdiction” to the single order 
brought up for review. In plain language, it says that a 
party aggrieved by an order may petition one of several 
courts for a review of that order and, when a transcript 
covering that order has become filed, that court shall have 
exclusive jurisdiction to affirm, modify, or set aside “such” 
order. The only exclusive jurisdiction granted is the juris- 
diction to review “such” order—nothing more. We submit, 
therefore, that this Court has totally nullified the effect of 
the word “such” appearing in the statute quoted in its 
opinion. 

The exclusive jurisdiction provision of § 313(b), more- 
over. is obviously aimed only at the situation where several 
parties aggrieved by a particular order each seeks a review 
of that same order in several different circuits. That is not 
the situation here. All parties, and the only petition for re- 
view, are before this one Court. No parties and no petitions 
are before anv other court of appeals. Nor is the order to be 
reviewed here the “such order” reviewed previously by the 
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District of Columbia Circuit. It is an entirely different order 
of the Commission, entered in a new background and in- 
volving new issues. 

An example may best illustrate the foregoing argument. 
Suppose the District of Columbia Circuit’s original order 
requiring a dismissal without prejudice to a new filing by 
Petitioner under § 206 had been allowed to stand. Suppose 
further that Petitioner had filed such new proceeding set- 
ting forth the very same questions as were raised in its 
motion to reopen after the Supreme Court’s remand, and 
the Commission had dismissed the new proceeding with an 
order couched in the same language contained in its order 
of Julv 10, 1957, sought to be reviewed here. Surely, this 
Court would not say it had no jurisdiction of a petition to 
review that order. In short, this Court, by its decision 
herein, has placed form above substance and would frus- 
trate the obvious intent of the Supreme Court in reversing 
the District of Columbia Circuit’s order of dismissal so 
that form would not be placed above substance, thus making 
it possible for the proceeding to continue without the initia- 
tion of an entirely new proceeding under § 206. 

There can be no question that the overriding policy behind 
§ 313(b) is the salutary one of allowing the aggrieved party 
to select the forum convenient to zt. In Panhandle Eastern 
Pipe Line Co. v. F.P.C., 324 U.S. 635, 639 (1945), the Su- 
preme Court said: 

“Venue relates to the convenience of the litigants. 
* * * The provisions [of the Natural Gas Act] plainly 
are of that character. * * * Review in any circuit where 
the * * * company is located or has its principal place 
of business is designed to serve the convenience of the 
company.” (Emphasis added.) 


And it is equally clear that when Congress has specified 
which courts are deemed convenient, the courts are not to 
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make contrary determinations. As the court stated in Na- 
tional Labor Relations Board v. Indiana & Michigan Elec- 
tric Co., 124 F.2d 50, 53 (6th Cir. 1941) (aff'd. 318 U.S. 9): 
“Venue, under the National Labor Relations Act, is 
wholly a matter for Congress. It is manifest from the 
statute in question that the Congress had conferred 
jurisdiction on the Circuit Court of Appeals wherever 
the employer found guilty of unfair labor practices 
transacts business. It is conceded that the respondent 
is carrying on business within the territorial limits of 

this court. 


& * * * * a * 


“Our jurisdiction of the present case cannot be de- 
clined or renounced, even though it may appear prefer- 
able that the cause should have been brought in another 
jurisdiction authorized by the statute.” (Emphasis 
added. ) 


It is clear therefore that we are here concerned by what 


Congress has dictated. We are concerned with the conven- 
ience of the aggrieved party, not the courts in deciding 
whether the petition should be dismissed. “After all, in the 
absence of a strong showing to the contrary, a citizen must 
be left free to choose the forum in which he may bring suit 
within the limit of the places for litigating the matters 
involved that is provided for by law.” U.S. Industrial Chem- 
icals Inc. v. Carbide & Carbon C. Corp., 52 F. Supp. 164, 167 
(S.D. N.Y. 1953). : 


ll. The Policy Upon Which the Court Bases Its Opinion Is Not 
Applicable in This Case. 
Assuming that the clear language of a legislative mandate 
ean be overriden purely on the ground of policy, any such 
overriding policy should certainly be of the most compelling 
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nature.? The avoidance of possible judicial conflicts has, 
historically, not been considered such a strong and com- 
pelling policy, particularly when applied to facts like those 
presented in this case. In 1865, for example, the Supreme 
Court, in Buck v. Colbath, 70 U.S. 334, 335, spoke as follows: 
“TI]t is not true that a court, having [once] obtained 
jurisdiction of a subject-matter of a suit, and of parties 
before it, thereby excludes all other courts from the 
right to adjudicate upon other matters having a very 
close connection with those before the first court, and, 
in some instances, requiring the decisions of the same 

questions exactly.” (Emphasis ours.) 


Particularly is this true when the proceedings in the 
first court which obtained jurisdiction have been terminated. 
“TW here the proceeding in the court first acquiring 
jurisdiction is terminated * * * then another court of 
concurrent jurisdiction may take jurisdiction of the 
same subject matter.” 14 Am. Jur. 445. 


See also cases collected at: 
21 C.J.S. 753. (“[A]ssumption of jurisdiction by an- 
other court is permissible * * * where jurisdiction [of 
the first court obtaining jurisdiction] has been termi- 
nated * * *.”) 


Here there can be no doubt that the proceedings in the 
Court of Appeals for the District of Columbia Circuit have 
terminated. The jurisdiction of that court, therefore, is at 
an end. There is now no Commission order, no petition, 
and no transcript in or before that court. As was said in 


2 In the Morris case the overriding policy was the recognized 
one of allowing an appellate court to construe its own mandate when 
the review of a second agency order required a construction of that 
mandate. This Court has recognized that such policy is not involved 
here because we are not concerned with construing a mandate of the 
District of Columbia Circuit (Printed opinion, p. 7). 
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Natural Gas Pipeline Co. v. F.P.C., 141 F.2d 27, 28 (7th 
Cir. 1944) : 
“[J]urisdiction [cannot] be established under the 


original suit, because the original suit was terminated 
upon the filing of the mandate of the Supreme Court 


*®@@8) 


Yet this Court holds that, even though nothing relating to 
this ease is now before the District of Columbia Circuit, 
that court has exclusive jurisdiction! 

By declining to exercise the authority it is called upon to 
exercise under the venue provisions of § 313(b), this Court 
is acting contrary to the clear language and policy estab- 
lished by the statute and contrary to the authorities above 
cited. 

The statute, the authorities, and the policies they incor- 
porate are eminently fair and they demand adherence. 
Their fairness is illustrated by this very case. Here, in 
1954, Intervener was “aggrieved” by a Commission order 
and appealed from it. Intervener controlled that appeal 
and chose the venue which suited its own convenience. The 
statute gave it that right, and no one has accused Intervener 
of having merely engaged in “forum shopping” when it 
exercised that plain statutory right. In 1957 the Commis- 
sion made a new order on entirely different questions in 
the same proceeding. By this order, Petitioner has become 
aggrieved. As did Intervener on its appeal, Petitioner has 
now relied upon the same clear language of § 313(b) relat- 
ing to'venue and has chosen to place venue in this Court, 
which is convenient to it, for review of the new order and 
the new questions arising under it. Now, however, this 
Court i would deny Petitioner the important right of 
convenience previously enjoyed by Intervener—to have a 
hearing in the most convenient court chosen under the ex- 
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press provisions of the statute. The effect of that denial is 
to allow Intervener to freeze the venue to review orders 
relating to the contract and rates which are now the subject 


of controversy even though Intervener, as in the present 
ease, is not the aggrieved party with the right to appeal. 
The error in such a view, and its unfairness, was pointedly 
commented upon by the writer in 53 Harv. L. Rev. 332 


(1939) when he argued that such a view should not be im- 
puted to the Fourth Circuit under its decision in Hicks v. 
N.L.R.B., 100 F.2d 804 (4th Cir. 1939). We quote: 

“(I]t is questionable whether the original court has 
continuing jurisdiction so that the exclusiveness of its 
right to review persists beyond the termination of the 
original action. * * * It is arguable * * * that [the 
tribunal open to an aggrieved party] should not be 
fixed by the fact that [another party] deems it desir- 


able to start proceedings in a circuit a thousand miles 


away.” 


A. The Ninth Circuit is already involved in the subject matter in controversy. 

This Court would deny Petitioner the substantial right to 
a hearing on the merits because this Court wishes to avoid 
contact with the general controversy between Petitioner and 
Intervener. A Federal trial court in the Ninth Circuit, how- 
ever, is already involved with the controversy, and it is 
almost a certainty that the Court of Appeals for the Ninth 
Circuit will, sooner or later, have to come to grips with the 
controversy. As this Court has been informed, Intervener 
has brought a proceeding in this Circuit in the form of an 
action in the U. S. District Court for the Northern District 
of California, Southern Division, for restitution. The deter- 
mination of that action involves a determination of some of 
the very questions involved in the Petition for Review herein. 
It was because these questions were also pending in the 
present proceeding before this Court that the District Court 
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stayed its hand for the time being in the restitution action.* 
If this Court’s dismissal of the petition for review is 
sustained, however, the restitution action will go forward 
to a trial on the merits. The jurisdiction of the Ninth 
Circuit! is therefore irrevocably involved with the basic sub- 
ject matter of the present controversy whether or not the 
present petition to review is dismissed. 

Perhaps this point can be made clearer by examining the 
basis of Intervener’s restitution action in the District Court. 
Prior to the filing of that action and immediately following 
the decision of the Supreme Court in F.P.C. v. Sierra 
Pacific Power Co., 350 U.S. 348, Intervener petitioned the 
Supreme Court to amend and supplement the last sentence 
of its opinion to read as follows (the proposed amendment 
appears in italics) : 

«“* * * We shall therefore affirm the order of the 
Court of Appeals, with instructions to remand the case 
to the Federal Power Commission for such further 
proceedings, not inconsistent with this opinion, as the 
Commission may deem desirable to determine the 
lawfulness of the contract rate at the time of such 
further proceedings, and if found unlawful, to fix the 
rate thereafter to be observed and in force. Any 
amounts paid by Sierra in excess of the contract rate 
on the basis of the erroneous order of the Commission 
were unlawfully collected, and PG&E is obligated to 
make restitution of the excess payments.’ 


3. The opinion of the District Court is attached as Exhibit ‘“‘A”’ 
to Petitioner’s ‘‘Memorandum In Answer To Intervener’s Reply 
Memorandum On Motion To Dismiss.”’ 


4. Involved, among other things, will be the question of whether 
the parties agreed to a fixed or changeable rate, one of the questions 
we are asking that the Commission be required to determine first. 
See, for example, ‘‘ Affidavit of N. R. Sutherland,” page 39 of Ap- 
pendix to the Petition for Review, which affidavit is also before the 
District Court. 3 
5. ‘Motion By Respondent, Sierra Pacifie Power Company, To 
Amend and Supplement Last Sentence of the Court’s Opinion’”’ 
before the Supreme Court. 
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Petitioner opposed the motion.® It conceded that under 
the Court’s order Petitioner would have to refund any in- 
crease collected under § 205 of the Federal Power Act dur- 
ing the pendency of the proceedings and prior to the Com- 
mission order of June 17, 1954. In fact, Petitioner had 
already refunded those sums, and it so informed the Su- 
preme Court. It contended, however, that the disposition 
of any increase collected after June 17, 1954, must be based 
upon a finding by the Commission as to whether the contract 
rate was in fact contrary to the public interest subsequent 
to June 17, 1954, for if the rate were against the public 
interest there would be no basis in law or equity for making 
a refund. Petitioner’s contention was based on Atlantic 
Coast Line R. Co. v. Florida, 295 U.S. 301 (1935), Morgan 
v. U.S., 304 U.S. 1 (1938), and Morgan v. U.S., 307 U.S. 183 
(1939). 

The Commission opposed the motion on the same 
grounds.’ It argued that if, “in reopened proceedings,” it 
found the contract rate unlawful by the Supreme Court’s 
standards, Intervener might have no better claim to restitu- 
tion than the shipper in Atlantic Coast Line R. Co. v. 
Florida, supra, 295 U.S. 301 (1935). 

The Supreme Court denied Intervener’s motion (F.P.C. 
v. Sierra Pacific Power Co., 351 U.S. 946 (1956) ). Presum- 
ably it agreed that the right to restitution depended, at 
least in part, on the finding, yet to be made by the Commis- 
sion on proper grounds, as to whether the contract rate 
was so low as to adversely affect the public interest.® 

6. ‘‘Brief of Pacific Gas and Electric Company In Opposition 
To Motion To Amend and Supplement Last Sentence of the Court’s 


Opinion”’ before the Supreme Court. 

7. ‘*Memorandum For The Federal Power Commission In Op- 
position To Respondent’s Motion For Amendment Of Opinion’’ 
before the Supreme Court. 

8. This is also the interpretation taken by Judge Carter in the 
District Court action. (See Exhibit ‘‘A’’ to Petitioner’s ‘‘ Memoran- 
dum In Answer To Intervener’s Reply Memorandum On Motion To 
Dismiss.’”) 
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Despite the Commission’s contention before the Supreme 
Court that it should be left free in “reopened” proceedings 
to find whether the contract rate was so low as to adversely 
affect the public interest, it has refused to make a finding 
on this question. As pointed out in our Petition to Review, 
the Commission has merely observed that the contract rate 
“may or may not” adversely affect the public interest. (Peti- 
tion to Review, p. 9) In other words, though recognizing 
the possible adverse affect on the public, it has refused to 
reopen the proceedings so that it might bring its expert 
judgment to bear and make a finding. A more cavalier dis- 
regard of its obligation to protect the public interest, let 
alone its obligation to the Supreme Court, can hardly be 
imagined. 

B. This Court should adopt a policy of assisting the District Court of this Cir- 
cuit to resolve the litigation before it. 

From the foregoing discussion, one more point presents 
:tself on the matter of policy. In weighing the proper course 
to be taken, this Court should balance against the policy of 
avoiding judicial conflicts, upon which it bases its opinion, 
a policy of assisting other courts to decide matters before 
them—particularly other courts in the Ninth Cireuit. Under 
the doctrine of “primary jurisdiction” the Commission, not 
the courts, should find whether or not the contract rate is 
against the public interest. Now there is no finding except 
that the rate “may or may not” be against the public inter- 
est, which is really no finding at all. Ifa finding were made, 
:t would materially aid the District Court in determining 
the ease before it and might well result in preventing that 
ease from ever reaching this Court on appeal. This Court 
could achieve that result by exercising its jurisdiction in 
this ease and remanding to the Commission to take further 
evidence and make findings. Such procedure, if adopted 
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by this Court, would not “be wasteful of court time and 
energy” but would save the time and energy of other courts, 
and this Court at another time. Thus, both under the law 
and under principles of policy, equity, and justice, this 
Court can and should—must—exercise the jurisdiction 
given it. 


Ill. There Is No Possibility of a Conflict with the Court of Appeals 
for the District of Columbia or the Supreme Court. 

Finding no precedent requiring the result reached in 
its opinion, this Court has based its decision entirely upon a 
policy of avoiding “judicial collisions and conflicts involving 
the same parties and controversies.” We have already seen 
that this policy is not controlling here because, among other 
reasons, the controlling policy is that fixed by Congress 
when it gave the party “aggrieved” the right to select venue 
according to his convenience so that he would not have to 
present his case in a forum thousands of miles away. We 
wish now to show that the possible “conflict” which the 
Court fears cannot possibly occur in any event. To show 
this it is only necessary to compare the prior court proceed- 
ings, already accurately stated in this Court’s opinion, with 
the relief sought by Petitioner. 

The one and only question decided by the Court of 
Appeals for the District of Columbia in Sierra Pacific 
Power Co. v. Federal Power Commission, 223 F.2d 605; 
237 F.2d 756, is best stated in that Court’s own language: 

“The novel and important question for decision is 
whether and to what extent the pre-existing right of 
utilities to enter into enforceable rate contracts has 
been abrogated by the Commission’s power under the 
Act to regulate rates.” 


The Court then examined the Federal Power Act. It deter- 
mined that “In modifving a filed rate under § 205, it is not 
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necessary to prove that the original rate is unjust or un- 
reasonable; the new rate will take effect if the utility 
sustains the burden of proving that it is ‘just and reason- 
able’,” and that “Under § 206(a), on the other hand, a find- 
ing of unreasonableness zs a prerequisite to modification 
of a filed rate” (223 F.2d 607). The Court then answered 
the question it had set out to decide by holding, as stated 
by this Court in its opinion, “that a fixed-rate contract * * * 
could be changed only upon a finding by the Commission, 
pursuant to § 206(a), that such rate was unreasonable” 
(Printed opinion herein, p. 2). Further, as this Court also 
noted, the court there found that unreasonableness of the 
contract rate was not an issue in the § 205(e) proceedings 
which the Commission had conducted. The District of Co- 
lumbia court then directed a dismissal of the Commission 
proceedings without prejudice to the initiation of a new pro- 
ceeding under § 206(a). 

Turning to the decision of the Supreme Court, Federal 
Power Commission v. Sierra Pacific Power Co., supra 350 
U.S. 348, we find, at page 352: 

“The first question before us is whether P.G.&E.’s 
unilateral filing of the new rate under § 205(d), and the 
approval of the new rate by the Commission under 
$ 205(e), were effective to supersede P.G.&E.’s con- 
tract with Sierra.” 


The “further question” decided by the Supreme Court was 
whether the proceedings before the Commission “satisfied 
in substance the requirements of § 206(a).” (350 U.S. 353) 
The answer to both questions was “No.” The Supreme 
Court did not require dismissal, however, stating that “it 
would seem immaterial that the investigation was begun 
as one (into the reasonableness of the proposed rate rather 
than the existing contract rate.” (350 U.S. 353) The Snu- 
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preme Court stated that “Whether under the facts of this 
case the contract rate is so low as to have an adverse effect 
on the public interest is of course a question to be deter- 
mined in the first instance by the Commission”. (350 U.S. 
355) Accordingly, it remanded the case “for such further 
proceedings, not inconsistent with this opinion, as the Com- 
mission may deem desirable.” 

None of the questions considered by the two courts, as 
above set forth in the courts’ own language, is before this 
Court for determination. Not being asked to decide the 
same questions, how can there be a conflict? Petitioner 
agrees that the law now is, as decided by those cases, that 
a fixed rate contract cannot be changed by a filing under 
$ 205 of the Federal Power Act. Aside from the question 
of whether the Commission should be directed to dismiss the 
proceedings, that was the only question determined by either 
Court. In fact, Petitioner agrees wholeheartedly with the 
District of Columbia Circuit’s statement that the unreason- 
ableness of the contract rate was not the issue which Peti- 
tioner was called upon to meet in the proceedings as con- 
ducted by the Commission. That is why Petitioner asked 
the Commission, and now asks this Court, to reopen the 
proceedings to allow Petitioner to meet that issue which 
has now become of paramount importance. 

The questions previously decided not being the same, 
where is the possible conflict? Certainly it cannot be with 
regard to the question of whether the contract between 
Petitioner and Intervener is in fact for a fixed rate. As 
shown above, in the language of the courts themselves, that 
was not a question decided by them. Further, as this Court 
states in its opinion, “the Commission had assumed this to 
he such a [fixed rate] contract.” (Printed opinion herein, 
p. 2. Emphasis added.) The reviewing courts therefore had 
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to “judge the propriety of [the Commission’s] action solely 
by the grounds invoked by the [Commission].” SEC v. 
Chenery Corp., 332 U.S. 194, 196 (1947). Now, however, 
that question should and must be decided. And it must be 
decided by the Commission in the first instance. 

Cf. The City of Lancaster v. F.P.C., ......-. 

— (D.C. Cir. Dee. 12, 1957), (F.P.C. having made no 
finding with respect to a particular contract, the 
District of Columbia Circuit remanded the case 
to the Commission to make findings as to whether 
there was a contract and, if so, what its terms and 
conditions were.) 


See also: Portsmouth Gas Co. v. F.P.C., 247 F.2d 90, 94 
(D.C. Cir., 1957). 

Nor will this Court be called upon to rule inconsistently 
with the Supreme Court’s mandate. That mandate simply 
remands the case “for such further proceedings not incon- 
sistent with this opinion as the Commission may deem 
desirable.” Intervener contends this remand was addressed 
to the Commission’s discretion.® We agree. The sole ques- 
tion here is whether the Commission abused that discretion 
in view of all the proceedings subsequent to the remand. 
This is an entirely new question and an entirely new con- 
troversy not heretofore presented to any Court. It does not 
eall for a determination by this Court which might be incon- 
sistent with the Supreme Court’s mandate. It is, moreover, 
a question which can be decided without resort to any of the 
record which was before the District of Columbia Circuit 
or the Supreme Court but entirely on the record made 
subsequent to the remand. In fact it could be decided on the 


9. ‘Memorandum In Reply To Petitioner’s Memorandum In Op- 
position To Motion To Dismiss Petition For Lack of Jurisdiction’’, 


p. 6 


SS ee 
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pleadings and exhibits now before this Court, with the pos- 
sible addition, only, of Petitioner’s submission to the Com- 
mission following the remand. 

What is it that Petitioner asks here? Petitioner has not 
merely petitioned this Court to review the Commission’s 
order, it has also petitioned for leave to adduce additional 
evidence—two separate and distinct reliefs covered by § 313 
(b). The relief prayed for is that this Court set aside the 
Commission order of July 10, 1957, and direct the F.P.C. 
to reopen Docket No. E-6482 and take further evidence and 
hold further hearing. The basis for the prayer is that in 
view of changed circumstances created by the Supreme 
Court’s opinion Petitioner is entitled to a further hearing 
and to submit further evidence on the issues now made 
determinative by that opinion but either not considered or 
not before the Commission in the original proceeding. To 
determine whether the Commission abused its discretion in 
refusing to reopen the proceedings all that is necessary is 
to apply the general law governing the exercise of adminis- 
trative discretion. That law is clear: “ After remand was 
made, the Commission was bound to deal with the problem 
afresh, performing the function delegated to it by Con- 
gress.” SEC v. Chenery Corp., supra, 332 U.S. 194, 200 
(1947). The courts have uniformly required reopening of 
administrative proceedings under circumstances similar to 
those present in this case. The following cases are illustra- 
tive: 


1. Jacobsen v. National Labor Relations Board, 120 F.2d 96 (3rd Cir. 1941). 
The Board in that case originally assumed that it had 
jurisdiction because interstate commerce was affected (just 
as in our case the F.P.C. “assumed” the contract in question 
was for a fixed rate and assumed that the issue in the case 
was whether the new rate was “reasonable” under § 205 of 
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the Act.) Later, however, the Board reversed itself and 
ruled that “the facts * * * are not sufficiently developed to 
afford a basis for determining whether * * * the operations 


of the! respondent affect commerce * * *,” and it dismissed 
the case. 

In view of the reversal by the Board causing a new issue 
to be determinative in the case (similar to the reversal by 
the Supreme Court in our case causing new issues to become 
determinative), the petitioner (as in our case) filed a peti- 
tion with the Board to reopen the case and to take further 
testimony on the newly determinative issue. When this was 
denied (as in our case), he filed a petition with the court of 
appeals (as we have done here) to set aside the Board’s 
order and to direct the Board to take further testimony on 
the new issue. The court said: 

“The petitions by which leave was sought to take 
additional evidence upon this issue are inartistically 
drawn and, as we have stated, do not set forth the spe- 
cific testimony relied on.”° These petitions were pre- 
sented to the Board only after that tribunal had re- 
versed the position taken by it in its original decision 
and order, [which in effect held] that * * * the oper- 
ations * * * did affect commerce. * * * We conclude 
there was no sufficient reason for the Board to refuse 
to receive additional testimony upon the issue of inter- 
state commerce and that its refusal to do so was an 
abuse of discretion.” (Emphasis added.) 


2. National Labor Relations Board v. Burns, 207 F.2d 434, 436 (8th Cir. 1953). 

In this case the NLRB issued a cease and desist order and 
then applied to the court for enforcement. One issue before 
the Board had been whether certain union members had 


10. \In our ease, also, failure to set forth certain specific testi- 
mony was a ground relied upon by the Commission in denying the 
motion to reopen. (See, for example, pp. 7-9, Exhibit A, Petition to 
Review. ) 
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applied for jobs in good faith. The respondent employers 
were denied the right to present certain evidence to support 
their side of this issue. The NLRB contended that even if 
the exclusion was error there was no basis for assuming the 
excluded evidence would have changed the result. The court, 
quoting from Donnelly Garment Co. v. NLRB, 123 F.2d 215, 
224 (Sth Cir. 1941), held that the employer should have been 
permitted to present their evidence on this issue: 


“<‘That a refusal by an administrative agency such 
as the National Labor Relations Board to receive and 
consider competent and material evidence offered by a 
party to a proceeding before it, amounts to a denial of 
due process is not open to debate. * * * That the Board 
would or might have reached no different conclusion 
had the rejected evidence been received, is entirely 
beside the point. The truth is that a controversy tried 
before a court or before an administrative agency is not 
ripe for decision until all competent and material evi- 
dence proffered by the parties has been received and 
considered’ * * * What was said in that case was a cor- 
rect statement of the law.” 


3. National Labor Relations Board v. Tennessee-Carolina Transportation Co., 
226 F.2d 743 (6th Cir. 1955). 


In this case, the refusal of the Board to hear evidence 
offered by the employer on a material issue was held to be 
a denial of due process and the court remanded the case to 
the Board for the taking of such evidence. 

4. Forrester Box Co. v. Commissioner of Internal Revenue, 123 F.2d 225 (8th 

Cir. 1941). 

This case is an example, like our case here, of a proceed- 
ing in which the petitioner sought to submit new evidence in 
light of a new theory found to be controlling after an earlier 
theory, on which the proceeding formerly was conducted, 
was found to be in error. The court said at page 229: 
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“It is apparent that the petitioner’s evidence was 
directed toward proving the nonexistence of actual 
depreciation, and not toward proving the amount of 
allowable depreciation. The petitioner demonstrated 
that the respondent’s determination was based on an 
erroneous theory, but it failed to prove, as the Board 
has pointed out, the amount of depreciation which was 
allowable from 1922 to 1929 with respect to the ma- 
chinery and equipment. The Board was of the opinion 
that a far greater depreciation was allowable than the 
petitioner had taken. In effect, the Board ruled that, 
while the respondent’s determination, which had been 
appealed from by the petitioner was based on an utterly 
untenable theory, the petitioner must accept that deter- 
mination because of its failure to show that its own 
theory as to the basis for determining gain on the sale 
of the machinery and equipment in 1929 was correct. 

“Tt is obvious now that both the respondent and peti- 
tioner were shooting wide of the mark in the proceed- 
ings before the Board. * * * Under the circumstances, 
we think that it was the duty of the Board, after it had 
decided what the proper basis was for determining 
gain, to afford the petitioner an opportunity to show 
what the allowable depreciation on the machinery and 
equipment was * * *” 


5. Isbrandtsen Co. v. U.S., 96 F. Supp. 883 (S.D. N.Y. 1951). 

In this case Judge Frank states the simple elements of 
fair play called for in hearings conducted by administrative 
agencies : 

“The agency must always act upon the record made, 
and if that is not sufficient, it should see the record is 
supplemented before it acts. It must always preserve 
the elements of fair play, but it is not fair play for it 
to create an injustice, instead of remedying one, by 
omitting to inform itself and by acting tgnorantly when 
intelligent action is possible. * * * (Emphasis added.) 
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These cases obviously cover part of Petitioner’s argu- 
ment on the merits in support of its Petition to Review 
herein, but it was felt necessary to set them forth at some 
length because they show that the determination of the ques- 
tions presented to this court will not require an examination 
of the original record before the Commission, will not con- 
flict with the opinions of the courts rendered on appeal 
from the first Commission order, and will not eall for any 
action by this Court inconsistent with the Supreme Court’s 
remand. Petitioner is merely asking this Court to allow it 
the measure of due process to which it is entitled in an 
administrative proceeding. In the face of such a great abuse 
of due process as is shown by the present case this Court 
should not shirk its duty. As the Supreme Court said in U.S. 
v. Bank of New York & Trust Co., 296 U.S. 463, 479 (1936) : 
“It is a general rule that the grant of jurisdiction 
does not, of itself, imply that the jurisdiction is to be 


exclusive. * * * Upon the state courts, equally with the 
courts of the Union, rests the obligation to guard and 
enforce every right secured by the Constitution and 
laws of the United States whenever those rights are in- 
volved in any suit or proceedings before them.” (Em- 
phasis added.) 


Surely, as the cases heretofore cited hold, Petitioner 
should be allowed a hearing to present to the Commission 
such facts as it has. Particularly is this so when the Commis- 
sion openly recognizes that the showing already made indi- 
cates a possible adverse effect on the public interest! The 
Commission surely cannot be permitted to find that the con- 
tract here “may or may not” adversely affect the public 
interest and then blithely dismiss the proceeding without 
deciding whether it does or not. (See again Petition to Re- 
view, p. 9.) Petitioner and the public have the right to have 
the Commission bring its expert judgment to bear on the 











facts and make findings. It is a clear abuse of discretion for 
the Commission to refuse to hear the pertinent evidence and 
not inform itself of the facts so that it may determine 
whether the public interest is or is not being adversely 
affected. 

Again, the foregoing covers a portion of the argument 
Petitioner would make on the merits in support of its Peti- 
tion to Review, but Petitioner sincerely believes that it is 
necessary to do so in order to show that the Court is only 
concerned with issues arising subsequent to the remand. The 
record’ which would be needed to decide those issues would 
be the record which is before this Court now in the form of 
exhibits, except for Petitioner’s submission to the Commis- 
sion following the Supreme Court’s remand. It would not 
be the record which was before the District of Columbia 
Circuit. 


IV. In the Interest of Justice This Court Should Not Dismiss the 
Petition but Should, if It Finds It Has No Jurisdiction, Trans- 
fer the Cause to the District of Columbia Circuit. 

Should this Court remain unconvinced that it has both 
jurisdiction and venue to hear the petition to review, it 
should, under any concept of justice, transfer the proceed- 
ings to the District of Columbia Circuit. The cases of Colum- 
bia Oil & Gasoline Corp. v. S.E.C., 134 F.2d 265 (3d Cir. 
1943), L. J. Marquis & Co. v. S.E.C., 134 F.2d 335 (2d Cir. 
1943) and L. J. Marquis é Co. v. S.E.C., 134 F.2d 822 (3d 
Cir. 1943) show that this Court has the power to do so. In 
American Power Co. v. S.E.C., 325 U.S. 385, 391 (1945), the 
Supreme Court noted with approval the procedure adopted 
in those cases. Simple justice and equity commend it as the 
appropriate course. If such course is not followed Petitioner 
will be deprived of its substantial right to review by the 
merest of technicalities. 
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Intervener, in the affidavit of William C. Chanler attached 
to its “Memorandum In Reply To Petitioner’s Memorandum 
In Opposition to Motion To Dismiss Petition For Lack of 
Jurisdiction,” agrees with us that “if either this Court or 
the Court of Appeals for the District of Columbia Circuit 
should deem that equity required that P.G. & E. be per- 
mitted to present its petition to review before the [District 
of Columbia Circuit] even though the time to file such peti- 
tion has expired, this could be accomplished by a transfer 
* * ©” Mr. Chanler does state that if such were done he would 
ask the District of Columbia Circuit to dismiss the petition 
as frivolous. Petitioner would of course meet that charge, 
when and if made, before the District of Columbia Court. 
However, the cases cited under Section III hereof should 
suffice to show that the Petition to Review is far from frivo- 
lous and, indeed, presents a case of callous refusal by the 
Commission to correct mistakes made by it in the first 
instance, to grant Petitioner the hearing required by due 
process and fair play, and to determine issues affecting the 
public interest. 

The Commission, in its motion supporting Intervener’s 
motion to dismiss, suggests that the above cited cases may 
be inapplicable here because they were cases where petitions 
were filed simultaneously in two circuits. Of course, as we 
have heretofore argued, Petitioner believes that that is the 
only situation to which the exclusive jurisdiction provision 
of §313(b) was meant to apply. However, if this Court 
reaffirms its present holding that exclusive jurisdiction lies 
with the District of Columbia Circuit, the position of the 
Commission would be anomalous indeed. It would be urging, 
on the one hand, that this Court does not have jurisdiction 
because exclusive jurisdiction is in another circuit and then 
arguing, on the other hand, that this Court cannot transfer 
because the other circuit does not have jurisdiction. 
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The only argument the Commission might make in sup- 
port of its position might be that while the other circuit 
(District of Columbia) has exclusive jurisdiction it cannot 
now be timely invoked. But an examination of the cited cases 
show such argument would be without merit when applied to 
a transfer. In Columbia Oil & Gasoline Corp. v. S.E.C., 
supra, 134 F.2d 265 (3d Cir. 1943) the petitioners, as ag- 
grieved parties, had previously filed a petition to review an 
S.E.C. order in the Second Circuit. Other aggrieved parties 
had petitioned for review in the Third Circuit, which sub- 
sequently obtained exclusive jurisdiction because the S.E.C. 
transcript ultimately was filed there. The Second Circuit 
had dismissed the petition before it and denied a motion for 
rehearing “without prejudice to the right of petitioners to 
renew said motion in the event that the Circuit Court of 
Appeals for the Third Circuit should not entertain juris- 
diction of the instant petition to review.” Petitioners had 
then sought to file their petition in the Third Circuit which 
declined to take it because the sixty day period in which the 
petition could be filed had expired. The petitioners then re- 
turned to the Second Circuit and obtained an order trans- 
ferring the petition which had been filed there to the Third 
Cireuit. (L. J. Marquis & Co. v. S.E.C., supra, 134 F.2d 335 
(2d Cir. 1943).) The Third Circuit then heard that petition 
and rendered its decision. (L. J. Marquis @ Co. v. S.E.C., 
supra, 134 F.2d 823 (3rd Cir. 1943).) This is the line of pro- 
cedure referred to with approval by the Supreme Court in 
American Power Co. v. S.E.C., supra, 325 U.S. 385, 391 
(1944). 

It is clear therefore that the fact that Petitioner could not 
now initiate a review in the District of Columbia Circuit 
does not prevent this Court from transferring and that, to 
afford Petitioner an opportunity for a hearing, this Court 
should do so. 
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The Importance of the Question Here Decided on the Con- 
duct of Appeals from Many Administrative Agencies Warrants 
Either a Rehearing En Banc or Certification of the Question 
to the Supreme Court. 


It is axiomatic that procedural law, of all law, should 
be clear and definitive, entirely free from vague standards 
of meaning. By its present opinion this Court casts doubt 
upon what heretofore was a clear venue provision in the 
Federal Power Act. Venue is now to depend, not upon the 
clear language of the statute, but upon a determination of 
whether there exists “the hazard of confusing or unseemly 
discord between two courts of appeal” if the venue provision 
of the statute is followed. 

Not only does this ruling of the Court cast doubt on the 
application of the express venue provisions of § 313(b) of 
the Federal Power Act, but it also casts the same doubt on 
the application of similar provisions in other regulatory 
statutes containing the same or similar venue provisions. 
For example, venue provisions indentical to § 313(b) are 
found in the Civil Aeronautics Act (49 U.S.C. § 646(a)), 
the National Labor Relations Act (29 U.S.C. § 160(f)), the 
Holding Company Act (15 U.S.C. § 79x(a)), and the Secur- 
ities Exchange Act (15 U.S.C. § 78y(a) ). Similar provisions 
are found in the Federal Trade Commission Act (15 U.S.C. 
§ 45(e)) and the Securities Act (15 U.S.C. § 77i(a)). 

It takes but a moment’s reflection to realize that adminis- 
trative proceedings often involve numerous parties widely 
spread throughout the country, that the subject matter 
dealt with by the agencies often exists for a long period (as 
does the contract here), and that, therefore, a number of 
orders relating to different phases of the subject matter 
may be issued by the administrative agency from time to 
time over a course of years. Accordingly, it is commonplace 
that these orders are reviewed from time to time over the 














26 

years by different courts of appeal in the various circuits. 
To make the venue to review such orders depend upon the 
vague standard of whether there exists a “hazard of con- 
fusing or unseemly discord between two courts of appeal” 
dealing with the same subject matter is to create a rule of 
venue that is impossible of application. It can only lead to 
such doubt that there will be a complete frustration of the 
salutary purpose of the venue provisions—that of giving 
the aggrieved party his free choice of a convenient forum, 
so he need not seek redress in a court thousands of miles 
away. (See again, 53 Harv. L. Rev. 332 (1949).) 

The results of such a rule as this Court would establish 
can be seen when applied to the situation here before it. 
If this Court does not mean to hold that for the next 
thirteen years the jurisdiction to review subsequent orders 
of the Commission relating to the contract here is vested 
in the District of Columbia Circuit, where is the line to be 
drawn? How can the parties be sure which cireuit will have 
jurisdiction in the future? Must they guess at their peril in 
each instance whether there exists “the hazard of confusing 
or unseemly discord between two courts of appeal’? 

Petitioner respectfully suggests that the importance of 
providing for orderly administration of the various im- 
portant acts herein cited and the need for protecting ag- 
grieved parties from being forced either to abandon their 
right to a convenient forum or to select that forum at the 
risk of losing substantial rights because of a procedural 
technicality if they guess wrong, warrant this Court not 
only in granting a rehearing but also, if it is in doubt as 
to the correctness of its interpretation of § 313(b) in view 
of the authorities and policies herein cited, to either grant 
a rehearing en banc or certify to the Supreme Court the 
question or questions which it may have. 


*. > cee” 


. Sopa 
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CONCLUSION 

Petitioner respectfully prays that this Court grant a 
rehearing and that upon such rehearing this Court either 
(1) take jurisdiction of Petitioner’s Petition For Review 
and To Take Further Evidence, (2) transfer said Petition 
to the District of Columbia Circuit, (3) grant a rehearing 
en bane, or (4) certify the jurisdiction and venue questions 
to the Supreme Court. 


Respectfully submitted, 


F. T. Sears 

Freperick W. MIELKE, JR. 

Matcotm A. MacKiLop 
Attorneys for Petitioner 


I, Matcoum A. MacKuop, one of the attorneys for Peti- 
tioner, an attorney regularly admitted to practice in the 
United States Circuit Court of Appeals for the Ninth 
Circuit, do certify that in my opinion the foregoing petition 
for rehearing in the case of Pacific Gas and Electric Com- 
pany v. Federal Power Commission, Sierra Pacific Power 
Company, Intervener, No. 15,773, is well founded and is 
not presented for the purpose of creating a delay. 


Matcoitm A. MacKiLiop 
Dated: March 14, 1958. 
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Certificate of Service 


I hereby certify that I have this day served copies of the 
attached Petition for rehearing, together with a copy of this 
Certificate, upon the Respondent and the Intervener here- 
in, by mailing copies thereof addressed to: 


Howard E. Wahrenbrock, Esq,., 
Federal Power Commission, 
441 G Street, N. W., 
Washington 25, D.C. 


William C. Chanler, Esq., 

Winthrop, Stimson, Putnam & Roberts, 
40 Wall Street, 

New York 5, New York 


Gregory A. Harrison, Esq., 
Brobeck, Phelger & Harrison, 
111 Sutter Street, 

San Francisco 4, California 


March 14, 1958. 


Matcoitm A. MacKixop 
Attorney for 
Pacific Gas and Electric Company 
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Petitioner, Pacific Gas and Electric Company, petitions 
for a rehearing upon the following grounds: 


iB 
THE COURT HAS MISSTATED THE FACTS 
In its per curiam opinion the Court has misstated the 
facts in two important respects. 
In the opening paragraph of its opinion, the Court makes 
the following statement: 
“In 1953 Pacific sought unilaterally to abrogate this 
contract by filing a proposed schedule of increased 
rates, under § 205 of the Federal Power Act.” 


There is no finding which supports this statement as to 
abrogation. The evidence as to the nature of the contract is 
in sharp dispute, and the dispute has never been resolved 
by the Commission, Thus, there has never been any finding 
as to whether the Sierra contract is in fact one for a fixed 
or changeable rate. At the oral argument in the instant 
matter, as the Court will recall, neither of the opposing 
counsel could point to any such finding. In fact, under ques- 
tioning by Judge Bazelon, counsel for the Commission 
openly conceded that there has never been a finding on this 
issue. 

This Court’s statement that Pacific sought to “abrogate” 
the contract is, therefore, clearly erroneous. The statement 
begs the very question involved. Obviously, if the parties 


agreed to a changeable rate, Pacifie was not seeking to 
“abrogate” the contract when it sought to change the rate. 
Also, in the opening paragraph, the Court makes this 


statement: 
“Notwithstanding the absence of any provision in 
the rate contract for increases during its term, the 
Commission approved the new rates * * *” 
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This statement as to absence of any provision for change 
in the contract overlooks paragraph 12 of the contract under 
which the parties agreed that the rate could be changed at 
any time by the California Commission. (See our opening 
brief, pp. 11-12, note 7, and closing brief, pp. 3-4.) Indeed, is 
it conceivable that any utility would enter into a contract 
running as long as 30 years without some provision in the 
contract for a change in the rate?? Under California law, 
for which the parties contracted, it is beyond dispute that 
paragraph 12 in the contract rendered the contract a change- 
able rate contract. (See closing brief, p. 4 note 4, Appendix 
II.) This Court, therefore, is clearly in error in stating that 
there was an “absence of any provision in the rate contract? 
for increases”. 


1. At oral argument counsel for Sierra suggested to the Court 
that Pacific expected costs to decline after the contract was executed 
and that this was the reason Pacifie agreed to a ‘‘fixed’’ rate for 
the Sierra contract. The implication is that Pacific was expecting 
to make a handsome profit beeause costs would go down while the 
rate would remain firm. The implication is false. If Pacifie’s profit 
on the Sierra service ever rose above a ‘‘fair’’ return, the rate would 
be lowered by the Commission (South Carolina Generating Co. v. 
F.P.C., 249 Fed. 2d 755, 761-762 (4th Cir. 1957), cert. denied 356 
U.S. 912; and see argument to this effect by Pacific at the original 
Commission hearing (Supp. App. R. 2250) ). 


2 The use of the term ‘‘rate contract’’ by the Court is itself 
confusing. It suggests that the dominant purpose of the Sierra 
contract was to fix a rate. This is misleading. The contract was 
entered because a long term service had to be agreed upon in order 
to amortize the investment necessary to provide the service. We 
know of no industry today (let alone the utility industry which has 
a ceiling on earnings and therefore cannot charge high prices 
initially to cover future unknown contingencies) that will enter 
into a long term service or supply contract at a “‘fixed’’ price or 
rate without some provision in the contract for adjustment in the 
price, either by arbitration, by tying into a labor index, price index, 
or the like. In the case of California utility contracts, this price 
adjustment protection is afforded by a clause in the contracts which 
states that the contracts are subject to change by the California 
Public Utilities Commission. The clause is, in fact, a requirement 
of the California Commission (Supp. App. R. 2256-2257). This is 
the clause which appears in paragraph 12 of the Sierra contract. 
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ry. 


THE POINTS OF LAW RAISED IN SUPPORT OF THE 
CONTRACT ISSUE ARE NOT ANSWERED 

Traditionally, a per curiam opinion is written in cases 
which involve disputes over “obvious applications of settled 
rules of law” (Newmons v. Lake Worth Drainage Dist., 87 
So. 2d 49, 50 (Fla. 1956) ). 

Such is hardly the case here. Nowhere in the briefs of the 
respondent or intervener is there any citation of authority 
that differs from the abundant authority as to “law of the 
case”, “res judicata”, and scope of review cited in our open- 
ing brief. (See opening brief, pp. 25-40.) Indeed, at the oral 
argument counsel for respondent openly acknowledged that 
he could find no support for his position in these accepted 
doctrines. Instead, he suggested that some vague doctrine, 
which he sought to label as “waiver”, “acquiescence”, or 
“estoppel”, should be invoked. Yet he could point to no au- 
thoritv—let alone any “settled” authority—in support of 
his position. Nor did this Court, in extended questioning of 
petitioner’s counsel, suggest any line of “settled” authority 
that ran counter to the settled doctrines of “law of the case”, 
“res judicata”, and scope of review relied upon by peti- 
tioner. If there is some legal reasoning by which we are to 
be deprived of a determination of the trier of fact as to 
whether the parties in fact agreed to a fixed-rate contract, 
we are not told by this Court what that reasoning is. 


1. 


THE POINTS OF LAW RAISED IN SUPPORT OF THE 
§ 206 ISSUE ARE NOT ANSWERED 
What we have said with respect to “settled” authority in 
our favor on the contract issue applies equally to our posi- 
tion on the second issue raised in our opening brief, the 














+ 
$ 206 issue. The Commission’s brief acknowledges that the 
Commission’s order requires that the out-of-pocket loss on 
the jurisdictional Sierra service be paid by revenues de- 


rived from non-jurisdictional intrastate service. This is con- 
trarv to law, according to accepted doctrine. (See closing 
brief, pp. 12-14.) Yet this Court has affirmed the Commis- 
sion’s action without reference to any authority and with- 
out indicating what reasoning the Court has followed. 

The use of a per curiam opinion in the present instance 
certainly cannot be justified on the ground that “anything 
written on the points raised would add nothing to the law” 
(Newmons v. Lake Worth Drainage Dist., supra, 87 So. 2d 
49, 51 (Fla. 1956)). The present case involves the interrela- 
tionship between § 205 and § 206 of the Federal Power Act 
(and, unavoidably, between the similar sections of the Nat- 
ural Gas Act, $4 and $5). There is a paucity of law on this 
subject. 

The Mobile® and Sierra’ cases were landmark decisions. 
As Sierra’s counsel has said, the cases were “plowing virgin 
soil.”*> Until these cases were decided, the gas and electric 
utility industry had thought that neither $5 of the Natural 
Gas Act nor § 206 of the Federal Power Act could be used 
by selling utilities to obtain rate relief, because § 4 and § 205, 
it was thought, were exclusively applicable to them. It was 
also believed that the standard of a “reasonable rate” was 
exactly the same under any of these sections. All this was 
changed by the Mobile and Sierra decisions. If a fixed-rate 
service contract is involved, said the Supreme Court in 
Sierra, then the standard of reasonableness to be applied 


3. United Gas Pipe Line Co. v. Mobile Gas Service Corp. 350 
U.S. 332 (1956). 


4. F.P.C. v. Sierra Pacifie Power Co., 350 U.S. 348 (1956). 
5. Sierra’s brief, p. 19. 
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under § 206 is different from that under § 205. The standard 
under § 206, said the Court, is “whether the rate is so low as 
to adversely affect the public interest—as where it might 
impair the financial ability of the public utility to continue 
its service, cast upon other consuiners an excessive burden, 
or be unduly discriminatory”. (Emphasis ours.) 

Pacific contends that the present rate to Sierra is “un- 
duly discriminatory” under this new test laid down by the 
Supreme Court for § 206. In support of its position, it has 
pointed out that the Commission’s order allows the rate to 
Sierra to be approximately 22% below the rate which the 
Commission has fixed for Pacific’s only other interstate cus- 
tomer, even though the Commission has found that the cost 
of serving this other customer is approximately 15% less 
than the cost of serving Sierra. In other words, the Com- 
mission’s order permits a rate differential of some thirty- 
seven percent between Pacific’s only two jurisdictional cus- 
tomers. 

The case is one of first impression under the new § 206 
standard. The question is whether a showing of a rate dis- 
crimination as high as 37% makes out a prima facie case of 
“undue discrimination” under the standard laid down by the 
Supreme Court for $ 206 of the Federal Power Act and $5 
of the Natural Gas Act. 

These circumstances show that this is not a case where 
“anything written” on the issue raised “would add nothing 
to the law”. Just the opposite is true. Anything written 
would add greatly to the law. Very little has vet been de- 
cided by the courts as to the meaning of the § 206 standard. 
Obviously, anything said by this Court would help con- 
siderably in guiding the course of other cases involving the 
§ 206 (or $ 5) standard. 

To illustrate the importance of having a court decision 
on the meaning of the § 206 standard in the present case, 
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we need merely refer to the Phillips Petroleum Company 
ease now before the Federal Power Commission, where a 
decision on this very standard has just been rendered by 
the Presiding Examiner under $5 of the Natural Gas Act. 
The decision is revealing. It shows that the Commission 
Staff has there argued (as we do here) that under $5 of 
the Natural Gas Act (corresponding to § 206 of the Federal 
Power Act, involved here), the Commission can and should 
modify contract rates so as to: 

(1) “permit Phillips opportunity to obtain revenues 
from jurisdictional sales sufficient to meet its jurts- 
dictional cost of service” (emphasis added) 

and 
(2) “eliminate undue discrimination”. 


With respect to “undue discrimination”, the Staff has 
argued that the mere existence of different rates in different 


jurisdictional sales contracts shows “undue discrimina- 
tion”.® 

The Presiding Examiner has accepted all these conten- 
tions. Yet, under the present per curiam opinion, the con- 


6. ‘*The Staff’s reply brief strongly disagrees with this position, 
contending that the Phillips contract rates vary so widely, even as 
between contracts for the same service from the same producing 
areas, as to patently contravene the public interest, generating and 
perpetuating undue preference and undue discrimination ; that this 
results in a rate structure completely adverse to the very principles 
and purposes of the Natural Gas Act; that the Sierra Pacific deci- 
sion, supra, clearly recognizes the power of the Commission under 
See. 5(a) to modify contract rates in order to eliminate undue dis- 
crimination or preference; that accordingly the Examiner and the 
Commission should modify Phillips’ contract rates in such a way as 
to eliminate such undue discrimination and preference, and that 
such modification when effected should permit Phillips opportunity 
to obtain revenues from jurisdictional sales sufficient to meet its 
jurisdictional cost of service as determined in this proceeding.”’ 
Decision. In the Matters of Phillips Petroleum Company, et al., 
Docket' Nos. 6-1148 et al. (Issued April 6, 1959), p. 26. 
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tentions would seem invalid. Obviously, a discussion by this 
Court of the meaning of the $206 standard would add 
greatly to the law on the subiect. 


IV. 
SIMPLE FAIRNESS REQUIRES THAT THE REASONS FOR 
THE COURT'S DECISICGN BE STATED 

When we prevailed before the Commission originally, 
we prevailed upon the basis of the law as both the utility 
industry and the Commission had always understood it to 
be. This concept of the Jaw was changed by the Supreme 
Court. The case was then sent back to the Commission for 
reconsideration under what has in effect become new law. 

Under this new law, we asked the Commission to consider 
two points. First, we asked the Commission to find whether 
the contract provided for a changeable rate because, if it 
did, the existing record could be used to determine whether 
the new law authorized a rate increase. Second, if the Com- 
mission found the contract to be for a fixed rate, we asked 
the Commission to determine according to the new law 
whether the existing rate was unlawful under § 206 of the 
Federal Power Act. 

Instead of considering the case anew and deciding it 
in the light of the new law announced by the Supreme 
Court, the Commission declined to consider the case further. 
It did not decide whether the contract involved was in fact 
one for a fixed rate, even though this issue was critical 
under the new law. And it did not decide whether the exist- 
ing rate was unlawful, even though this issue too was 
critical under the new law. Instead, it terminated the rate 
ease without making any findings on these issues. 

We now have the per curiam opinion of this Court in 
which it merely states that it will not disturb the Commis- 
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sions action. But why not disturb it? Why should there not 
be findings made on the issues which have now become 
determinative under the new law? Why is Pacifie not en- 
titled to rate relief under the new law? Why are we not 
correct in our views of the Commission’s functions and 


duties under the new law? The Commission has never 
answered these questions. And now all we have from this 
Court is silence. 

We submit that simple fairness, as well as the need for 
a meaningful review in this case, requires that this Court 
state the reasons for its decision. 
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SUMMARY AND CONCLUSION 


The Court’s per curiam opinion has misstated the facts 
in two important respects. It has also disposed of import- 
ant and seemingly irrefutable points of law without dis- 
cussion. The issuance of a per curiam opinion, without any 
indication of the basis of the Court’s decision, either by 
way of reference to authority or by way of legal reasoning, 
appears wholly unwarranted in this case. If we are wrong 
in our position at any point, we should be told wherein we 
are wrong. 

A rehearing should be granted. If a rehearing is not 
granted, then an opinion should be written which will cor- 
rect the misstatements of fact and which will indicate the 
basis for the rejection of the legal points relied on by 
petitioner. 

Respectfully submitted, 
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Attorneys for Petitioner 


Of Counsel: 


FREDERICK W. Mieke, Jr. 
Maucotm A. MacKiiuor 


Rocer J. NicHois 
245 Market Street 
San Francisco 6, California 


May, SHANNON AND Morty 
1700 K Street, N.W. 
Washington 6, D.C. 











UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,422 


PACIFIC GAS AND ELECTRIC COMPANY, 


Petitioner, 
Ve 


FEDERAL POWER COMMISSION, 
Respondent, 
SIERRA PACIFIC POWER COMPANY, 


iIntervener, 


CERTIFICATE OF GOOD FAITH 


ee ee 


* 


Pursuant to Rule 26 of this Court, I 
hereby certify that the accompanying Petition 


for Rehearing is presented in good faith and not 
for delay. 


F, T, SEARLS 














